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LETTERS PATENT. 



WittOtiUf by the Grace of God of the United Kingdom of Great Britain and 
Ireland, Queen, Defender of the Faith. 

Co Our right trusty and well-beloved Councillor Edward Henry Smith Stanley 
(commonly called Lord Stanley) ; Our right trusty and well-beloved Samuel Jones 
Lord Overstone ; Our right trusty and well-beloved Councillor Sir William Erie, Knight, 
Chief Justice of Our Court of Common Pleas ; Our trusty and well-beloved Sir William 
Page Wood, Knight, a Vice Chancellor ; Our trusty and well-beloved Sir William 
Atherton, Knight, Our Attorney General ; Our trusty and well-beloved Sir Hugh 
McCalmont Cairns, Knight ; Our trusty and well-beloved Horatio Waddington, 
Esquire; Our trusty and well-beloved William Robert Grove, Esquire, one of Our 
Counsel learned in the Law ; Our trusty and well-beloved William Mathewson 
Hindmarch, Esquire, one of Our Counsel learned in the Law ; Our trusty and well- 
beloved William Edward Forster, Esquire ; and Our trusty and well-beloved William 
Fairbairn, Esquire, greeting : 

VM^tVtBS an humble Address has been presented unto Us by the Knights, Citizens, 
and Burgesses, and Commissioners of Shires and Burghs in Parliament assembled, 
praying that We will be graciously pleased to issue a Commission to inquii-e into the 
working of the Law relating to Letters Patent for Inventions : 

^jjlU kltOlD pt that We, reposing great trust and confidence in your knowledge 
and ability, have authorized and appointed and do by these Presents authorize and 
appoint you the said Edward Henry Smith Stanley (commonly called Lord Stanley), 
Samuel Jones Lord Overstone, Sir William Erie, Sir William Page Wood, Sir William 
Atherton, Sir Hugh McCalmont Cairns, Horatio Waddington, William Robert Grove, 
William Mathewson Hindmarch, William Edward Forster, and William Fairbairn to be 
Our Commissioners to inquire into the working of the Law relating to Letters Patent for 
Inventions. 

9[nlJ for the better effecting the purpose of this Our Commission, We do by 
these Presents give and grant to you, or any Five or more of you, full power and 
authority to call before you such Persons as you shall judge likely to afford you any 
Information upon the subject of this Our Commission ; and also to call for, have access 
to, and examine all such Books, Documents, Registers, and Records as may afford the 
fullest Information on the subject, and to inquire of and concerning the premises by all 
other lawful ways and means whatsoever. 

glttlj We do also give and grant unto you, or any Five or more of you, full power 
and authority when the same shall appear to be requisite to administer an Oath or 
Oaths to any Person or Persons whatsoever to be examined before you, or any Five or 
more of you, touching or concerning the premises. 

g[n3j We do by these Presents will and ordain that this Our Commission shall con- 
tinue in full force and virtue, and that you Our said Commissioners, or any Five or more 
of you, may from time to time proceed in the execution thereof, and of every matter 
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and thing therein contained, although the same be not continued from time to time by 
adjournment. 

gflttl Our further Will and Pleasure is that you do with as little delay as possible 
report to us under your hands and seals, or under the hands and seals of any Seven or 
more of you, your several Proceedings under and by virtue of this Our Commission, 
together with what you shall find touching or concerning the premises. 

^nlj We do further ordain that you, or any Seven or more of you, may have liberty 
to report your Proceedings under this Commission from time to time, should you judge it 
expedient so to do. 

SInlJ We do hereby command all and singular Our Justices of the Peace, Sheriffs, 
Mayors, Bailiffs, Constables, Officers, Ministers, and all other Our loving Subjects what- 
soever, as well within Liberties as without, that they be assistant to 3'ou and each of you 
in the execution of these Presents ; and for your assistance in the due execution of these 
Presents We have made choice of Our trusty and well-beloved Edward Lloyd, Esquire, 
Barrister-at-Law, to be Secretary to this Our Commission, and to. attend you, whose 
Services and Assistance We require you to avail yourselves of from time to time as 
occasion may require. 

5n JxiltlttEi^ whereof We have caused these Our Letters to be made Patent. 
Witness Ourself at Westminster, the First Day of September, in the Twenty- 
sixth Year of Our Reign. 

By Warrant under the Queen's Sign Manual. 

C. ROMILLY. 
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TO THE QUEEN'S MOST EXCELLENT MAJESTY. 

May it please Your Majesty, 

We, the Commissioners appointed to inquire into the working of the Law relating to 
Patents for Inventions, hurablj present to Your Majesty the results of our investigation, 
in this our Report. 

Our attention was, at the outset, directed to the consideration of those defects in 
the working of the present system which, since the amendment of the law in the year 
1852, had become so generally felt, as to have given occasion for the institution of the 
present inquiry. 

Of these, the most important appear to be the protracted litigation and consequent 
expense, which in almost every case result from the present mode of trying questions 
of Patent Rights. Two instances were stated to us in evidence, in which the law 
expenses of plaintiff and defendant together amounted to 26,000/. and to 15,000/. respec- 
tively ; the course of litigation began in the former case in 1857, and may at the present 
moment be still further protracted, in the latter it lasted from the year 1842 until 1855. 
It may be added that since the Commission met, a single case has occupied the attention 
of the Court of one of the Vice-Chancellors for upwards of thirty days. 

The multiplicity of Patents, arising from the facility and diminished cost of obtaining 
them, has been brought to our notice as another serious cause of complaint against the 
present law. It appears from the tables compiled at the Great Seal Patent Office, that 
the average number of Provisional Protections annually granted is now about 3000, while 
the Patents sealed exceed 2000, and that an increase on this average may be expected. 
The evil arising from this multiplicity of monopolies is alleged to be of a twofold nature. 
In the first place, that of the existence of a number of Patents for alleged inventions 
of a trivial character ; in the second place, that of the granting of Patents for inventions 
which are either old or practically useless, and are employed by the patentees only to 
embarrass rival manufacturers. Thus in either case that monopoly, one of the main grounds 
of defence of which is the stimulus it offers to invention, obstructs instead of aiding, 
the progress and improvement of arts and manufactures. 

On the other hand, we have been pressed with the opinion that the cost of obtaining 
Letters Patent, together with the fees payable on their continuance up to the full term 
of 14 years, although reduced to 175/., payable by instalments, of which the first does 
not exceed 25/., is still so high as to be an insuperable bar to the poor inventor in ob- 
taining the protection to which he is fairly entitled. 

Again, it is claimed by inventors on the ground of public policy, that the tax imposed 
on the granting of Patents, and thereby indirectly, on inventors, should be no more than 
sufficient to cover the expenses of the Great Seal Patent Office, and of the necessary 
libraries and museums connected with it. At the present date, it appears that the 
accumulation of surplus fees (after allowing for all such expenses), since the year 1852, 
amounts to more than 200,000/., and that for future years, the annual surplus upon the 
present footing may be estimated at 40,000/. 

With such considerations before us, and knowing that from the nature of the subject 
the remedies suggested would vary within very wide limits, we determined, as the basis 
of our inquiry, to draw up a series of questions which should invite suggestions upon those 
points of the present system where amendment seemed to be required. 

The following questions, while they formed to some extent, the groundwork of our 
oral examinations, have been widely circulated among the Chambers of Commerce in 
the principal cities and towns of this kingdom, and have been submitted to such other 
societies and persons as seemed to us to be likely to afford assistance in investigating the 
subject before us. 

1. Should the cost of obtaining Letters Patent be diminished, or increased ; if either, to what extent ; 

and should the payment be made in one sum, or by annual, or other instalments ? 

2. Does the present mode of obtaining Patents appear to you satisfactory ? Is it your opinion that 

there ought to be a preliminary investigation of a more searching character than that which 
at present takes place ? If so, how should the tribunal be constituted before which such inves- 
tigation shall be conducted, and should tlie judgment of such tribunal be final ? 
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3. Should the investigation be ex parte or public and subject to opposition ? Should the present 

practice as to caveats be adhered to ? i ■ i- •+ p t> + + ? 

4. Have you reason to suppose that public inconvenience is caused by the multiphcity ot ratents . 

5. Do you consider that Patents ought to be refused on the ground of the trifling and trivolous 

nature of the inventions for which they are claimed ? 

6. Should greater facilities be provided for the repeal of invalid Patents ? _ 

7. Do you consider that any change should be made in the tribunal appointed to try actions and 

suits instituted by Patentees ? 

8. Should the granting of Licences in your opinion be made compulsory, and can you suggest any 

practicable method by which this should be done ? . . . <j 

9. Do you think it expedient that Patents should be granted to importers of foreigu inventions i 

10. Do you think it expedient that Patents should be granted to foreigners residing abroad, or to 
their nominees ? i • i 

1 i Is it expedient to make any, and if so, what alteration in the law relating to prolongations and 
confirmations? j- i • a 

\ 2. Is it expedient to make any, -and if so, what alteration in the law respecting disclaimers and 
memoranda of alterations ? 
We have thought it most convenient, in considering the evidence before us, to arrange 

it under the follovping heads : — 

I. A statement of the successive stages of procedure in applying for the grant of 
Letters Patent ; of the fees payable at each stage, and during the continuance of the 
term of 14 years ; and of the procedure on Disclaimers, Memoranda of Alterations, Con- 
firmations, and Prolongations. 

II. Opinions on the question whether it is or not expedient that Patents should be 
easily and cheaply granted. 

III. Objections to the present mode of trying cases of Patent Rights, and alterations 
which may be suggested. 

IV. The various opinions on the working of the system, as regards Disclaimers, 
Memoranda of Alterations, Confirmations, and Prolongations, and on the propriety of 
granting Patents to importers of foreign inventions, and to foreign inventors. 

The evidence on these latter branches of our inquiry, as well oral as written, may be 
classified under three general heads : — 1st, that of judges and members of the legal 
profession more especially acquainted with this branch of the law, and of the gentlemen 
officially engaged in the working of the present system ; 2ndly, that of Patent agents ; 
.Srdly, that of engineers and manufacturers, many of whom represent in their own persons 
the conflicting interests of the inventor and of the user of inventions. 

I. 

The following Table shows the general results of applications for Patents under the 
present system, from its commencement, on the 1st October 1852, to the end of the 
year 1863. 



1852. 
SMths.) 



1853. 



1854. 



1855. 



1856. 



1857. 



1858. 



1859. 



1860. 



1861. 



1862. 



1863. 



Totals. 



Applications 

Ditto -with Provisional Specifications 

Ditto with Complete Specifications - 

Ditto for English inventions 

Ditto for foreign inventions 

Provisional protections 

Notices to proceed - 

Oppositions entered 

Ileariugs of oppositions before Law 
Ofiicers - 

Warrants granted - 

Warrants refused - 

Oppositions to sealing entered 

References to Law Officers by Lord 
Chancellor 

Hearings before Lord Chancellor 

Patents sealed 

Specifications filed in pursuance of 
Letters Patent 

Patents void for want of Specifica- 
tions filed 

Complete Specifications filed with 
petition on which Patents have 
been sealed 

Ditto lapsed by reason of non-seal- 
ing of Patent 

Stamp duties of 50/. paid before the 
end of third year - 

Patents lapsed at end of third year - 

Stamp duties of 100/. paid before 
the end of the seventh year 

Patents lapsed at end of seventh year 



1,211 

1,178 

33 

1,014 

197 

1,176 

973 

69 

65 

918 

9 

4 

1 

4 

914 

865 

23 



26 

7 

310 
581 

102 
208 



3,045 

2,994 

51 

2,439 

606 
2,972 
2,363 

131 

119 

2,190 

23 

5 

1 
3 

2,185 

2,071 

74 
40 

11 

621 
1,490 

205 
416 



2,764 

2,722 

42 

2,397 

367 

2,704 

2,050 

67 

61 

1,878 
11 



1 

2 

1,876 

1,774 

66 

36 



513 
1,297 

140 
373 



2,958 
2,900 

58 

2,133 

825 

2,892 

2,271 

49 

48 
2,047 



1 

5 

2,044 

1,938 

55 

51 



551 
1,438 



195 
356 



3,106 
3,064 

42 

2,565 

541 

3,052 

2,342 

61 

56 

2,097 

12 

4 

1 
2 

2,094 

2,010 

47 
37 



573 
1,474 

214 
359 



3,200 
3,164 

36 

2,399 

801 

3,146 

2,294 

54 

48 

2,031 

10 

3 

1 
3 

2,028 

1,943 
52 
33 



584 
1,392 



3,007 
2,956 

51 

2,299 

708 

2,949 

2,174 

48 

44 

1,954 

7 

1 



1 
1,954 

1,878 

31 

45 



539 
1,394 



3,000 
2,953 

47 

2,455 

545 

2,940 

2,193 

43 

43 

1,979 

2 

5 



3 
1,976 

1,900 

39 

37 



10 

542 
1,395 



3,196 
3,145 

51 

2,564 

632 

3,125 

2,318 

38 

34 
2,065 

7 



1 

1 

2,061 

1,966 

47 
48 



579 
1,435 



3,276 
3,228 

48 

2,392 

884 

3,178 

2,273 

30 

28 

2,049 

9 



1 

2 

2,047 

1,969 

35 

43 



3,490 

3,437 

53 

2,545 

945 

3,388 

2,439 

15 

10 

2,192 

2 

1 



2,191 

2,105 

34 

49 



3,309 
3,252 

57 

2,421 

888 

3,199 

2,361 

20 

20 

2,095 

3 

1 



1 

2,094 

2,011 
28 
53 



35,562 
34,993 

569 

27,623 

7,939 

34,721 

26,051 

625 

576 

23,495 

103 

38 

8 

27 

23,463 

22,430 

531 

492 

71 



THE WORKING OF THE LAW EELATING TO LETTERS PATENT FOR INVENTIONS. vij 

The first step on the application for Letters Patent is to lodge at the Great Seal 
Patent Office the Petition, which discloses only the title of the invention ; the Provisional 
Specification, " describing the nature of the invention," and a solemn declaration by 
the applicant that he believes himself to be the true and first inventor. These docu- 
ments are referred to one or other of the Law Officers of the Crown, whose duty goes no 
further than to decide whether or not the nature of the invention is sufficiently described 
by the Provisional Specification. By Sect. 8 of the Patent Law Amendment Act, 1852, 
the Law Officer is at liberty to call, in aid of his decision, mechanical or scientific 
assistance, and to order the payment of such fees as he may think fit to the persons so 
called in. This power is, however, only occasionally exercised. The Law Officer upon 
being satisfied of the sufficiency of the Provisional Specification grants his certificate, 
allowing provisional protection. The granting of the certificate is then advertized in the 
London Gazette, and in the Journal of the Commissioners of Patents. 

This investigation before the Law Officer may, however, be avoided by lodging in the 
first instance a Complete Specification, " particularly describing the nature of the Inven- 
" tion, and in what manner the same is to be performed ; " in this case the certificate 
issues as of course. 

Within four months from the date of his application, notice must be given by the 
applicant of his intention to proceed with his Patent ; advertisements of this intention, 
stating nothing more than the title of the Patent, are then officially issued, and a 
period of 21 days is allowed, within which objections to the grant may be lodged at the 
Great Seal Patent Office. The case between the applicant and the objector is then 
heard by the Law Officer, the parties usually appearing separately, the Provisional 
Specification being in practice regarded as a secret document. When, however, from the 
mode of conducting the opposition, the Law Officer finds that the nature of the new 
invention has become known to the opponent, he sometimes uses his discretionary power 
of hearing the parties in the presence of one another. 

Cases have sometimes occurred in which the Law Officer has refused his fiat, on the 
general ground of want of novelty. This, however, has only been where it was brought 
to his knowledge that the invention claimed was clearly not new. For from the fact that 
no appeal lies from his refusal of the fiat, the inclination has always been to grant the 
application where a fair doubt exists. 

The applicant, if successful upon this hearing, obtains from the Law Officer his fiat for 
the warrant ; but the objector has still a right (by entering a caveat at the Great Seal 
Patent Office) to appeal to the Lord Chancellor against the issue of the fiat. 

The next stage is the application for sealing the Letters Patent, which must be made 
within three months from the date of the warrant. Here there is again an opportunity 
of opposing the grant. Notice of objection must be lodged as at the former stage, and 
the parties are then heard before the Lord Chancellor, who has the power (occasionally, 
though not often exercised) of referring the matter to the Law Officer for his opinion. 
The decision of the Lord Chancellor is, in any case, final ; the Patent, if successful, being 
sealed and dated as of the date of application. 

The following is a table of the fees payable up to the grant of Letters Patent : — 
On lodging Petition - - - - - £5 

For Certificate of Notice to proceed - - 5 

On Warrant - - - - - - 5 

On Sealing - - - - - - 5 

On Specification - - - - - - 5 

Total - - - 25 

In accordance with the rule that the provisional protection lasts for six months only 
from the date of application, or for such further time as the Lord Chancellor may, upon 
petition of the applicant, in his discretion, allow, the Complete Specification must be filed 
within that period, or within such further time as may have been allowed. If this be not 
done, the protection ceases and the grant, if made, becomes void. 

In order to maintain the validity of the grant, the Patentee must, before the end of 
three years from the date, pay an additional sum of 501. ; and before the end of 
seven years, the further sum of lOOL, thus making the whole cost in fees, 175^. About 
two-thirds of the Patents granted become void at the expiration of the third year, for 
non-payment of the fee of 501., and less than one-tenth are continued beyond the seventh 

year. 

The mode of obtaining the repeal of Letters Patent is by writ of scire facias. Since 
the alteration of the practice in 1852, by which the Patentee was allowed the right of 
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Number. 


Year. 




- 18 


1855 


- 


- 22 


1856 


- 


- 18 


1857 


- 




1858 


- 


- 7 


1859 


- 


- 15 

- 9 


1860 
1861 


- 



8 
13 
9 
6 
2 
3 
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replying, this mode of proceeding, at no time common, has fallen into disuse, as will b e 
seen by the following table : — 

Number of Patents repealed by scire facias from 1617 to October 1852 "... 'm 
Number of Patents repealed by scire facias from October 1852 to December 1861 -^ iMone. 
The Patentee may at any time during the continuance of his grant, by petition to the 
Commissioners of Patents, apply for leave to disclaim a part of the title or ot tue 
Specification of his Patent, or to alter either of them, but so that neither disclaimer nor 
alteration shall extend the exclusive right. The matter is then referred to the i^aw 
Officer, and on his fiat the disclaimer or memorandum of alteration is filed at the Crreat 
Seal Patent Office, with the Specification. Annexed is a table showing the number o± 
these applications enrolled during the last 1 1 years : — 

Number of Disclaimers and Memoranda of Alterations filed during the last Twelve Years. 
Old Law. T.T „.„„ 

Year. Number. Year. Number. 

I860 - - - - - ■"» 1«-'^-'^ - . - - U 

1851 

1852 (9 months) 

New Law. 

1852 - - - - 

1853 - 

1854 - - - - 

In cases where, subsequently to the taking out of a Patent, it is discovered by the 
Patentee that some part of the invention for which such Patent is claimed, already exists 
in a printed form, but having long escaped public notice, has become obsolete, and where 
a re-discovery by the Patentee has taken place, application may be made to_ the Judicial 
Committee for confirmation of the Patent, notwithstanding want of novelty in the inven- 
tion for which it is claimed. 

The same mode of procedure is followed for the purpose of obtaining prolongation of 
the full term of 14 years, the Judicial Committee having power to recommend to Your 
Majesty the extension of the original term for a further period of 14 years. The usual 
length of time of extensions, however, is not more than from three to six years. 
Advertisements of the application for prolongation are inserted in certain local and 
metropolitan newspapers, and objections are taken by entering a caveat. The objector 
must lodge his grounds for opposition in writing, and may appear at the hearing of the 
application in support of them. In all cases the Law Officer attends at this hearing to 
watch the case on the part of the public, and has a right to take part in opposition to 
the extension. 

Three general rules may be laid down, by which the Judicial Committee have been 
guided in recommending prolongations. The Patentee must show, first, that the inven- 
tion is of great ingenuity and merit ; secondly, that it is of considerable public utility ; 
thirdly, that, in spite of his reasonable exertions to promote the invention, the remune- 
ration he has received from it is inadequate. 

The following table shows the number of confirmations and prolongations applied for 
and granted from the year 1835 to 1862 : — 

For Prolongation, 
Granted ------_ (32 

To Patentees - - - - - 48 

To Assignees _ . _ _ 14 



Dismissed - - . 


^ 




46 


On application of Patenteei5 ■- 


^ 


28 




„ „ of Assignees - - - 


- 


18 




Withdrawn - - - . . 


■• 




29 
137 


For Confirmation. 








Granted - - . . 




1 




To Patentee - - . . 


1 






Dismissed - - - _ 




6 




Application of Patentees - - . 


5 






„ „ Assignees - - - 


1 




7 


Total 


' 




144 


Lodged and pending in 1863, 8 cases. 









THE WORKING} OF THE LAW RELATING TO LETTERS PATENT FOR INVENTIONS. if 

II. 

On the question whether Patents should be made easy or difficult to obtain we find a 
division of opinion ; some witnesses denying, others affirming the existence of public 
inconvenience from an indefinite multiplication of these temporary monopolies. 

In the opinion of the former class, such inconvenience either does not exist at all, or, if 
it is in any slight degree felt, is so exceptional as to require no special legislation. They 
maintain that, as a rule. Patents which are either frivolous in their character, or question- 
able on the ground of want of novelty, are not supported by the Patentee when exposed 
to the test of payment for renewal, or of the expense of litigation. They contend that 
without the protection given by a Patent, many inventions useful in character though 
not of primary importance would either not be made, or being made would remain 
undivulged ; that to decide beforehand with certainty, on the value or worthlessness 
of an invention is seldom possible ; and that the evil remedies itself, inasmuch as worth- 
less Patents are seldom continued beyond the period of three years. 

The majority of witnesses, however, decidedly affirm the existence of practical incon- 
venience from the multiplicity of Patents. It is clear that Patents are granted for matters 
which can hardly be considered as coming within the definition in the Statute of Monopo- 
lies, of " a new manufacture." It is in evidence that the existence of these monopolies 
embarrasses the trade of a considerable class of persons, artizans, small tradesmen, and 
others, who cannot afford to face the expense of litigation, however weak the case against 
them may seem to be ; and a still stronger case is made out as to the existence of 
what may be called obstructive Patents, and as to the inconvenience caused thereby 
to manufacturers directly, and through them to the public. 

From a paper drawn up at our request by the Superintendent of Specifications, it 
appears that upon examining into the first 100 applications for Patents in each of the years 
1855, 1858, 1862, the results were, in his opinion, that in 1855, 26 were manifestly bad 
for want of novelty, and 6 more partly so ; in 1858, 14 manifestly old, and 1 partly so ; 
in 1862, 7 were old, and 1 would probably turn out to be so. An instance, illustrating 
the mode in which these Patents are used, is given in evidence, where royalties had 
been demanded, and in most cases obtained, by the Patentee of a machine, which turned 
out upon investigation to be identical with one which 19 years before had been well 
known and publicly used. 

Other instances will be found in the evidence of particular manufactures and branches 
of invention which are so blocked up by Patents, that not only are inventors deterred 
from taking them up with a view to improvement, but the manufacturer in carrying on 
his regular course of trade, is hampered by owners of worthless Patents, whom it is 
generally more convenient to buy oif than to resist. The evil also results in another 
practice having the same obstructive tendency, namely, that of combination amongst a 
number of persons of the same trade to buy up all the Patents relating to it, and 
to pay the expense of attacking subsequent improvers out of a common fund. 
Prom a comparison of evidence, it cannot be doubted that this practice prevails to a 
considerable extent. We must also conclude that when the obstruction is not to be got 
rid of without the expense and annoyance of litigation, in a large majority of cases the 
manufacturer submits to an exaction, rather than incur the alternative. 

We desire to call special attention to the evidence given by the First Lord of the 
Admiralty, and by various witnesses on behalf of the War Department, showing the 
embarrassment which has been caused to the naval and military services by the multitude 
of Patents taken out for inventions in use in those departments. It appears to us 
necessary for the public service that for the future no Patent should be granted without 
the insertion of a proviso allowing to the Crown the unrestricted use of the invention 
therein patented, the compensation for such use to be fixed by the Treasury. 

Having in view the several opinions thus shortly adverted to, we have to consider the 
evidence : — ■ 

1st. As to the cost of obtaining and renewing Letters Patent, and as to the mode 
of payment. 

Notwithstanding the prevalence of an opinion that Patents may be and are unduly 
multiplied, a very small minority is in favour of increasing the cost of obtaining them : 
of those who have given evidence in this sense, some object altogether to the granting 
of Patent rights, and therefore consistently desire that if not abolished they should be 
reduced in number by any practicable method ; others contend that the 'mere fact of 
having a larger payment to make, would render projectors more careful not to incur 
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expense on behalf of inventions of doubtful utility and novelty. Many witnesses think 
that the scale of payment was, on the revision of the law in 1852, fixed too low, but do 
not consider that it could now be prudently raised. 

Objection is taken by a third class of witnesses, to the payments of 501. and 100^. on 
the renewal of the Patent at the end of the third and seventh years respectively. It is 
alleged that the periods of payment are fixed too early in the duration of the monopoly ; 
that many valuable Patents have, even in their seventh year, failed to become profitable 
from the difficulty of inducing manufacturers to adopt new methods of working, and 
that in such cases the Patentee is either unable to procure the necessary sum or is 
unwilling to risk the additional expense, and therefore allows his Patent to drop ; that 
thus the system inflicts a hardship on the inventor, and retards the general progress of 
improvement. Several modifications of the law are proposed, one alternative being to 
reduce these payments, another to postpone them till the end of the 5th and 9th years 
respectively. It is also suggested that some inconvenience arises from the fact that on 
nonpayment of the renewal fees the Patent becomes at once void, and that much of the 
hardship complained of would be obviated, if the Lord Chancellor were empowered to 
allow the continuance of the Patent, on payment being made, though after the proper 
time, provided the Patentee were able to prove that the delay had arisen from accident 
or from a mistake not involving gross negligence. 

Among the engineering and manufacturing class there seems to be some inclination 
to urge the adoption of a system of annual payments, on the ground that the burden 
would thus be more equally distributed over the whole period of the Patent, and that 
the rich and the poor inventor would thereby be brought upon more equal terms, while 
there would be a constant tendency on the part of Patentees to allow an unremunerative 
Patent to drop at once. 

The propriety of a system of annual payments is however denied by the greater 
number of those who have given evidence before us, who rely on their experience of the 
difficulty that is now constantly found in getting Patentees to ensure the renewal of their 
Patents b\' the necessary formalities ; they maintain that this difficulty would be the 
source of still greater evil if the same process had to be gone through from year to year. 

Whatever be the scale of payment adopted, we find a very general expression of 
opinion that the price to be paid by inventors, in the aggregate, should not be more than 
sufficient to provide for the expenses of the Patent Office, Library, and Museum ; and 
that these should be maintained in the highest state of efficiency, so as to give 
inventors the utmost facility for ascertaining the status of every branch of invention. 

2nd. As to the introduction of a system of preliminary examination, its character, , 
and by whom it should be conducted. 

It is_ urged in opposition to any further course of preliminary examination than that 
which is at present pursued, first, that the principle of our law requii-es the inventor him- 
self to make such an examination, inasmuch as he takes out a Patent at his own risk • 
and next, that it could not be conducted in a manner free from objection. That if it 
were ex parte, the interests of the public would be no better protected than they now 
are ; if subject to opposition, the inventor would be deprived of the protection of secrecy, 
while he would in fact be subjected to a premature trial of his Patent ; and that such a 
trial, even if it resulted in his success, would be no protection to him against future 
litigation. 

That if the result of such an examination was to be final, the examining body would 
seldom undertake the responsibility of refusing a Patent ; if subject to appeal they would 
on the hearing of that appeal, be placed in the position of defendants. That on the 
whole the result would be, increased exj)ense and delay to the Patentee, with no 
greater security either to him or to the public. These opinions, though proceeding from 
a limited number- of witnesses deserve consideration from the knowledge and experience 
of those by whom they are entertained. * 

On the other hand there is a very strong expression of opinion, and one not confined 
to any particular class of persons, in favour of some more strict preliminary examination 
It is suggested by a few of these, but only by a few, that such an examination ouo-ht to 
embrace an inquiry not only into the novelty but into the utility of the Invention It 
IS admitted that the inquiry as to novelty must be limited to matter which is to be found 
in a printed form, and should not extend to oral testimony as to priority of user 

It is proposed that such an examination be conducted by the members of a mixed 
board of examiners, consisting of one or more barristers, and a proportionate number of 
practical and scientific men ; and that this board should, unless forminu' part of or nctine- 
in concert with some special tribunal to be appointed for the trial o"f Patent cases be 
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assistant and subordinate to the Law Officers of the Crown, whose official duties in 
respect of Patents should otherwise remain unaltered. That the result of this exami- 
nation should be either a decision subject to one final appeal ; or a certificate which, 
whether favourable or unfavourable, should be appended to the Specification. 

The general opinion seems to be that the interest of the public would be sufficiently 
protected at the hands of the examiners, and that at any rate, the result would be to 
exclude many applications which, now of necessity, pass without comment. 

With respect to caveats, it is held by a majority of witnesses that the present system 
should remain unaltered, subject to such modifications in practice as might be required 
by the institution of preliminary investigation. 

3. As to the propriety of making licences compulsory, or of requiring user within a 

given period. 

As against these propositions it is contended by some witnesses that Patentees are, 
as a rule, willing to grant licences to work their inventions on reasonable terms. To do 
so is obviously their interest ; and it may be assumed that what is men's interest to do 
will generally be done. Exceptions may occur, but these, it is asserted, will be insufficient 
in number and importance to justify a peculiarly sweeping interference with rights to 
which the law has assigned the character of property. 

Apart from the above considerations, the practical difficulties appear to be regarded as 
all but insuperable. No rule can be laid down for estimating the value of a Patent, or 
the amount of charge which may be reasonably imposed on those using it. These will 
vary in every instance : and it is manifestly futile to require the inventor to grant a 
licence when applied to, unless some provision be made for determining the price to be paid. 
In the absence of such provision, a prohibitory price would render the law inoperative. But 
on this question of price individual opinions must be expected to vary widely ; and it is 
impossible to suppose that any system of arbitration would prove satisfactory, where 
neither precedent, nor custom, nor fixed rule of any kind could be appealed to on 
either side. 

4. A^ to the repeal of invalid Patents. 

It appears to be generally felt, more especially by those who are immediately con- 
cerned in managing the litigation of Patent rights, that some proceeding, more simple in 
form, and therefore more expeditious, should be adopted for the repeal of invalid Patents. 
That this might either be by petition to Your Majesty in Council, or by motion in a 
Court of Equity. The most serious objection to the present mode of proceeding seems 
to be, that while a Patentee, if he maintains his Patent, will only get such costs as may 
be covered by the bond which is required from the petitioner against him, the petitioner, 
on the other hand, if he succeeds in his object of upsetting the Patent, will get no costs. 

As regards the issues to be tried, it has not been shown to us that any alteration in 
the form of the proceeding for repeal would materially shorten them, or diminish the 
expenses of the trial. 

III. 

The evidence before us shows an almost universal feeling of dissatisfaction with the 
present mode of trying questions of Patent right, while there are many and various 
proposals for the constitution of a tribunal which sliould be more expeditious and less 
expensive. The principal fault of the system lies in this : that the jury by whom the 
case is tried, seldom possess even so much scientific knowledge as is necessary to enable 
them to understand the evidence. Advantage is constantly taken of this deficiency ; first, 
in a subtle and vague drawing of Specifications ; again, by an artful generality in the form 
of framing the issues to be tried ; lastly, on the trial, by the introduction of a cloud of 
scientific evidence, to perplex rather than to explain, the true points at issue. It is 
possible that these difficulties might to some extent be obviated, as has been suggested 
to us, by requiring a greater strictness in drawing the Specification and claim of the 
Patentee, or by a more perfect scheme for settling, in the presence of the Judge, the 
issues to be tried ; but it is almost without exception admitted that a radical remedy is 
only to be found in reforming the constitution of the tribunal itself. 

The main point in doubt is, whether this reform should go to the extent of constituting 
a special Court for the trial of Patent cases, or whether the existing jurisdictions of the 
Courts of Law and Equity should be maintained in a modified form. The objections 
to a special Court are various and strong. In the first place, the want of sufficient 
business to occupy its time fully. Secondly, that on trials of Patent cases, questions 
are frequently arising which require an extended knowledge of other branches of the 
law ; and that a Judge selected for his special acquaintance with mechanical and 
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scientific topics, and one who in his judicial capacity was principally engaged m the 
consideration of such questions, would not be so competent to deal with the whole 
subject-matter of the case as one by whom all branches of our law were m turn handled. 
Thirdly, that such a constitution of the Court would render it extremely difhcult, it not 
impossible, to secure an effectual appeal. We do not find that these views (witn tne 
exception, perhaps, of the first) have been met by arguments of equal_ weight. Assuming, 
therefore, that it would not be advantageous to constitute a special Patent Court, we 
have to consider what has been proposed in aid of the existing jurisdictions. 

The general proposal is that the Judge, on trial of a Patent case, should either be 
aided by scientific assessors, or that the case should be tried by a jury composed of Irom 
five to seven scientific persons. The latter plan does not appear to us to be wholly 
satisfactory, owing to the difficulty there would always be in getting a sufficient number 
of scientific men to compose a jury, sufficiently competent and unbiassed. 

The conclusion which we have drawn from the evidence is, that a Court might be 
satisfactorily formed on the former plan, taking as a general model of its constitution 
Your Majesty's High Court of Admiralty, assisted by the Trinity Brethren. It is 
difficult accurately to estimate the weight of evidence as to whether those assessors 
should act judicially, or merely by way of instruction and advice to the Judge ; but 
the balance seems rather to incline to the latter view, which would place thein in a very 
similar position with the assessors to the High Court of Admiralty. There is again a. 
great variety of opinion as to the mode in which the assessors should be chosen. It is 
said, on the one hand, that they might be selected by the Judge, or by the parties, with 
a reference, in case of dispute, to the Judge, from scientific men generally ; with respect 
to this latter proposal, the only doubt is, whether considering the high value which is put 
upon scientific evidence, men of sufficient eminence would be induced by any such fee as 
the Court would pay to give up either their usual avocations or the chance of being 
employed by one or other of the parties to the suit. On the other hand, if such assessors 
are to be a permanent and independent body, there will be a like difficulty in providing 
for payment of sufficient salaries to secure the services of scientific men numerous enough 
to give the opportunity of selection for the various classes of cases, and eminent enough 
in their professions to be willingly accepted by the parties. 

It seems to be generally thought that the assistance of an ordinary jury in Patent 
cases is not requisite ; there is, however, a certain amount of unwillingness to give up 
that which is considered by many the safest form of tribunal for the weighing of facts and 
probabilities ; it has, therefore, been suggested that the employment of a jury might be at 
the joint request of the parties or at the discretion of the Judge. 

We have been informed that no difficulty would be found in setting apart a Court 
for the trial of Patent cases, and in providing for the attendance in rotation of one 
of the Judges of the Courts of Law and Equity. 

IV. 

1. As to granting Letters Patent to importers of foreign inventions, and to 
foreigners. 

It has long been the practice, founded on judicial decision, to consider that the use or 
publication of an invention abroad did not deprive that invention of the character of 
" a new manufacture within this realm." It appears to us, and is generally admitted in 
the evidence that the present facihties of communication subsisting between all parts of 
the world have done away with the only valid reason for such a construction of the words 
of the Statute of Monopolies. The object of allowing such Patents might fairly be, in 
an age of slow international communication, to encourage enterprising persons to o-o' in 
search of and to introduce to this country useful processes employed abroad but not 
otherwise likely to be adopted here, for the want of which we should long have been 
behind other nations. It does not, however, seem worth while to continue the same 
facihties now, when foreign inventions are most frequently patented in this country and 
in their native land simultaneously ; especially, as we are well informed, that one result 
of the practice is toencourage unscrupulous persons to steal the inventions of foreio-ners 
and to run a race with the legitimate owner to get them ])atented here. * 

The general opinion seems to be in favour of granting Patents to foreigners or to their 
agents or nominees in this country. By some persons it is proposed to limit the "-rant to 
nations of those countries whose Governments allow the reciprocal privilcoe to Your 
Majesty's subjects. And further, to impose as a condition that the invention'' bo worked 
or licences granted for working it in this country, following the system which prevails 
generally on the continent. ^ 
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2. As to Confirmations. 

With a single exception, and that merely as a statement of opinion, unsupported by 
argument, we find no suggestions made to us with a view to the alteration of the present 
system on this point. We find that only seven applications have been made for Con- 
firmation of a Patent under 5 & 6 Wm. IV., c. 83. s. 2., and only one of such applications 
has been acceded to. We see no reason for retaining a power of which no practical use 
is made. 

3. As to Prolongations. 

We do not find that the witnesses, with one exception, complain of the existence of 
Prolongations, this may, however, be accounted for by their extreme rarity. 

A careful consideration of the evidence given by the Clerk to Your Majesty's Privy 
Council leads us to the opinion that Prolongations should not be in future granted. 

The power of granting them is in its nature arbitrary, and it does not seem just that 
the public should be excluded for a term of years from the use of an invention, which in 
the ordinary course of law would otherwise become public, simply because the inventor 
has reaped from it a smaller profit (possibly through his own want of business habits) 
than he thought himself entitled to expect. The uncertainty moreover whether an 
application for Prolongation will or will not be granted is an evil to all parties concerned. 

4. As to Disclaimers and Memoranda of Alterations. 

It has been stated to us that the former of these proceedings sometimes results in the 
enlargement of the Patentee's rights, and that more strictness ought therefore to be 
exercised in allowing them. 

With respect to Memoranda of Alterations, we do not find that any serious objection 
is taken to a continuance of the present system. It is indeed suggested that, following 
the French Law, Patents of Addition should be allowed. No reasons, however, are given 
us in support of this view. 

We have thus stated to Your Majesty the general result of the evidence before us, 
and the conclusions to which we have come after considering it. 

We now humbly submit to Your Majesty the following recommendations, which are 
founded on these conclusions : — 

Recommendations. 

1. Your Commissioners do not find that the present cost of obtaining Letters Patent 
is excessive, or the method of payment inconvenient ; they do not therefore recommend 
any alteration of the present system on those points ; but they think that Patent fees 
should not be made to contribute to the general expenditure of the State until every 
reasonable requirement of the Patent Office has been satisfied. 

2. They are unable to recommend a preliminary investigation into the merits of the 
invention for which a Patent is claimed ; but they advise that a careful inquiry be 
instituted tinder the direction of the Law Officers of the Crown as to whether ttiere 
has been any previous documentary publication of the invention, either by grant of 
Letters Patent, or otherwise ; and if such publication have taken place, that the Patent 
shall be refused. 

No evidence other than such documentary evidence should be admissible, and the 
reasons for the refusal to grant the Patent should be certified by the Law Officers ; an 
appeal from their decision should lie to the Lord Chancellor. 

3. Your Cqmmissioners are of opinion that the present mode of trying the vahdity of 
Patents, is not conducted in a satisfactory manner. That such trials ought to take 
place before a Judge sitting with the aid of scientific assessors, but without a jury, 
unless at the desire of both parties to the suit or action. That such assessors ought 
to be selected by the "Judge- in each case, and the remuneration to be paid them be 
included in the costs of the suit or action, and provided for in such manner as the Judge 
shall direct. 

That no special Judge be appointed for the trial of Patent cases, but that the Judges 
of Law and Equity be empowered to make rules by which one Court should sit for trial 
of Patent cases exclusively. That on such trial the Judge,, if sitting without a jury, 
decide questions of fact as well as of law. 

4. That the granting of licences to use patented inventions ought not to be made 
compulsory. 

5. That Patents ought not to be granted to importers of foreign inventions. 

6. That in no case ought the terra for which a Patent is granted to be extended 

beyond the original period of 14 years. 
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7. That in all Patents hereafter to be granted a proviso shall be inserted to the effect 
that the Crown shall have the power to use any invention therein patented without 
previous licence or consent of the Patentee, subject to payment of a sum to be fixed 
by the Treasury. 

8. While, in the judgment of the Commissioners, the changes above suggested will do 
something to mitigate the inconveniences now generally complained of by the public 
as incident to the working of the Patent Law, it is their opinion that these inconveniences 
cannot be wholly removed. They are in their belief inherent in the nature of a Patent 
Law, and must be considered as the price which the public consents to pay for the 
existence of such a law. 



(Signed) 



Edward Lloyd, 

2dth July ] 864. 
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REPORT OF Mr. HINDMARCH. 



May it please Your Majesty, 

As one of the Commissioners appointed to inquire into the working of the law relating 
to Letters Patent for inventions I humbly crave leave to report to Your Majesty 
what I deem to be the results of the inquiry into that subject directed by Your Majesty. 

I concur in some but not in all of the recommendations contained in the Report made 
to Your Majesty by the other Commissioners, and it appears to me that the law relating 
to Patents requires amendment in several other particulars not mentioned in that Report. 

I concur in the first recommendation in the Report with respect to the cost of obtaining 
Letters Patent ; but I think that the mode of granting Patents for inventions requires 
amendment. 

It appears to me that the law is at present defective in making no provision for an appeal 
against the decision of a law officer adverse to an applicant for Letters Patent, and I beg 
leave to recommend that when the decision of a law officer is adverse to a petitioner he 
should have the same right of appeal as a person who fails in an opposition, so that the 
parties may be placed upon an equal footing. 

Specifications of inventions are frequently prepared in such a manner as to occasion 
great difficulty in construing them and in ascertaining the nature and extent of the 
claims of invention which they are intended to make. And from this cause the cost of 
litigating Patent rights is often greatly enhanced. 

There is too much reason for believing that Specifications are frequently thus prepared 
with a fraudulent object. A Specification ought to define the invention intended to 
be comprised in a Patent so as to enable any person of ordinary skill and intelligence 
upon reading it to ascertain without difficulty the nature and extent of the right 
conferred by the Patent. If an alleged invention cannot be so described, it is one which 
(if it deserves to be called an invention) ought not to be made the subject of a Patent. 

I recommend that no Patent should be granted for an invention until a Specification of 
it containing a clear and distinct statement of the claim or claims made by the inventor 
has been filed in the Patent Office, and that the sufficiency of all claims in Specifications 
should be. ascertained and certified by competent persons appointed to perform that duty. 

It appears to me that any official inquiry into the novelty of an invention sought to be 
made the subject of a Patent must necessarily be incomplete and unsatisfactory. To 
institute such an inquiry even in an imperfect manner would occasion a considerable 
amount of expense to the public, and I think it better to adhere to the present practice 
under which the responsibility of inquiring into the novelty of an invention sought to be 
patented is thrown upon the applicant who alleges his invention to be new. 

According to the present law, an application for a Patent is refused if a party opposing 
the grant makes it clear that the invention was not new at the date of the application, or 
that the applicant was not then the first and true inventor, but in doubtful cases the 
practice is to grant the Patents, there being at present no means of trying the rights of 
the parties in a satisfactory manner. I submit that it would be an improvement if, when 
there is a disputed state of facts with respect to the right of a petitioner to an invention 
which he claims, the Lord Chancellor were to be authorized to direct the question in 
issue to be tried between the parties before the grant of any Patent for the invention. 

The form of a Patent might be advantageously shortened, and in order to effect that 
object many of the provisions usually contained in Patents for inventions might be made 
applicable to them by express enactment, and I recommend that every Patent should 
be printed and issued, together with a printed copy of the Specification of the invention 
to which it relates. 

I concur in the statement in the third recommendation contained in the Report of the 
other Commissioners, that the present mode of trying questions of fact respecting the 
validity of Patents is not satisfactory, and I think that the same observation is applicable 
to the manner in which questions respecting infringements of Patents are tried. 

The evidence given before the Commissioners induces me to recommend that such 
questions should be tried by a judge or judges, aided (when deemed necessary) by 
scientific assessors, but without a jury unless required by both parties to the suit. 

And I concur with the other Commissioners, that it is desirable that all the judges 
of the existing courts of law and equity should be made judges of one and the same 
court, which I thjnk should be a court both of law £|,nd of equity, for the determination 
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of all matters in dispute relating to Patents, with all the powers of the existing courts 
respecting such matters, and I recommend that the jurisdiction of the court should extend 
to the whole of the kingdom. . 

But without some addition to the number of the judges it will be found impracti- 
cable to obtain the speedy and satisfactory determination of disputes respecting Patent 
rights now desired by the public. 

The surplus revenue derived from Patents is much more than suflScient to pay the 
expense consequent upon the institution of such a court as above mentioned, with any 
additional judge or judges which the business of the court may require, and if any addi- 
tional judge of that court shall be appointed, the objection to having a judge who confines 
his attention to a limited class of subjects might be obviated by calling upon him to 
perform other duties similar to those performed by the other common law and equity 
judges. 

Patent rights are of limited duration, and suits respecting them in the ordinary 
tribunals of the country have frequently continued until the expiration of the terms for 
which they were, granted. To prevent this evil, I beg leave to recommend that in 
Patent suits there should be an appeal from the decisions of the judges trying the causes 
to some of the other judges of the court, and from their decisions to the House of Lords, 
but no other appeal. 

I concur in the fourth recommendation of the Report of the other Commissioners, 
respecting the granting of hcences, and also in the fifth recommendation, that Patents 
ought not to be granted to the importers of foreign inventions. 

But I am unable to concur in the sixth recommendation in the Report, that in no case 
ought the term for which a Patent has been granted to be extended beyond the original 
period of 14 years. 

It is well known to be the policy of the law to encourage the invention of novelties and 
improvements in the production of useful manufactures by grants of temporary exclusive 
privileges to the inventors, by whom the knowledge of them shall be first given to the 
public. The term of 14 years by the Statute of Monopolies prescribed for the duration 
of the grants of such privileges appears to be amply sufficient in the greater number of 
cases in which inventors are to be rewarded by grants of Patent rights. But it cannot 
with fairness be alleged that the grant of such a term must therefore, in every case, be 
deemed to be a sufficient reward to an inventor however valuable his invention may be 
to the public, whatever may have been the labour and the ingenuity of the inventor in 
producing and perfecting the invention for the benefit of the public ; and although he 
may not only have made no profit, but sustained great loss, by his endeavours to bring- 
bis invention into public use. It appears to me that it is highly expedient that pro- 
longations should continue to be granted in every case in which the public shall be 
shown to have derived great advantage from a Patentee's invention, and in which the 
inventor shall have failed without any fault of his own during his original term to obtain 
a sufficient reward for his ingenuity, labour, and pecuniary expenditure. And it appears 
to be the more expedient to grant extensions of Patents in such cases in order to 
encourage inventors to apply the peculiar skill and knowledge which they possess to 
effect the greatest attainable improvement in the practice of their inventions for the 
benefit of the public. 

According to the present practice, however, the interests of the public are not sufficiently 
protected upon the hearing of applications for prolongations, more especially in unop- 
posed cases, and I recommend a careful inquiry by competent persons to be instituted in 
every case into the claims of the petitioner for the extension sought to be obtained the 
result of that inquiry to be reported to the Privy Council at the hearing of the application 

I concur with the other Commissioners in opinion that the Crown should have the 
power of using any patented invention which may be deemed useful in the service of 
the country, and that when any such invention shall have been so used the Patentee 
should be rewarded out of the public treasury according to the benefit which his invention 
shall have conferred upon the public service. 

It is difficult to say what would be the best mode of determining the amount of the 
reward to be given to a Patentee in such a case ; but I recommend that in every case in 
which the amount cannot be fixed by agreement between the officers of the Crown 
and the Patentee, it should be determined by the tribunal (not being a jury) which bv 
la^ymay be authorized to determine the amount of a Patentee's claim fo/damao-es in 
an action for the infringement of a Patent. ^ 

The law officers of the Crown, according to the present state of the law have the 
sole power of disposmg of applications for leave to enter Disclaimers and Memorandums 
of Alteration relating to titles of patented inventions and Specifications. ' ' 
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That mode of disposing of such applications is sufficient in many cases, but cases 
occasionally occur in which important facts come into dispute which the law officers have 
not the means of satisfactorily determining, I therefore recommend that in every such 
case there should be a right of appeal given to an applicant or a party opposing the 
appeal, such appeal to be heard by the Lord Chancellor or a judge to whom he shall 
think fit to refer it. 

The present mode of revoking and cancelling Patents for inventions is by an action of 
scire facias, in which a person complaining of the illegality of a Patent is authorized 
by the fiat of the Attorney-General to proceed in the name of the Crown to obtain 
the judgment of the Court of Chancery for the revocation and cancelling of the Patent. 
This use of the name of the Crown appears to be highly objectionable, and the whole 
proceeding is cumbrous, dilatory, and expensive. I recommend that in lieu of the 
proceeding by scire facias, any person complaining of the illegality of a Patent, should 
be enabled to apply by petition in a summary way to the Lord Chancellor to have the 
Patent revoked and cancelled, and that upon every such petition, the Lord Chancellor, 
or any court or judge appointed by him to hear the matters of the petition, should have 
the same powers as the Court of Chancery has in an action of scire facias. 

If a court such as above suggested shall be instituted, the hearing of such petitions 
might conveniently take place in that court. 

Applications for Patents and for leave to enter Disclaimers and Memorandums of 
Alteration, as well as oppositions to such applications are generally conducted by 
persons called Patent agents. Some Patent agents are persons of skill and probity, 
but as every person who can obtain employment is at liberty to act as a Patent agent, 
the consequence has been that grossly incompetent and fraudulent persons have acted as 
Patent agents, to the great loss and injury of unwary inventors induced to employ them. 
Patent agents are not at present subject to the control of any court or other authority, 
and there are, therefore, no adequate means of punishing them for malversation or gross 
incompetence. 

The right of persons to act as Patent agents without being admitted solicitors or 
officers of the Court of Chancery, has been too long established to be taken away, at 
all events, so far as respects persons at present in practice. 

I beg leave to recommend that the names of all the present Patent agents should be 
registered in the Office of the Commissioners of Patents, and that no person should here- 
after be permitted to practise as a Patent agent until examined by some competent 
authority, in order to ascertain his competency ; that all persons so registered as Patent 
agents, should annually obtain certificates of their right to practise, and should be made 
liable to be punished for misconduct by the Lord Chancellor or the Master of the Rolls. 

There are now several Acts of Parliament in existence relating wholly or in part 
to Patents for inventions. In any alteration of the Patent Law which may be made by 
Parliament, I beg leave to recommend that all the existing enactments relating to the 
subject passed since the Statute of Monopolies, should be repealed, and the whole of 
the law (with the exception of that Statute), consolidated in one Act. 

All which I submit to Your Majesty with great humility, and with great deference 
to the opinions of the other Commissioners expressed in their Report, which are not 
in accord with those I thus humbly submit to Your Majesty. 

W. M. HINDMARCH. 
29th September 1864. 







xviii LAW RELATING TO LETTERS PATENT FOB INVENTIONS. 



REPORT OF Mr. FAIRBAIRN. 



May IT PLEASE Your Majesty, . . , , , 

I HAVE signed the Report as settled by a majority of the Commissioners, with tne 
exception of the sixth recommendation (in which I was unable to concur), " that m no 
" case ought the time for which a Patent has been granted to be extended beyond 
" 14 years." On this question I agree with the views expressed by Mr. Hindmarch 
in his Report, that in cases where the public have derived advantages frona a Patentee s 
invention, and where the Patentee has not been remunerated, it is then desirable and 
highly expedient that prolongations should be granted. In these views 1 heartily 
concur, and also in several useful suggestions contained in that Report. 

Wm. FAIRBAIEN. 
15th November 1864. 



MINUTES OF EVIDENCE. 



LIST OF WITNESSES EXAMINED. 



1862. 

Thursday, November 20. 

B. WOODCEOET, Esq. 

Monday, November 24. 

W. Caepmael, Esq. 
Tuesday, December 16. 

W. Caepmael, Esq. 
Wednesday, December 17. 

L. Edmunds, Esq. 

1863. 

Tuesday, January 27. 

W. Spence, Esq. 
Tuesday, February 3. 

J. Scott Russell, Esq. - 
Wednesday, February 4. 

J. Platt, Esq. 
Tuesday, February 10. 

W. E. Geove, Esq., Q.C. 
Wednesday, February 11. 

Sir W. Aemsteong 
Tuesday, February 17. 

Montague E. Smith, Esq., Q.C, M.P. 



age 


Wednesday, February 18. 
R. Robeets, Esq. 


. 


Vage 
79 


1 


Tuesday, February 24. 
M. Cuetis, Esq. - 


. 


83 


6 
Ifi 


Thursday February 26. 
Sir F. Ckosslet - 
T. Webstee, Esq. 


- 


90 
96 


25 


Wednesday, May 13. 
H. Reeve, Esq. 


. 


101 




Monday, May 18. 

A. V. Newton, Esq. 


. 


108 


33 


Thursday, May 21. 
R. A. Macfib, Esq. 
T. Webstee, Esq. 


- 


115 
122 


41 

48 
65 


1864. 

Monday, June 20. 

His Grace the Duke of Someeset 
Rear Admiral R. S. Robinson, Comptroller 
of the Navy ... 
Brigadier- General J. H. Lefeot - 


127 

127 
133 


66 
73 


Friday, June 24. 

W. Caepmael, Esq. 
C. M. Clode, Esq. 
F. A. Abel, Esq. - 


. 


137 
140 
144 



XXI 



Analysis of Oral and Written Evidence, as relating to the Questions drawn up and 

circulated by the Commission. 



1. Should the cost of obtaining Letters Patent be 
diminished, or increased ? if either, to what ex- 
tent ; and should the payment be made in one 
sum, or by annual or other instalments ? 



Mr. H. Reeve. 
Mr. L. Edmunds 
Mr. B. Woodcroft. 
Mr. W. Carpmael 



Mr. W. Spenee - 
_Mr. A. V. Newton 



Mr. W. E. Grove- 



Mr. M. E. Smith. 
Mr. T Webster - 



Mr. J. S. Eussell. 
Mr. .T. Piatt 
Sir W. Anristrong. 
Mr. R. Roberts - 



Mr. M. Curtis 



Sir F. Crossley - 
Mr, R. A. McEie- 



liord Chelmsford 



Sir R. Palmer 
Sir John Komilly - 
Mr. H. Blair 
Mr. M. Henry 

Chamber of Com- 
merce ; — 
Leeds - - - 
Huddersfield - 



Nottingham 
Birmingham - 



Mr. G. Jabet 
Bristol - 

Bradford: — 
Mr. J. Lister 



Mr. James Holden 
Mr. W. Ecroyd - 

Mr. G. H. Leather 
Manchester : — 
Mr. J. Fletcher - 
Mr. E. Leigh 



Mr. P. J, Linsey - 



Oral Evidence. 
Would make no change - 

Cost of obtaining Patent is 
small rather than large. Ra- 
tain the first payment. Reduce 
the second and third payments 
to 251. each. Objects to annual 
payments. 

Second payment of 507. after 
five years. Third payment 
of 100/. after nine years. 

Approves the present system. 
Would make no change in 
cost if a change of law be 
contemplated. Suggests a re- 
medy in cases of mistake, for 
continuing a Patent upon 
cause shown why second and 
third payments were not made 
in time. 

Would not now alter the cost ; 
but, if anything, increase the 
first payment. 

Any alteration should be by 
reducing the first payment, if 
other cheeks were resorted to. 

Would make no alteration 

Cost should be much reduced, 
and payment made in one 
svmi. 

Would reduce the first payment 
to 1.5/., and continue the pre- 
sent mode of payment. 

Would make no alteration 

Cost should be increased 

Written Answers. 

Cannot say whether the present 

system strikes the mean of 

not discouraging invention 

nor encouraging speculative 

Patents. 

Cannot suggest any alteration - 

Approves the present system - 

Approves the present system - 

Proposes no alteration 



Approves the present system - 

Would diminish the fees in a 
proportion sufficient to meet 
only the expenses of the Patent 
Office. 

Sees no reason to alter the pre- 
sent system. 

Would retain the first payment, 
but diminish the second and 
third to such a proportion as 
would meet only the expenses 
of the Patent Office. 

Suggests no alteration 

Proposes registration with a fee 
of 10?. 

Would increase the first pay- 
payment to 50/., with a second 
payment of 50?. after three 
years. 

Proposes no alteration 

Objects in toto to the Patent 
system. 

Proposes no alteration. 

Proposes no alteration 

Would postpone the payment 

of 50?. till the end of five 

years, and do away with the 

payment of 100?. 
Reduce first cost to 6?. Retain 

second and third payments. 



527 (p. 28)- 

534. 
326-342. 



584-599. 
1826-1833. 



963-969. 



1G67-1669. 



832-836. 

1324-1329, 
1356-1358. 

1436-1440. 



1545-1548. 
1939, 1940. 

Page. 
179. 



180. 
178. 
212. 
185. 



183. 
184. 



184. 
215. 



218. 
191. 



184. 



185. 



190. 
182. 



183, 



Mr. E. J. Hughes 



Patent Law Re- 
form Association. 

Halifax :— 
Mr. E. Ackroyd - 



Messrs. Crossley - 
Mr. W. Tasker • 



Liverpool : — 
Messrs. McFie 



Mr. J. Spenee 
Mr. J. Earrie 



Mr. John Potter - 
Inventors' Institute • 



Mr. E. A. Cowper 



Chamber of Com- 
merce : — 
Wolverhampton 

Belfast - 

Glasgow : — 
Mr. Rankine 



Mr. Hunt 



Mr. J. Richardson 



Mr. E. Henry 
Mr. J. Finlay 



Mr. J. Ronald - 

Mr. A. Pattison - 

Messrs. Mitchell 
and Whytlaw. 

Mr. W. Macfarlane 



Institution of Civil 
Engineers of Scot- 
land. 



Philosophical Society 



The expense should be adjusted 
to cover the expenses of the 
Patent Office. Suggests an an- 
nual payment of 5?. or 10?., or 
of 50?. after five years. 

Cost as before in two payments, 
during the first five years. 

Costs should be adjusted to 
cover the expenses of the 
Patent Office. Approves o" 
annual payment. 

Suggest no alteration. 

Costs should be adjusted to 
cover expenses of the Pa- 
ten; Office. Suggests pay- 
ment of 10?. on the grant 
and 5?. annually. 

Would increase, if anything, 
the cost, and make the pay- 
ment by instalments. 
Present cost is far too low 
Present cost should not be 
diminished unless fttrther re- 
strictions be imposed. 
The 100?. stamp abolished 
Cost too high ; should be re- 
duced to 25?., payable by five 
instalments of 50s. each, in 
lieu of 5?. as at present, up to 
the completion of Patent, and 
12?. 10s. after end of the fifth 
year. 
Would have Patents granted 
for 21 years ; and that 100?. 
be paid on the 14th year as 
well as the present fees on the 
third and seventh years. Re- 
vised Specification should be 
lodged at the seventh and 14th 
year. 



To cover expenses of Court, 
Patent Office, and Registry. 

A first payment of 18?. with 13 
annual instalments of 4?. each. 

Costs to be sufficient to pay ex- 
penses of Patent Department, 
payable by instalments. 
Costs of Patent not to be de- 
creased, but 100/. be paid by 
five consecutive annual instal- 
ments of 20?., commencing 
from the third year. 
Thinks there is reason to in- 
crease rather than diminish 
the cost, unless other checks 
are adopted. Some advantage 
in payment by annual instal- 
ments. 
Diminished annual instalments. 
Would diminish costs of Patents, 
and pay by annual instal- 
ments. 
Costs to be small and payable 

in one sum. 
No objection to present sys- 
tem. 
Would have the costs reduced. 
The whole expense should not 
be more than 50?., spread over 
two years. 
The costs should be diminished 
to not more than what is neces- 
sary to cover aU expenses. 
Majority in favour of reducing 
the cost to mere expenses of 
the Patent Office ; but for re- 
taining the present mode of 
payment. 
A payment of 50?. at the end 
of the fifth year only, and no 
further payments. 



Page. 
182. 



212. 



188. 



189. 



192. 



186. 
193. 



209. 



196. 
197. 

198. 



199. 



205. 
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ANALYSIS OF ORAL AND WRITTEN EVIDENCE. 



2. Does the present mode of obtaining Patents appear 
to you satisfactory ? Is it your opinion that 
there ought to be a preliminary investigation of 
a more searching character than that which at 
present takes place ? If so, how should the 
tribunal be constituted before which such inves- 
tigation shall be conducted, and should the 
judgment of such tribunal be final ? 



f Mr. H. Eeeve. 
Mr. L. Edmunds - 

Mr.BennettWood- 

croft. 
Mr. TV. Carpmael- 



Mr. W. Spenoe 



Mr. A. V. Newton 



fMr. W. E. Grove- 



Mr. M. E. Smith- 



Mr. T. "Webster - 



fMr. J. S. EusseU- 

Mr. J. Piatt 

Sir W. Armstrong 
Mr. R. Roberts - 

Mr. M. Curtis 
Sir E. Crossley - 

Mr. R. A. McEie- 



Lord Chelmsford - 

Sir R. Pahner 

Sir John Eomilly - 

Mr. H. Blair - 

Mr. M. Henry 

Chamier of Com- 
merce : — 
Leeds 

lladdersfield - 
Nottingham 
Birmingham - 

Mr. a Jahet 
Bristol - 



Oral Evidence. 

Against preliminary exami- 
nation. 

Against preliminary exami- 
nation. 

Against preliminary exami- 
nation. 

Against preliminary exami- 
nation. The present system 
to be more strictly carried 
out. 

Einds difficulty in alteration of 
the present system. Suggests 
a certificate to be given by 
Board of Examiners. 

Suggests some stricter prelimi- 
nary examination by body of 
assistants to the law officers. 
Suggests alternatives. 

Would have stricter preliminary 
examinations by assessors 
selected by the Attorney- 
General from a panel to be 
appointed by the judge of a 
special tribunal. 

Objects to the present practice 
before the law officers. "Would 
have examination as to 
novelty, so far as regards 
documents. Certificate of ex- 
aminers with appeal, which 
should be conclusive. 

Would have a stricter prelimi- 
nary examination by mixed 
tribunal of lawyer and ex- 
perts. 

Would have preliminary exami- 
nation by tribunal of lawyer 
and experts, with right of 
appeal to patentee. 

Would have stricter examina- 
tion by special tribunal. 

WoiJd have a stricter exami- 
nation, not to conclude Patent 
but by way of certificate. 

Objects to change present 
system. 

Approves the present system. 
Suggests a modified examina- 
tion by special tribunal, with 
right of appeal. 

Would have preliminary ex- 
amination as to novelty by 
experts. 

Written Answers. 

Present system not satisfactory. 
Would have examination as 
to novelty made in the Patent 
Office. 

Satisfied with present system. 
States objections to others. 

Thinks further preliminary ex- 
amination would be injurious. 

Would have a preliminary ex- 
amination as to utility and 
novelty, so far as regards 
printed publication, by two 
experts and a lawyer. 

Satisfied with the present sys- 
tem. The preliminary exami- 
nation should be final. 



Would have a permanent officer 
in the place of the law officers. 
Approves the present system - 
Approves the present system - 
Objects to preliminary exami- 
nation. 
Approves the present system - 
Would grant Patent by regis- 
tration, upon examination as 
to suffi ;iency of specification. 



Question. 
576, p. 31. 

89-94, 

122-130. 
259-273, 

289-295. 

319. 
600-608, 

713-716. 



1834-1841. 



971,975-992, 
994-999, 

1054 & 1055, 
1056. 

1236-1239, 

1253 & 1254. 



1670-1693, 
1705-1709, 
2027-2040. 



725, 
743-748. 



837-841. 



1099-1102, 

1118, 1123. 
1360-1370. 



1448. 

1549-1561, 
1583-1588, 



1941-1944. 



179. 

180. 
178. 
212. 

185. 

183. 

184. 
184. 
215. 

218. 
191. 



Bradford:— 
Mr. J. Lister. 
Mr. J. Holden - 

Mr. W. Bcroyd. 
Mr. G. H. Leather 

Manchester: — 
Mr. J. Fletcher - 

Mr. E. Leigh 



Mr. P. 3. Linsey- 



Mr. E. E. Hughes 



Patent Law Re- 
form Association 
Halifax: — 
Mr. E. Ackroyd - 



Messrs. Crossley ■ 
Mr. W. Tasker ■ 
Liverpool: — 
Messrs. McEie ■ 



Mr. J. Spence 



Mr. J. Earrie 



Mr. John Potter - 
Inventors' Institute - 



Mr. E. A. Cooper 



Chamber of Com- 
merce : — 
Wolverhampton 

Belfast 



Glasgow: — 
Mr. Rankine 



Mr. Hunt 

Mr. J. Richardson 



Mr. E. Henry 
Mr. J. Finlay 



Mr. J. Ronald 
Mr. Pattison 



Messrs.Macfiirlane 
&Co. 
Institute of Engi- 
neers of Scotland. 



Philosophical So- 



ciety. 



Would have preliminary exami- 
nation by special tribunal. 

Would have examination by 
tribunal of three experts. 

Would have examination by 
Board. 

Satisfied with the present 
system. Examination, if any, 
to go only to novelty. 

Opposed to all preliminary ex- 
amination, except by way of 
certificate. 

Examination by Board as to 
novelty. Would abolish pro- 
visional specifications and 
allow Patents of addition. 

Yes . . . - 



Would have examination by a 
Board as to novelty. Certifi- 
cate to be not conclusive. 
Approves the present system - 
Agrees with Mr. E. Ackroyd. 



Present system is not 
tory. Would have jury of 
experts to report as to novelty 
with right of appeal. 

Present system is not satisfec- 
tory. A special tribunal 
should examine as to novelty 
and utility. 

Not satisfectory. A special 
tribunal should examine as to 
novelty and practicability. 

More searching investigation - 

Preliminary investigation, as to 
novelty, byBoard of examiners. 
Their report if unfavourable 
not to conclude the Patent. 

As the preceding answer, with 
an appeal from the report to 
a judge of the Patent Court. 



Not satisfectory. A preliminary 
examination. 

Strict preliminary investigation 
as to novelty by a Judicial 
Commission in place of the 
Law Officers, with appeal to 
the Privy Council. 

Satisfied with mode of obtain- 
ing Patents. Thinks investi- 
gation impracticable. 

Strict investigation as to novelty, 
but not to conclude the Patent. 

Would have a thorough investi- 
gation, but not to conclude the 
Patent. 

Yes. Do not know. Yes. 

Not satisfactory. Would have 
a Board for preliminary inves- 
tigation as to novelty. 

Not satisfactory. Specifications 
to be more accurately drawn up. 

Would have tribunals of scien- 
tific men to decide finally, as 
to novelty, on applications for 
Patents. 

No. Yes. Preliminary inves- 
tigation not to be conclusive. 

No. A more searching inves- 
tigation as to nov elty. Scien- 
tific and practical men to con-' 
duct investigation, which'l 
should not be conclusive. 

Preliminary investigation, but 
not to be conclusive. 



Page. 
185. 



190. 
182. 

183. 

182. 

212. 
188. 
189. 



192. 



186. 
194. 



209. 



|196. 
197. 



199. 



200. 



205. 



3. Should the investigation be ex-parte or pubUc, 
and subject to opposition ? Should the present 
practice as to caveats be adhered to ? 



("Mr. H. Reeve, 
< Mr. L. Edmunds. 
[Mr. B. Woodcroft. 



Oral Eviiience. 



Question, 
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fMr. W. Carpmael. 
< Mr. W. Spence - 
LMt. A. V.Newton. 


Ex parte - - - 


Question. 
613 & 614. 


Institution of Civil 
Engineers of 
Scotland. 

Philosophical So- 
ciety. 


Approves present system. Op- 
position only to go to novelty. 


Page. 
201 


"Mr. W. B. Grove 
Mr. M. C. Smith - 


As a rule, ex parte - 

Ex parte, with power to oppose 


993-996. 
1240-1242. 


Public. Opposition of little value. 


205 


Mr. T. Webster. 










'Mr. J. S.Eussell- 
Mr J. Piatt 
Sir W. Armstrong 


Ex parte - - 

Ex parte . . - 

Would have opposition - 


774 & 775. 

842. 

1153-1155. 








4. Have you reason to suppose that public incon- 
venience is caused by the multiplicity of 


■ Mr. B. Roberts. 






Mr. M. Curtis - 
Sir F. Crossley. 


Should be public 


1460. 


Patents ? 














^Mr. R. A. McFie. 


Written Answers. 


Page. 


■ Mr. H. Reeve. 


Oral Evidence 


Question. 


Lord Chelmsford - 


Ex parte. Approves caveat 


179. 


- Mr. L. Edmunds. 
Mr. B. Woodcroft. 






Sir R. Palmer 


system. 
Subject to opposition. Approves 


180. 


Mr. W. Carpmael 
' Mr. W. Spence - 


No - - - - 
No 


274-276, 296. 
615. 


Sir John Romilly - 


present system. 
Objects to suggested examina- 


178. 


Mr. A. V. Newton 
'Mr. W. R. Grove 


No 
Yes 


1842-1846. 
972-980. 




tion. Approves present prac- 




• Mr. M. E. Smith 


Yes 


1243 & 1244. 


Mr. H. Blair - 


tice as to caveats. 
Ex parte, with opposition as 
now. Approves system of 
caveats. 


213. 


Mr. T. Webster. 
'Mr. J. S. Russell 


Yes 


767 & 768. 






Mr. J. Piatt 


Yes - - - 


843 & 844, 

872. 
1104-1111, 


Mr. M. Henry 


Ex parte 


186. 


Sir W. Armstrong 


Yes 


Chamber of Com- 






_ Mr. R. Roberts - 


No 


1137-1140. 
1338-1341, 


merce ; — 
Leeds - 


Refers to answer. Question 2. 
Approves the system of caveats. 


183. 






1373-1376, 
1385, 1428- 
1430. 


Huddersfield 
Nottingham 


See answer to Question 2 
See answer to Question 2 


184. 
184. 


Mr. M. Curtis - 
Sir F. Crossley. 


Admits possible inconvenience. 


1441-1444. 


Birmingham : — 
Mr. G. Jabet - 


Examination to be before special 
tribunal. Retain system of 


218. 


.Mr. R. A. McFie 


Expects future inconvenience. 


1944-1947, 
1954- 959. 




caveats. 






Written Answers. 


Page. 


Bristol. 
Bradford • — 






Lord Chelmsford - 


No grounds for forming an 


179. 


Mr. J. Lister. 
Mr. J. Holden - 
Mr. W. Ecroyd. 


Subject to opposition 


185. 


Sir R. Palmer 
Sir J. Romilly 
Mr TT Blflir 


opinion. 
No practical knowledge - 

Yes . - . - 


180. 
178. 
213. 


Mr. G. H. Leather 
Manchester : — 


Public. 




Mr. M. Henry 


No 


186 


Mr. J. Pletcher - 


Subject to opposition 


100. 


Chamber of Com- 






Mr. E. Leigh 


Would abolish caveats 


182. 


merce .— 






Mr. P. J. Linsey. 


- - - 


183. 


Leeds - 


Can suggest no remedy 


183. 


Mr. E. J. Hughes 


Ex parte, with opposition on 
appeal. Would retain caveats. 


182. 


Huddersfield - 


Inconvenience to later patentees. 
Remedy by good system of 


184. 


Patent Law Re- 


Adhere to present practice 


212. 




indexes and digest of decisions. 




form Association 






Nottingham - 


To the trade, not to the public 


184. 


Halifax : — 






Birmingham ■ 


No 


215. 


Mr. E. Ackroyd - 


Ex-parte, with opposition on 
appeal and in cases of fraud. 


188. 


Mr. G. Jabet - 
Bristol. 


Not on the whole 


218. 


Messrs. Crossley - 


Approve present system of 


189. 


Bradford :— 








caveats. 




Mr. J. Lister 


Yes 


184. 


Mr. W. Tasker - 


Agrees with Mr. E. Ackroyd. 


— 


Mr. J. Holden - 


Yes - 


185. 


Liverpool : — 






Mr. W. Ecroyd - 


Yes. 


■ — 


Messrs. McFie - 






Mr. G. H. Leather. 






Mr. J. Spence 


Public, and subject to opposition 


192. 


Manchester : — 






Mr. J. Farrie 


Public, and subject to opposition. 
Approves present practice as 




Mr. J. Fletcher - 


Would not be under system pro- 
posed in answer No. 2. 


190. 




to caveats. 




Mr. E. Leigh 


No 


182. 


Mr. John Potter - 


Private hearing 


187. 


Mr. P. J. Linsey. 






Inventors' Institute - 


Opposed to public investigation. 


195. 


Mr. E. J. Hughes 


No 


182. 




See system proposed in answer 




Patent Law Re- 


Yes ; to be remedied by a pre- 


212. 




to Question 2. 




form Association 


liminary examination as to 




Mr. E. A. Cooper 


Private; but subject to opposi- 
tion. System of caveats of 


209. 


Halifex : — 


novelty. 






little use. 




Mr. E. Ackroyd - 


Yes. Would increase means of 


188. 


Chamber of Coin- 






Messrs. Crossley - 


ascertaining invalid Patents. 
No ■ - - 


189. 


merce : — 
Wolverhampton 


Public investigation 


196. 


Mr. W. Tasker - 
Liverpool :— 

Messrs. McFie - 


Agrees with Mr. E. Ackroyd. 


— 


Belfast 


Preliminary investigation ex- 


197. 


Yes. 







parte. 




Mr. J. Spence 


Yes - - 


192. 


Glasgow : — 






Mr J Farrie 


Yes. 





Mr. Rankine 
Mr. Hunt - 


Private, if any 

See Answer 2, Caveats of little 


200. 


J.T.LX « V * *i- *** JL AV/ 

Mr. John Potter 
Inventors' Institute - 


No 

No . . - 


187. 
195. 




use. 




Mr. E. A. Cooper - 


No ; but Courts are too lenient 


209. 


Mr. J. Richardson 


Doubtful as to caveats. 


— 


towards Patents taken out for 




Mr. E. Henry - 


Public ; subject to opposition. 


— 




matters not properlypatentable 




Mr. J. Finlay 


Either party to appear by coun- 


— 


Chamber of Com- 






sel. Caveats, under the pre- 




merce : — 








sent system, good. 




Wolverhampton 


Yes ■ - - . - 


196. 


Mr. J. Ronald - 


Approves present system ; ob- 
jector, failing, should pay 
costs. 




Belfast 


Yes. Remedy by refusal for 
want of novelty and by annual 
payments. 


197. 


Mr. A, Pattison - 


Public, and subject to opposi- 


— 


Glasgow: — 








tion. Approves system of 




Mr. J. M. Rankine 


Yes - - • 


201. 




caveats in answer to Nos. 




Mr. E. Hunt 


Not as yet. 


— 




1,2,3. 




J.Richardson& Co 


Yes. 


— 


Mr. A. Brown - 


Approves present system. 


— 


Mr. E. Henry 


Yes. 


— 


Messrs. Mitchell 






Mr. J. Finlay - 


No. 


— 


& Whytlaw 






Mr. J. Ronald - 


Too many Patents are granted, 


. — 


Mr.W.McTTarlane 


Public. Opposition only to go 
to novelty. Approves caveats. 


— 




but it is not the business of 
the Law to remedy this. 
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Page. 


Mr. A.M.Pattison 


Yes 


201. 


Mr. W. Brown - 


Yes. 





J. Wingate & Co. 


Yes. 





Mitchell & Whjt- 


See Answer to No. 5. 





law. 






W.McEarlane& Co 


No. 




Institute of Civil 


Yes. 





Engineers. 






Philosophical So- 


Yes 


205. 


ciety. 







5. Do you consider that Patents ought to be refused 
on the ground of the trifling and frivolous nature 
of the inventions for which they are claimed ? 



. H. Reeve. 
. L. Edmunds. 
. B. Woodoroft. 
. W. Carpmael 
. W. Spence - 
. A. V. Newton 

f Mr. W. E. Grove 



Mr. 

Mr. 

TMr. 

Mr. 

Sir 
, Mr, 
■1 Mr, 

Sir 

_Mr. 



Oral Evidence. 



No 
No 

No ; but for obvious applica- 
tions. 
Yes 



M.E.Smith- Yes 

T. Webster - No 

J. S. Eussell No ; only Patents manifestly 

not useful. 
J. Piatt - No 
W. Armstrong Yes 
B. Roberts - No 
M. Curtis - No 

E. Crossley - No 

K. A. McEie Thinks not 

Written Answer. 
No 
Yes, at the discretion of the Law 

Officer, with right of appeal, 
The question of frivolity cannot 

be decided. 
Agrees with last answer 
No 



Lord Chelmsford - 
Sir E. Palmer 

Sir John Romilly - 

Mr. H. Blair - 
Mr. M. Henry 

Chamber of Com- 
merce : — ■ 

Leeds - 

Huddersfield 

Nottingham 

Birmingham 
Mr. G. Jabet 

Bristol. 

Bradford : — 
Mr. J. Lister 
Mr. J. Holden - 
Mr. W. Ecroyd - 
Mr. G. H. Leather 

Manchester : — 
Mr. J. Fletcher. 
Mr. E. Leigh 
Mr. P. J. Linsey. 
Mr. E. J. Hughes 
Patent Law Re- 
form Association 

Halifax : — 

Mr. E. Ackroyd - 
Messrs. Crossley - 

Mr. W. Tasker - 
Liverpool : — 
Messrs McFie 

Mr. J. Spence 
Mr. J. Farrie 
Mr. John Potter 
Inventors' Institute - 
Mr. E. A. Cooper - 

Chamber of Com- 
merce : — 
Wolverhampton 
Belfast 
Glasgow : — 

Mr. Rankine 

Mr. Hunt - 



The question cannot be decided 

No 

No 

No - . . 

No 



Utility cannot be estimated 

Yes, if possible 

Agrees with last answer. 



No 

No 
No 



No - . . . 

Would give a discretion ' to the 

Law Officers. 
Agrees with Mr. E. Ackroyd. 

Not under the proposed restric- 
tions. 

Certainly - . . . 

Yes. 

Cannot say 

No . . . 

Difficult to say; but an expert 
might decide whether inven- 
tion was a patentable invention, 

Yes - - . 
No - 

No. 

No examining board can satis- 
factorily pronounce on the 
utility of an invention. 



Question, 



307-314. 

615. 

1847-1849, 

1853-1855. 
972, 976- 

978, 1052 

& 1053. 
1238, 1247, 

1257-1264. 
1710-1719, 

1725-1735. 
758,759,772. 

850-865. 
1172 (note). 
1378. 
1449, 1451, 

1466-1473. 
1549, 1552 

and 1553. 

1975. 

Page. 

179. 
180. 

178. 

213. 
186. 



183. 
184. 
184. 
215. 
218. 



184. 
185. 



190. 
182. 



182. 
212. 



188. 
189. 



190. 

192. 

187. 
195. 
210. 



196. 
197. 

201. 







Page. 


Messrs. Richardson 


Prefer system of compensation 
to patentee, who should prove 
the value of his invention. 


202. 


Mr. Henry - 


Yes. 


— 


Mr. Einlay - 


Yes ; if trifling or frivolous, but 
not if improvements. 


-~- 


Mr. Ronald 


Yes. 


— 


Mr. Pattison 


Yes. 


— 


Messrs. Wingate & 


Patents should not be granted 


— 


Co. 


for the modification of other 
inventions 




Messrs. Mitchell & 


It would be better that a consti- 


— 


Whytiaw. 


tuted body should have power, 
before a patent is taken out, to 
decide whether it is too trifling 
and frivolous. 




Messrs. Macfarlane 


No. 


— 


Institute of Civil 


No. 


— 


Engineers of 






Scotland. 






Philosophical So- 


Yes, if practicable - 


205. 


ciety. 







6. Should greater facilities be provided for the repeal 
of invalid Patents .'' 



Mr. H. Reeve. 
Mr. L. Edmunds. 
Mr. B. Woodcro't 
Mr. W. Carpmael 

Mr. W. Spence 
Mr. A. V. Newton 
Mr. W. B. Grove 
Mr. M. E. Smith. 
Mr. T. Webster. 
fMr. J. S. Russell. 
Mr. J. Piatt 



Sir W. Armstrong 
Mr. R. Roberts. 
Jlr. M. Curtis 



Sir F. Crossley. 
.Mr. R. A. McFie 



Lord Chelmsford - 



Sir R. Pahner 
Sir J. Romilly 
Mr. H. Blair - 
Mr. M. Henry 

Chamber of Com- 
merce : — 
Leeds - 



Huddersfield - 
Nottingham - 
Birmingham 
Mr. G. Jabet 

Bristol - 

Bradford :— 
Mr. J. Lister. 
Mr. J. Holden - 
Mr. W. Ecroyd. 
Mr. G. H. Leather. 

Manchester : — 
Mr. J. Fletcher - 

Mr. E. Leigh 

Mr. P. J. Linsey. 
Mr. E. J. Hughes 
Patent Law Re- 
form Association 
Halifax :_ 
Mr. B. Ackroyd - 

Messrs. Crossley - 
Mr. W. Tasker - 

Liverpool : 

Messrs McFie - 
Mr. J. Spence - 
Mr. J. Farrie 



Oral Evidence. 



Yes, by motion 
Yes 

Yes 

Objects to the present system 

Yes 



Satisfied with present system. 
Would transfer jurisdiction to 
a special court, if constituted. 

Yes 

Would have an easier mode of 
putting in issue the question 
of validity. 



^ Written Ansioers. 

Would take the opinion of the 
court on questions of law be- 
fore trial of fact. 

By summary proceeding - 

Yes - - . 

[Prefers present system 

No - . . . 



Can only follow from general 
improvement in trials in courts 
of law. 

Yes 

No 

Yes - . . " 

Only to be done by special tri- 
bunal. 

By special tribunal, with jury 
of six experts. 



See answer to Question 7 



Repeal to be by and at expense 

of the Crown. 
Should be repealed on clear 

proof of invalidity. 

If possible - . . _ 
Renewal at the end of five 
yeai-s sufficient. 

Suggests repeal by public oifi- 

cers. 
Know of no present diffictUtv - 
Agrees with Mr. E. Ackroyd. 

Yes 

No - . ." " 

They should be ropcaled a^ 
soon as possible. 



Question. 



131,143-146. 
.345-354, 

485-518. 
617-622. 
1858. 
1059-1067. 



907-912. 

1166-1177. 
1527. 



Page. 
179 



180. 
178. 
213. 
186. 



183. 



184. 
184. 
215. 
218. 

191. 



185. 



190. 
182. 



182. 
212. 



188. 
189. 



190. 
192. 
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eps 







Page. 


Mr. John Potter - 


Yes - . - 


187. 


Inventors' Institute - 


Would not object to such course 


195. 


Mr. E. A. Cooper - 


Yes; by cheaper process of scire 
facias before Patent Court. 


210. 


Chamber of Com- 


, 




merce : — 






Wolverhampton 


Yes 


196. 


Belfast 


By application, on simimons, to 
the Patent Judge. 


197. 


Glasgow: — 






Mr. J. M. Eankine 


Yes - - - 


202. 


Mr. E. Hunt 


Not required, if other improve- 
ments he adopted. , 


— 


J. Richardson & Co 


Should be ■without expense to 
patentee. 


— 


Mr. E. Henry 


Yes. 


— 


Mr. J. Einlay 


By cause shown, before Special 
Court. 


— 


Mr. J. Eonald - 


Yes. 





Mr.A.M.Pattison 


Give every facility. 





MitcheU & Whyt- 


No. 





law. 






W.McEarlane&Co 


Not requisite. 





Institute of Civil 


Yes. 





Engineers. 






Philosophical So- 


Yes, by reduction of costs 


205. 


ciety. 







7. Do you consider that any change should be made in 
the tribunal appointed to try actions and suits 
instituted by Patentees ? 



Mr. H. Reeve. 
Mr. L. Edmunds - 

Mr. B. Woodcroft, 
'Mr. W. Carpmael 

Mr. W. Spence - 



Mr. A. V. Newton 
Mr. W. R. Grove 

">, Mr. M. E. Smith - 
l^Mr. T. Webster - 
"Mr. J. S. Russell- 
Mr. J. Piatt 
Sir W. Armstrong 



B 




Mr. R. Roberts - 






Mr. M. Curtis - 






Sir P. Crossley - 


IS 


I 


^Mr. R. A. McPie. 
ord Chelmsford - 


lli. 


Sir W.Erie - 


|9 


Sir R. Palmer 

Sir John Rorailly - 




M 


[r. H. Blair - 



Oral Evidence. 

Tes. Procedure by petition in 
a Court of Chancery. 

Would employ paid assessors 
to the present courts. Merits 
of jury doubtful. 

Would employ selected asses- 
sors to a special tribunal with 
jury, at the option of the 
judge; the issues to be pre- 
pared by an officer of the 
court. 

Would have permaneut asses- 
sors to a court without jury, 
with issues to be settled as 
last above. 

Yes ; by special tribunal, with 
jury of experts, at the option 
of the judge, or with assessors 
not permanent. 

Would retain the jurisdiction 
of the courts of law and equity 
with assessors acting as a jury. 

Retain present jurisdiction, 
with the addition of assessors, 
issues to be settled before trial. 

Would appoint a special court, 
aided by four assessors, with 
jury, at the option of the 
judge. 

Would appoint special court, 
with assessors, and without 
jury, or would resort to arbi- 
tration. 

Would appoint special court, 
with assessors, and without 
jury. 

Would have special court, with 
jury of experts. 

Would have special court and 
judge, with assessors and jury 
of experts. Issues to be pre- 
pared by officer of the court. 

Would have special court and 
judge, with assessors or jury 
of experts. 

Written Answers. 

Would have trial by jury of 
five experts. 

Would retain the present juris- 
diction, with power to the 
judge to call in aid of asses- 
sors and jury. 

Has no suggestion to make. 

Would retain present jurisdic- 
tion, aided by assessors. 

Would appoint a special court. 



Question. 

580,pp.32,33. 



429-431, 
442-484 
(note). 

617-677. 



1859-1867, 
1868-1889. 



1068-1086, 
1090-1094. 



1272-1287, 
1303. 

2062-2064, 
2069-2070. 

792-803. 



891, 906. 

1179-1181. 

1408-1420. 
1476-1508. 

1563-1582. 



Page, 
180. 

221,222. 



180. 
178. 

213. 



Mr. M. Henry 



Chamber of Com- 
merce . — ■ 
Leeds 

Huddersfield 
Nottingham 
Birmingham 



Mr. G; Jabet 



Bristol - 

Bradford : — 
Mr. J. Lister 
Mr. J. Holden - 
Mr. W. Ecroyd - 

Mr. G. H. Leather 

Manchester:' — 
Mr. J. Fletcher - 



Mr. E. Leigh 

Mr. P. J. Linsey- 
Mr. B. J.. Hughes 



Patent Law Re- 
forqi Association 

Halifax : — 

Mr. E. Ackroyd - 



Messrs. Crossley 
Mr. W. Tasker • 



Liverpool: — 
Messrs. McFie. 
Mr. J. Spence 
Mr. J. Parrie 

Mr. John Potter 
Inventors' Institute 



Mr. E. A. Cooper 



Chamber of Com- 
merce : — ■ 

Wolverhampton 
Belfast 



Glasgow : — 

Mr. J. M.Rankine 
Mr. E. Hunt 
Mr. E. Henry 
Mr. J. Pinlay 
Mr. J. Ronald 

Mr. A. M. Pattison 
Messrs. Mitchell 

and Whytlaw. 
Messrs. McFarlane 

& Co. 
Institute of Civil 

Engineers. 

Philosophical So- 
ciety. 



Would appoint a special court 
and judge, with jury of ex- 
perts for Patent and copyright 
cases. 



Would have trial by judge with 

assessors, without jury. 
Would appoint special court - 
Considers a change desirable - 
Would appoint a special court, 
with assessors and jury. Have 
summary proceedings against 
infringements before local 
courts. 
Would appoint a judge of Patent 
cases with assessors, chosen 
by him, and jury at the option 
of the parties. 
Refers to answer to Question 6. 



Would make no change 
Would appoint a special court 
Would try all cases before a 

jury of experts. 
Would try aU cases before a 

jury of experts, in the country. 

Would appoint special court 

and judge, aided by a jury of 

three to five experts. 
Would have trial in local courts 

with jury of experts, with 

appeal to special court with 

jury of twelve experts. 
Woiild have a special tribunal 

for trial of all patent matters. 
Would prefer trial before 

special court with jury of 

experts. 
Yes ; by trial at assizes before 

jury of experts, with appeal 

to special Patent Court. 

Would appoint one or more 
special judges, aided by asses- 
sors. 
Agree with preceding answer - 
Would have trial in the ordi- 
nary courts with jury of 
experts. 



See answer to Question 2 

Would appoint a special tri- 
bunal. 

Refers to his remarks 

There should be a trial before a 
special court and judge, with 
appeal to the Privy Council. 
Jury to be at the option of 
either, or by consent of both 
parties. In the first case to 
be a jury of experts, in the 
second an ordinary jury. 

Yes, by institution of a special 
court, with three Patent judges, 
assisted by board of examiners. 



Yes - - - 

Retain present jurisdiction. 
Only question of infringe- 
ment should be tried, subject 
to right of defendant to stay 
proceedings pending an appli- 
cation by him for cancellation. 

Cannot answer . . _ 

Trial by special jury of experts. 

Yes. 

Yes. 

Trials should be simple and 
cheap. 

Trial by experts. 

System bad, but cannot pro- 
pose amendment. 

Would have a special court. 

Would have a cheaper system. 

Juries should be acquainted 

with science. 
Juries should be composed of 

scientific and practicd men. 



Page. 
186. 



183. 

184. 
184. 
215. 



218. 



191. 



184. 
185. 



191. 
182. 

183. 
182. 

212. 



180. 



192. 



187. 
195. 



210. 



196. 
197. 



202. 



205. 
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8. Should the granting of Licences in your opinion be 
made compulsory, and can you suggest any prac- 
ticable method by which this should be done ? 



r Mr. H. Reeve. 
-< Mr. L. Edmunds. 
[Mr. B. Woodcroft. 

{Mr. W. Carpmael. 
Mr. W. Spence - 
Mr. A. V. Newton 

Mr. W. R. Grove 

Mr. M. E. Smith 

Mr. T. Wetster - 

Mr. J. S. Russell 

Mr. J. Piatt 

Sir W. Armstrong 



Mr. R. Roterts 
Mr. M. Cujrtis - 

Sir F. Crossley 
Mr. R. A. McFie 



Lord Chelmsford 
Sir R. Pahner 



Sir J. Romilly 
Mr. H. Blair - 
Mr. M. Henry 

Chamber of Com- 
merce : — 
Leeds - 
Huddersfield - 



Nottingham 
Birmingham 

Mr. G. Jabet 
Bristol. 
Bradford : — • 

Mr. J. Lister. 

Mr. J. Holden 



Mr,, W. Ecroyd. 
Mr. G. H. Leather 
Manchester : — 
Mr. J. Fletcher - 
Mr. E. Leigh 
Mr. P. J. Linsey- 



Mr. B. J. Hughes 
Patent Law Re- 
form Association 
Halifax : — 
Mr. E. Ackroyd - 



Messrs. Crossley 
Mr. W. Tasker - 

Liverpool : — 
Messrs. McFie 

Mr. J. Spence - 
Mr. J. Farrie 

Mr. John Potter 
Inventors' Institute 
Mr. E. A. Cowper 

Chamber of Com- 
merce : — 
Wolverhampton 
Belfast 



Oral Evidence. 



Expedient if possible 

Yes. Terms to be settled by 

the court. 
Can suggest no practical mode 

of assessment. 
Can suggest' no satisfectory 

scheme. 
Would be desirable. Is now 

done to some extent by the 

Privy Council. 
Yes. Royalty to be assessed 

by special courts. 

No. Objects to arbitration and 
to grant of Patent on con- 
ditions. 

Yes ; assessment by special 
tribunal in the first instance, 
with power to amend from 
time to time. 

No. 

Cannot suggest any practicable 
scheme. 

No - - - 

Yes. Assessment after the 
expiration of three years. 

Written Answers. 



No 

Yes. Might be a condition on 
granting Patent. Should be 
a penalty on wilful non-user. 

Not advisable or practicable 

No 

Would require Patent to be 
worked within a given time. 



In certain cases 

Where Patent not worked 
within three years, royalties 
should be settled by arbitra- 
tion. 

No 

No - . . . 

JNo - - . . 



Would make the working a 
Patent within three years 
compulsory except upon 
cause shown. 

Yes. 

Yes - 

Cannot be done 

Should only be so in the case 
of obstructive patents, on 
terms to be settled by special 
court. 

Agrees with last answer 

No 



Would repeal a Patent if not 
worked within two years, or 
make licence compulsory. 

No; but Patent where not 
worked should be repealed. 

Yes ; or arbitration by the 

court. 
No compulsion is necessary 
In favour of compulsion. Sees 

difficulty in fixing royalties. 
Yes , - . 
No - - - 
No 



Patentees should grant licences 
It would be inconvenient in most 

cases. 



Question. 



678-700. 
1890-1899. 

Note, p. 22. 

1314-1318. 

2057, 2067, 
& 2068. 

724, 749, & 
750, 782- 
788. 

913-926. 

1182-1219. 



1421-1423. 
1538. 



1589-1602. 
1964-1974. 



Page. 

180. 
180. 



178. 
213. 
186. 



184. 
184. 



184. 
215. 
218. 



185. 



191. 
182. 
183. 



182. 
212. 



188. 
189. 

190. 
192. 



187. 
196. 
210. 



196. 
199. 



Glasgow: — 
Mr. Rankine 

Mr. Hunt 



Messrs. Richardson 



Mr. Henry - 
Mr. Finlay - 
Mr. Ronald - 
Mr. Pattison 



Mr. Brown - 
Messrs. Wingate - 
Messrs. Mitchell & 

Whytlaw. 
Messrs. Macfarlane 
Institute of Civil 
Engineers of 
Scotland. 
Philosophical So- 
ciety. 



Yes; upon applicant giving secu- 
rity for payment of the licence. 

Compulsory licenses are most 
desirable. Proposes a system 
of Patent income-tax on which 
value of license should be as- 



Yes. If parties cannot agree as 
to terms, there should be re- 
course to arbitration. 

Yes. 

Wo. 

No. 

Yes, if Patents are to be granted 
only for inventions new in 
principle. Would have tribu- 
nals that grant Patents to fix 
the amount. 

Not necessary under the present 
law. 

Not able to answer. 

Yes. 

No. 

No. 

Yes. Nothing definite proposed. 



Desirable, if it can be done 



Page. 
202. 



203. 



205. 



9. Do you think it expedient that Patents should be 
granted to importers of foreign inventions ? 



[Mr. 
i Mr. 
[Mr. 

Mr. 

Mr. 

Mr. 

Mr. 

Mr. 

Mr. 

Mr. 

Mr. 



H. Reeve. 
L. Edmunds. 
B. Woodcroft. 
W. Carpmael. 
W. Spence - 
A. V. Newton 
W. R. Grove 
M. E. Smith. 
T. Webster. 
J. S. Russell 
J. Piatt 



Sir W. Armstrong 
Mr. R. Roberts. 
Mr. M. Curtis - 
Sir F. Crossley 
Mr. R. A. McFie. 



Lord Chelmsford - 
Sir R. Pahner 
Sir J. Romilly 
Mr. H. Blair 
Mr. M. Henry 

Chamber of Com- 
merce : — 
Leeds - - . 
Huddersfield - 
Nottingham 
Birmingham - 

Mr. G. Jabet 

Bristol. 

Bradford : — 
Mr. J. Lister. 
Mr. J. Holden - 
Mr. W. Ecroyd. 
Mr. G.H. Leather 

Manchester : 

Mr. J. Fletcher - 
Mr. G. Leigh - 
Mr. P. J. Linsey. 
Mr. E. J. Hughes 
Patent Law Re- 
form Association 

Halifax :— 
Mr. E. Aolcroyd - 

Messrs. Crossley - 
Mr. W. Tasker - 

Liverpool : 

Messrs. McPie - 
Mr. J. Spence - 
Mr. J. FaiTie 

Inventors' Institute - 

Mr. E. A,Cowper - 



Oral Evidence. 



Yes 
Yes 
Not to mere importers. 

No 

No, only to original inventors 

No 

No 
Doubtful 



Written Answers. 



Yes 
No 
Yes 

Yes 

Yes 



No 
No 
Yes 



Yes, if article be made in 

England. 
Yes - 



No 

No. 

No 
No 

Yes, as now. 
No 



Only with sanction ofaforeiffn 

patentee. 
Yes - 
Yes. 

Yes, as now - 
No. 

Not if published first abroad 
Yes. Saving rights of foreign 
inventor. , 

Not to a mere importer - 



Question. 



701-704. 
1900-1904. 
Note, p. 22. 



809-818. 
928 & 929, 
931-941. 
1220-1228. 

1539 & 1540. 
1613-1630. 



Page. 

180. 
180. 
179. 
214. 
186. 



184. 
184. 
184. 
215. 

219. 



185. 



191. 

182. 



212. 

188. 
189. 

190. 

190. 
210. 
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Chamber of Com- 




Page. 


■mercer 






Wolverhampton 


No 


196. 


Belfast 


No 


198. 


Glasgow: — 






Mr. Rankine 


No 


203. 


Messrs. Richardson 


For a short period only. 


— 


Mr. Henry - 


No. 


— 


Mr. J. Mnlay - 


Yes ; but not to exclude the 
foreign patentee. 


— 


Mr. Ronald : 


Yes; if foreigners do the same 
to us. 


— 


Mr. Pattison 


No. 


— 


Messrs.Wingate & 


No. 


— 


Co. 






Messrs. Mitchell & 


Yes. 


— 


Whytla-w. 






Messrs. Macfarlane 


No. 


— 


Mr. Hunt - 


Only by foreign inventor or his 
assignee. 


— 


Mr. Brown - 


No. - 





Institution of Civil 


No. 





Engineers of 






Scotland. 






Philosophical So- 


Only to foreign inventor or his 


205. 


ciety. 


assignees. 





10. Do you think it expedient that Patents should be 
granted to foreigners residing abroad, or to 
their nominees ? 





'Mr. H. Reeve. 


Oral Evidence. 


Question. 




Mr. L. Edmunds. 








Mr. B. Woodcroft. 








'Mr. W. Carpmael. 








Mr. W. Spence. 
^ Mr. A. V. Newton 








"Mr. W. R. Grove 


Yes ; to inventors, in prefer- 
ence to their agents. 


Note,pp.65,66. 




Mr. M E. Smith. 
Mr. T. Webster. 








'Mr. J. S. Russell 


Yes ... 


821. 




Mr. J. Piatt 


To the inventor or his agents - 


931, 941, & 
942. 




Sir W.Armstrong 


Convenient upon reciprocal 
terms. 


1229-1232. 


■ 


Mr. R. Roberts. 








Mr. M. Curtis - 


To inventors or their agents - 


1539 & 1540. 




Sir F. Crossley - 


To inventors or their agents, on 
proof of Patent. 


1613-1630. 




Mr. R. A. McFie. 








Written Answers. 


rage. 


Lord Chelmsford - 


Rather to nominees 


180. 


Sir R. Palmer 


To either, where Patent is taken 
out in their own country, and 
for the same term. 


180. 


Sir J. Eomilly 


To either 


179. 


Mr. H. Blair 


Yes 


214. 


Mr. M. Henry 


Yes 


186. 


Chamber] of Com- 






merce : — 






Leeds 


No • - - . 


184. 


Hudder.sfield 


System should be regulated by 
international agreement. 


184. 


Nottingham 


Only where invention is worked 

here. 
See answer to Question 9 


184. 


Birmingham 


215. 


Mr. G. Jabet 


To inventors only 


219. 


Bristol. 






Bradford :— 






Mr. J. Lister. 






Mr. J. Holden - 


To either 


185. 


Mr. W. Ecroyd. 






Mr. G. H. Leather 


Yes. 





Manchester : — 






Mr. J. Fletcher - 


To inventors only - 


191. 


Mr. E. Leigh 


Yes ; but not to agents 


182. 


Mr. P. J. Linsey. 






Mr. E. J. Hughes 


Yes, as now - 


182. 


Patent Law Re- 


Yes - - - - 


2)2. 


form Association 






Halifax :— 






Mr. E. Ackroyd - 


To either 


188. 


Messrs. Crossley - 


To either .... 


189. 


Mr. W. Tasker - 


To either. 


— 


Liverpool : — 






Messrs. McFie - 


Yes ; licences to be granted by 
agent here. 


190. 


Mr. J. Spence - 


No - - - 


192. 


Mr. J. Farrie 


See preceding answer. 





Inventors' Institute - 


No objection to existing practice 


196. 


M 


[r. E. A.Cowper - 


Only to authorized agents 


210. 



Chamber of Com- 




Pagj. 


merce : — ■ 






Belfast 


Yes; application to be Tfitl^i"! 
given time from date of foreign 
Patent, and Patent to cease 
with the same. 


198. 


Glasgow : — 


1 




Mr. Rankine 


Yes - - 


203. 


Mr. Hunt - 


Yes ; with preference to inventor 
or his assignee for the first one 
or two years from the date of 
the foreign Patent. 




Messrs. Richardson 


Yes ; if a radical reform is in- 
troduced on other points. 


— 


Mr. Henry - 


No. 


— 


Mr. Finlay - 


Yes ; if they are worked and 
made generally available. 


■ — 


Mj. Ronald- 


Yes ; if foreigners do the same 
to us. 


— 


Mr. A.M. Pattison 


Yes. 





Mr. W. Brown - 


No. 





Wingate & Co. - 


No. 





Mitchell & Whyt- 

law. 
W.McFarlane&Co 


Yes 


204. 


Yes. 




Institute of Civil 


Yes. 





Engineers. 






Philosophical So- 


Only to foreign inventor or his 


205. 


ciety. 


assignees. 

• 





11. Is it expedient to make any, and if so, what 
alterations in the law relating to prolongations 
and confirmations ? 





Oral Evidence. 


Question. 




'Mr. H. Reeve - 


Can suggest no alteration as to 
confirmations. Prolongations 
to be applied for before a 
special tribunal. 


1749-1804. 




Mr. L. Edmunds - 

Mr. B. Woodcroft. 
'Mr. W. Carpmael. 


Prolongations should be granted 
by the Lord Chancellor or 
Lords Justices. 


580, p. 16. 




Mr. W. Spence. 








Mr. A. V. Newton 


Present law to be worked by 


1905-1918, 




special tribunal. 






' Mr. W. B. Grove. 






' 


Mr. M. E. Smith. 
Mr. T. Webster. 








'Mr. J. S. RusseU- 


Applications for prolongation 
should be made to special 
court at the end of three and 
seven years. 


822, 823. 


i Mr. J. Piatt 


Would grant prolongations on 


947-949. 


^ 


Sir W.Armstrong. 
Mr. R. Roberts. 


conditions. 






Mr. M. Curtis - 


Satisfied with present system - 


1540. 




Sir F. CroBslev. 








Mr. R. A. McFie. 








Written Answers. 


Page. 


Lord Chelmsford 


No change 


180. 


Sir R. Palmer 


No change 


181. 


Sir J. Eomilly 


No change, unless on appoint- 
ment of a special court. 


179. 


Mr. H. Blair - 


No change 


214. 


Mr. M. Henry 


No change, except in jurisdic- 
tion. 


186. 


Chamber of Com- 






merce ; — 






Leeds - 


No change f - 


184. 


Huddersfield 


No change, except in jurisdic- 
tion. 


184. 


Nottingham - 


No change 


184. 


Birmingham 


No change - - - . 


215. 


Mr. G. Jabet 


No change, except in jurisdic- 
tion. 


219. 


Bristol. 






Bradford : — 






Mr. J. Lister. 






Mr. J. Holder - 


Would increase the facilities - 


185. 


Mr. W. Ecroyd. 






Mr. G. H. Leather 


Objects to prolongations. 





Manchester : — 






Mr. J. Fletcher - 


No change - ... 


191. 


Mr. E. Leigh 


No change 


182. 


Mr. P. J. Linsey. 






Mr. E. .T. Hughes 


No change, except in jurisdic- 
tion. 


182. 


Patent Law Re- 


- . - - 


212. 




from Association 
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ANALYSIS OF DEAL AND WRITTEN EVIDENCE. 



'Halifax :— 




Page. 


Mr. E. Ackroyd - 


No change, except in jurisdic- 
tion. 


188. 


Messrs. Crossley - 


No 


189. 


Mr. W. Tasker - 


No. 


— 


Liverpool : — 






Messrs. McEie - 


English Patent should expire 
with foreign Patent in all 
cases. 


190. 


Mr. J. Spence - 


Can suggest no alteration 


192. 


Mr. J. I'arrie 


Can suggest no alteration. 


— 


Inventors' Institute - 


Prolongations and confirmations 
should be more freely granted. 


196. 


Mr. E. A. Cowper - 


Patents to be for 2 1 years, with- 


210. 


Chamber of Com- 


out further prolongation. 




merce : — 






Belfast 


Jurisdiction to be given to Spe- 
cial Judge with appeal to Privy 
Council. 


198. 


Glasgow : — 






Mr. J. M. Eankine 


Not prepared to answer - 


204. 


Mr. E. Hunt 


No change required. 


— 


J. Richardson & Co 


Tei-m to be limited to that in 
foreign countries. 


— 


Mr. E. Henry 


Cannot say. 


— 


Mr. J. Finlay 


Thinks 14 years long enough, 
but would not make a change. 


■ — ' 


Mr. J. Ronald 


No prolongation. 


— 


Mr.A.M.Pattison 


Thinks not. 


— . 


W.Morarlane&Co 


No suggestion. 


— 


Mr. W. Brown - 


No remarks to make. 





Institute of Civil 


No change as to protongations, 


— 


Engineers. 


unless term is enlarged to 17 
or 21 years. Abolish con- 
firmation. 




Philosophical So- 


Cost should be diminished 


205. 


ciety. 







12. Is it expedient to malce any, and if so, what 
alteration in the law respecting disclaimers 
and memoi-anda of alterations ? 



Mr. H. Reeve. 
Mr. L. Edmunds. 
Mr. B. Woodcroft 
Mr. W. Carpmael. 
Mr. "W. Spence. 
Mr. A. V. Newton 

Mr. W. E. Grove. 
Mr. M. E. Smith. 
Mr. T. Webster. 
Mr. J. S. Eussell. 
Mr. J. Piatt. 
Sir W. Armstrong. 
Mr. R. Roberts. 
Mr. M. Curtis - 

Sir E. Crossley - 



Mr. E. A. McEie. 



Lord Chelmsford - 
Sir E. Palmer 
Sir John Eomilly - 
Mr. H. Blair 
Mr. M. Henry 



Oral Evidence. 



No 



"Would allow verbal alteration 
in claim. 



Would give greater facilities to 
patentees. 

Would use greater strictness 
towards patentees. Infringe- 
ment before disclaimer should 
give cause of action in respect 
of part not disclaimed. 

Writien Answers. 

Objects in toto to either 
Would make no change - 
Would make no change - 
Can make no suggestion 
Would increase the facilities to 
patentees. 



159-162. 



1919-1933. 



1527-1535. 
1631-1658. 



Page. 

180. 
181. 
179. 
;?15. 
186. 



Chamber of Com- 
merce : — 
Leeds - 

Huddersfield - 
Nottingham - 



Birmingham 
Mr. G. Jabet. 

Bristol. 

Bradford : — 
Mr. J. Lister. 
Mr. J. Holden - 
Mr. W. Eckroyd. 
Mr. G. H. Leather 

Manchester : — 
Mr. J. Fletcher - 

Mr. E. Leigh 
Mr. P. J. Linsey. 
Mr. E. J. Hughes 
Patent Law Ee- 
form Association 
Halifax : — 

Mr. E. Ackroyd - 



Messrs. Crossley - 
Mr. W. Tasker • 

Liverpool : — 

Messrs. McFie ■ 
Mr. J. Spence 
Mr. J. Earrie 

Inventors' Institute ■ 



Mr. E. A. Cowper - 



Chamber of Com- 
merce : — ■ 

Belfast 

Glasgow; — 
Mr. Eankine 
Mr. Hunt 



Mr. Einlay - 

Mr. E. Henry 
Mr. Ronald 



Mr. Pattison 
Mr. Brown - 
Messrs. Mitchell 
& Whytlaw. 



Messrs.Macfarlane 

Institute of En- 
gineers of Scot- 
land. 

Philosophical So- 
ciety. 



Would give right to disclaim 
provisional specification within 
six months. 
See answer to Question 1 1 
Would give every facility to 
disclaimers. 

Would make no change - 



Would allow additions 

Objects to disclaimers. 

Disclaimer of an essential part 

not to be allowed. 
No change 

No change - - - 

Yes ; disclaimer to be dated 

with original Specification. 

Actions should lie after dis- 
claimer for parts not dis- 
claimed. 

No change. 

Would allow disclaimer of 
matter not new. 



Not under the present system - 

No suggestion to make. 

Would have greater consistency 
of practice in allowing dis- 
claimers. Memorandum of ad- 
dition to be allowed at a small 
cost. 

Disclaimers are admitted too 
easily. 



Give jurisdiction to Special 
Judge. 

Not prepajred to answer 

Disclaimers should bo allowed 
without the pi-esent trouble 
and expense. Allow Patents 
of improvement. 

Disclaimers in certain cases are 
useful. 

Does not know. 

Would let Patent stand or fall 
according to the first Specifi- 
cation. 

No. Abolish Patent laws. 

No opinion. 

No opinion on this or preceding 
Question. There should be an 
appeal to the Lord Chancellor 
or IMvy Council. 

Think Patent rights should not 
be less than 21 years. 

The expenses connected with 
disclaimers should be reduced. 

Would reduce the cost. 



Page. 
184. 



184. 

184. 



215. 



185. 



191. 
182. 



182. 
212. 



188. 



189. 



192. 
196. 



210. 



198. 
204. 



205. 



MINUTES OF THE EVIDENCE 



TAKEN BEFORE 



THE COMMISSIONERS 

APPOINTED TO INQUIKE INTO 

THE WORKING OF THE LAW RELATING TO 
LETTERS PATENT FOR INVENTIONS. 



Thursday, 20th Novemher 1862. 



PRESENT : 



The Eight Hon. Lord Stanley, M.P. 
The Right Hon. Sir William Erle. 
Vice-Chancellor Sir W. Page Wood. 



W. E. Grove, Esq., Q.C. 

W. M. HiNDMARCH, Esq., Q.C. 

William Fairbairn, Esq. 



The Eight Hon. LOED STANLEY in the Chair. 
Bennet Woodcropt, Esq., F.R.S., examined. 



1. (^Chairman.) You are, I believe, in charge of 
the Patent Office ? — I am. Superintendent of Speci- 
fications. 

2. For how many years have you held that post ? 
— Since the new law came into operation in the year 
1852. 

3. Was the office itself created at that time ? — It 
was created by the Act of 1852, the Patent Law 
Amendment Act. 

4. Up to that time, had there been no place of 
deposit for Specifications ? — There had been three 
distinct places of deposit for Specifications in Chan- 
cery, namely, the Eolls Chapel Office, the Enrolment 
Office, and the Petty Bag Office. 

5. After the Act of 1852, were those three offices 
brought into one ? — The Specifications were not 
removed, but the business of those three offices was 
conducted in the new office. 

6. {Mr. Fairbairn.) Were they amalgamated ? — ■ 
No, the Specifications which were, and still are, in 
those offices, were subsequently printed, and the 
printed copies were brought into the Great Seal 
Patent Office, under the Act of 1852. 

7. {Mr. Hindmarch.) Up to that time they had 
been enrolled? — Yes. 

8. After that time they ceased to be enrolled, but 
the Specifications themselves were deposited ? — The 
Specifications were filed. 

9. {Chairman.) Will you state to us the nature of 
the duties which you have to discharge ? — My prin- 
cipal duty is, when required, to advise the Law 
Officers in cases of reference of Provisional Specifi- 
cations, and in cases of opposition to the grants of 
Letters Patent ; also to advise the Lord Chancellor 
in cases of opposition to the sealing of Letters Patent 
which his Lordship may refer to me. I am Superin- 
tendent of the Specification Department, in which an 
extensive correspondence is carried on, and the whole 
of the Commissioners of Patents' publications are 
prepared and published ; and in which Department 
there is also a large public free library. I am like- 
wise Superintendent of the Patent Museum at South 
Kensington, which is daily open free, and includes a 
large collection of machines and models, a gallery of 
portraits of inventors, and a complete set of the Com- 
missioners of Patents' publications. 

10. That publication was commenced shortly after 
the commencement of the Act, was it not, and has 
continued down to the present time ? — Yes, the Com- 
missioners print a variety of documents, besides the 
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Specifications and indices. They print a journal 
twice a week, showing the Patents which have been 
granted all over the world, as well as in England. 

11. {Mr. Fairbairn.) When did that commence? 
— I suggested to the Commissioners of Patents in 
1853 that a circular relating to Patents should be 
published on the same days as the London Gazette, 
to furnish inventors, at considerably less cost, not 
only with all the notices respecting Patents published 
in the Gazette, but also with other valuable informa- 
tion. The permission of the Commissioners having 
been obtained, the first number of the Journal was 
published accordingly on the 7th of January 1854. 

12. Have the indices been published up to the 
present time ? — The indices have been published up 
to the present time. 

13. You still continue to prepare for publication 
these indices, do you not ? — We continue them year 
by year ; in fact we have them brought up in manu- 
script to the day — any one coming to the office can 
see what has taken place. If you know the subject- 
matter, or the date, or the name of the Patentee, you 
can learn anything up to the latest period. 

14. {Chairman.) Is it not a fact, that any one 
coming into your office, and making an inquiry in the 
proper quarter, can ascertain what is the nature of 
every Patent which has been taken out since Patents 
were granted in this country ? — Yes, in a few 
minutes. 

15. {Mr. Hindmarch.) The fact is, I believe, that 
you have a general index of all the Patents granted 
under the old law up to October 1852, and since that 
time, annual indices of every Patent granted under 
the new law ? — We have, and in addition to that we 
keep manuscript copies up to the very hour. If a 
Patent was granted yesterday, we shall have it in- 
dexed in three difierent ways to-day. 

16. {Mr. Grove.) Do you consolidate your indices 
at any time ? — At the end of the year. 

17. {Vice-Chancellor Wood.) Does the annual 
index go to the general index ? — It is bound not with 
it, but separate. 

18. {Mr. Grove.) The annual index might be 
bound up with the general index, but you would have 
to look in two places for a given subject, namely, in 
the general index of all the past Patents, and in the 
annual index. At any period do you consolidate 
the annual indices with the general index, so that in 
one volume you get the information required ? — The 
volume would be too large. 



B. Woodcraft, 
Esq.,F.R.S. 
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B.Woodcrqfi, 19. I mean one work ? — It is one work. 
Esq., F.R.S. 20. (Mr. Fairbairn.) Any person -wishing to take 
„ „ „ out a Patent, can by referring to those indices see 
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' ' whether he has been anticipated in the particular 
invention or not ? — Yes ; from the subject-matter 
index he can find out anything. 

21. (Vice- Chancellor Wood.) The subject-matter 
index is regularly posted up ? — Yes, up to the day ; 
every morning you see what was finished on the 
previous day. 

22. (Chairman.) And in addition to that you are 
in course of making detailed indices of every Patent 
taken out ? — In addition to that we have abstracts 
of certain classes ; for instance, of all the weaving 
machines we print a short abstract, having regard to 
the fuU Specification. I may here remark that after 
the preparation of the Appendix to the Specifica- 
tions of reaping machines, the idea suggested itself 
to me that the publication of abstracts or abridgments 
of Specifications, in classes and chronologically ar- 
ranged, would be of very great importance to in- 
ventors. On the 5th December 1856 the consent of 
the Commissioners of Patents was obtained for the 
preparation and publication of such abridgments ; 
and the work has been proceeded with to the present 
time. 

23. (Mr. Hindmarch.) Is there any fee now pay- 
able by persons coming to make inquiry ? — No. 

24. There used to be, I believe, a shilling by the 
old law ? — In two oflaces it was a shilling, and in one 
office, namely, the Petty Bag Office, it was 3s. 6d. 

25. (Chairman.) At present any person coming 
within reasonable hours may make his inquiry ab- 
solutely without charge ; is that so ?■ — -Yes, we have 
a library pretty well filled, and persons have no need 
of any introduction ; it is perfectly free. Knowing 
how much a library of works relating to Patents 
and other scientific publications was needed for 
reference by inventors, I commenced this library 
with my own collection of books. It was opened, 
with the sanction of the Commissioners of Patents, 
on the 5th March 1855. 

26. (Mr. Fairbairn.) Is there any person there to 
direct an applicant to any particular book ? — There 
is Mr. Atkinson, the principal librarian, together 
with two sub-librarians, and several assistant clerks. 

27. (Chairman.) Have you any means of ascer- 
taining what is the number of Patents which have 

been taken out since the passing of the new law ? 

About 3,000 a year. 

28. Is that number increasing or diminishing ? — 
The number keeps about the same ; I do not think that 
there is either increase or diminution. 

29. (Vice- Chancellor Wood.) Do you recollect 
what the numbers were in the last two or three years 
before the alteration of the law ? — There was a 
yearly increase from the first granting of Patents 
to the last year. From 1800 to about 1850 I should 
think that the increase would be several hundred 
Patents a year. 

30. What would be the largest number in any one 
year anterior to the passing of that Act ? — About 500 
to 600 a year. 

31. (Chairman.) Then the eflFect of the new law 
which materially reduced the cost of taking out 
Patents, has been greatly to increase the number of 
Patents ? — Greatly to increase the number at first 
but they do not increase yearly as formerly. The 
publication keeps them down to a large extent. I 
attribute it to the publication ; persons find out that 
they have been anticipated. 

32. (Mr. Fairbairn.) I suppose that the average has 

been very nearly the same for some years past ? >As 

nearly as can be. I think that one day last year and 
one day this year the number was the same, to a 
single Patent. 

33. ( Chairman.) If I recollect rightly a Patent is 

now paid for at three diffiarent intervals of time ? 

It is so. 

34. There is a payment in the first instance when 
the Patent is taken out ; there is a second payment 



if it is continued beyond a certain period ?— Three 

35.' And there is a third payment at the end of 
seven years ?— Yes. , ^ , 

36. Shall you be prepared to produce figures show- 
ing us the total number of Patents taken out ; how 
many are now dropped at the end of the three years, 
and how many at the end of the seven years ?— I can 
furnish exact statements of that at a future period. 

37. But we may take it generally, that by far the, 
greater proportion of the Patents which are taken 
out are suffered to expire between the second and the 
third periods of payment ? — Yes. 

38. (Mr. Fairbairn.) Not many of them come to 

maturity ? A fev^er , number than was granted under 

the old law. 

39. (Sir W. Frle.) Positively fewer ? — Positively 
fewer ; fewer remain after the seven years. 

40. (Mr. Grove.) Then out of your 3,000 you 
would have a less number than 500, taking it roughl)', 
at the end of the seven years ? — Yes ; before the 
expiration of seven years, in fact. 

41. (Chairman.) Can you state what is the pay- 
ment made at each stage ? — 251. at the first, then 
SOL, and then lOOZ. 

42. (Mr. ffindmarch.) The lOl. is paid in two 
sums, is it not ? — Yes ; 51. on the deposit of the 
Provisional Specification. 

43. (Chairma?i.) As we understand, those pay- 
ments collectively cover the whole expenses of the 
Patent Office, and leave a considerable surplus ? — 
They leave a large surplus. 

44. Can yoTi inform us what that surplus is ? — I 
can bring the printed reports. I cannot tell from 
memory ; the report to Parliament yearly states what 
the surplus is. I should think that there is now a 
surplus of 120,000Z. altogether. 

45. A part of that surplus is appropriated, is it 
not, to the printing of the old descriptions of Patents, 
those under the old law, so as to complete the history 
of Patents up to the present time ? — Those have been 
finished for fuUy four or five years, there is nothing 
but the current work to be done. There is a surplus 
of 30,000^. or 40,000Z. yearly. 

46. (Mr. Fairbairn.) Where does that surplus sro 
to ? — To the Chancellor of the Exchequer, I conceive. 

47. (Mr. Hindmarch.) The sums are all recovered 
in the shape of stamp duties, are they not ? — ^Yes ; 
everything is paid in stamps. 

48. (Chairman.) The Patent Office publications 
are distributed, I think, to the various towns and 
foreign Governments, are they not ? — Yes • nearly 
200 out of 250 sets printed. 

49. (Mr. Hindmarch.) Those which are sent to 
foreign Governments, 1 believe, are in exchange for 
copies of foreign Patents which are sent here ? — They 
furnish what Specifications they themselves print, 
and send us a weekly list of the Patents which they 
grant. 

50. (Chairman.) Is it to your office that an inven- 
tor comes, either personally, or through an agent, to 
take out a Provisional Specification ? — An inventor 
may leave his own Provisional Specification, or may 
employ an agent. 

51. But is it to your office that he comes ?— Yes, 
it is not to my Department, but it is to another 
Department of the same office. 

52. (Mr. Hindmarch.) Of the Patent Office?— Yes. 

53. (Mr. Fairbairn) Are they not generally taken 
out through an agent ?— Yes, generally. 

_ 54. (Chairman.) And that Provisional Specifica- 
tion gives the inventor protection for a period of 
SIX months, does it not ?— Yes, 

55_. At the expiration of that period, if no further 
step is taken, his protection ceases ?— Yes, if ho does 
not file a final Specificution. 

56. Can you stale what is the mode of proceeding 
usually gone through in these cases ?— The iuvonto'i- 
usually employs a Patent jigent to take out his 
i atent, the agent usually prci.aros for him his Provi- 
sional Specification and makes his drawiuns, if unv 
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are required, and also prepares the final Specification 
for him at the termination of the six months. 

57. {Mr. Hindmarch.) The first proceeding, I 
understand, is to lodge a petition accompanied by a 
solemn declaration and a Provisional Specification ? 
—Yes. 

58. That is lodged at your office ? — It is. 

59. You then send it to the Attorney General, in 
order to see whether it has complied with the pro- 
visions of the Act of Parliament requiring a proper 
Provisional Specification ? — Yes. 

60. The next stage, if I understand rightly, is that 
you get from the Attorney General his certificate 
that the Act has been complied with ? — Yes. 

61. You then advertise in the Gazette ? — "We then 
advertise in the Gazette. 

62. Then within a definite time after that the 
party seeking to have a Patent, comes and gives a 
notice of his intention to proceed with his application ? 
—Yes. 

63. A fortnight, I think, must elapse before the 
next step can be taken, which is an application to 
have a Patent ? — Twenty-one days must elapse. 

64. And when the party comes to apply for a Pa- 
tent, it may possibly go to the Attorney General to 
consider whether a Patent ought to issue or not if 
if there be an opposition ? — Yes. It goes to the law 
officer in any case, whether it be opposed or not 

65. If he reports in favour of the grant of a Patent, 
you prepare it in your office, and it goes to the Chan- 
cellor to be sealed ? — Yes. 

66. That is a correct statement of the mode of 
procedure ? — I believe that it is quite correct. 

67. ( Vice- Chancellor Wood.) Are fees paid at 
those different stages ; does the party pay a fee 
when he lodges his petition and his Provisional 
Specification ? — There is a fee paid at the first stage, 
but I do not exactly know what other fees are paid. 

68. {Chairman.) I think I have heard it stated, 
that the first cost of taking out a Patent, irrespective 
of any payment which may be made to the Patent 
agent, amounts to about 25?. ; is that so or not ?— 
Yes, I think that that is the sunl. 

69. Not including any payment which may be 
made to the agent ? — Not including any payment 
which may be made to the agent. 

70. {Sir W. Erie.) Is there a payment to the Law 
Officers of the Grown, the Attorney or Solicitor 
General ? — Yes, on each Patent. 

71. At the stage when the application which you 
have described is made ? — Yes. 

72. {Mr. Hindmarch.) If I understood rightly 
there are two offices, namely, the Patent Office and 
the Office of the Commissioners ? — There are two 
divisions of the Commissioners' office, the Patent 
division and the Specification division. 

73. {Chairman.) You have stated that you think 
that the number of Patents taken out has been 
reduced by persons studying the earlier Specifica- 
tions, and finding that they have been anticipated ? 
— I think that, to a large extent, that has been the 
case. 

74. {Mr. Grove.) What was the immediate in- 
crease upon the passing of the Act. You say that 
now the number of Patents is about 3,000 a-year, 
and that it keeps pretty nearly uniform. I suppose 
that, in the first year after the passing of the Act, 
there were not so many Patents as that, and that the 
number rose to 3,000 ? — In the first year there were 
more than there are at present. Inventors postponed 
their applications for a year in order to have Patents 
at a cheap price. 

75. I dare say that you can give us a tabular 
statement of the number of Patents from the year 
1852 annually ? — Yes ; I can do that, and showing 
how many fall off and at what stages they fall ofi". 

76. ( Chairman.) On the whole, then, you do not 
considei' that the number of Patents is increasing at 
present ; you think that it has reached a number 
which it does not seem likely to exceed ? — I do not 
know to what it is attributabl-e, but this year there 
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77. {Vice- Chancellor Wood.) The Exhibition ' 
may have stimulated them a little ? — It may ; there 

has been no gradual increase from the first. 

78. {Mr. Fairbairn.) There has been no consi- 
derable increase of bona fide Patents compared with 
the old law ? — No. 

79. ( Chairman.) Probably you have no data upon 
which you could come to any conclusion whether a 
further reduction of the expense of Patents would 
tend to increase the number of them ? — I think that 
it would increase the number of them. 

80. Then you think that, moderate as the first 
charges now are, there are still a considerable number 
of persons who would take out Patents, but who are 
prevented by those charges ? — I think that there are. 

81. {Vice- Chancellor Wood.) You do not keep a 
distinct entry, I suppose, of whether the inventions 
are the parties' own discovery, or whether they are 
imported from abroad ; there is no index, I suppose, 
distinctly showing that ? — Yes ; we have such an 
index ; under the new law we can see how many 
came from abroad. I have a table made out from 
the first of how many have come from America, how 
many from France, and how many from every other 
country ; I have it tabulated very accurately ; and 
also how many from every county, and how many 
from each town. 

82. {Mr. Fairbairn.) Have you formed any opinion 
with reference to the working of the present law as 
compared with the old law as regards Patents ? — No. 

83. {Sir W. Erie.) You say that more Patents 
would probably be taken out if the charges were less. 
Have you any reason to think that any Patent, which 
is of interest and value to the public, fails from the 
inventor not being able to pay the fees ? — I cannot 
answer that question. Wherever Patents are the 
cheapest, they are the most numerous, such as in 
America. 

84. ( Chairman.) As I understand, the forms which 
are necessary to be gone through in order to take out 
a Patent, are not within your department ? — The 
Patents are not taken out in my department. 

85. {Vice- Chancellor Wood.) Are there a great 
many Disclaimers ? — Not a very large number con- 
sidering the large number of Patents taken out. I 
can furnish the exact number of Disclaimers. 

86. {Mr. Fairbairn.) I think you stated that a 
great many of the Patents went to the second pay- 
ment ? — Yes. 

87. And that after that they were dropped ? — Yes ; 
there is a falling off at every stage. 

88. {Mr. Grove.) Do you know anything as to the 
number of Caveats ? — There is not a large number 
of oppositions. 

89. {Mr. Fairbairn.) Do you think that any in- 
vestigation of the claims of an inventor is necessary. 
In your opinion would it diminish or increase the 
number of Patents, provided that invention was 
carefully investigated and considered by a proper 
tribunal ? — I think that it would diminish them. 

90. Do you think that that course would b6 ad- 
vantageous. It would do away with a great number 
of frivolous and useless Patents ? — Yes, but it would 
be a very difficult machine to work. The Americans 
pay about 23,000Z. a year for preliminary examina- 
tion, and they are very much dissatisfied with it. 

91. {Chairman.) They have a regular tribunal of 
inquiry, have they not, into every Patent before a 
Patent is granted ? — Yes, it costs them much more 
than our printing and publishing, and circulating the 
information, costs. 

92. Are you sufficiently acquainted -with the work- 
ing of their system to say by whom the inquiry is 
conducted, whether by scientific men or by judges ? 
— By scientific men. 

93. {Mr. Fairbairn.) Is their decision final with 
regard to it ? — Their decision is final. 

94. {Chairman.) Do they decide only whether the 
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invention i3 or is not new, or do they also decide the 
question whether it is of sufficient value to deserve a 
Patent ?-They decide both as to whether it is new 
and as to whether it is of sufficient value. 

95 (Mr. mndmarch.) Have you in your office any 
copies of thfvarious Foreign Laws relating to the 
Sins of Patents ?-We have a copy of every 
Foreign Law translated and printed in our Journal 

96 And also of the laws which are enforced loi 
that purpose in our several Colonies ?-We havea 
printed copy of each Law which has been passed in 

the Colonies. ^ i . t, „ 

97 I think that several of our Colonies have 
adopted laws peculiar to themselves for that purpose? 
_I should think that one half of them have done so. 

98. You have spoken of a library. I understand 
that that is free to all persons who may go to consult 
the books which are in it ?— It is free to every person. 

99. Have you considered whether it is a desirable 
thing to extend that library for the benefit of the 
public in any way ?— I think it most desirable. 

100. It is, I believe, a very small space ?— The 
building in which the books are is very small, and 
confined, and dark ; it is very unsuited for the purpose 
to which it is applied. 

101. Do those books belong to the public, or are 
a great many of them, on the contrary, your own 
private property ?■ — A large number of them were 
my own private property ; but they were bought by 
the Commissioners of Patents. 

102. Have you given your attention to the ex- 
pediency of having some building or receptacle 
set apart for the reception of models of important 
inventions ? — We have for this purpose the " Patent 
Museum" at South Kensington. I was appointed 
superintendent of this Museum in December 1856 ; 
and it was opened to the public in June 1857. At 
first the collection consisted wholly of my own models, 
which I brought to the Patent Office in 1854 ; but 
since the transfer of those models to Kensington, 
great numbers of models and machines have been 
received from other persons. The Gallery of Por- 
traits of Inventors, now included in the Patent 
Museum, was commenced by myself at the Patent 
OfBce in 1853, with my own collection of pictures. 

103. Do you think that that Museum at South 
Kensington is sufficient for all pui'poses ? — No ; it is 
most insufficient. 

104. (Mr. Fairbairn.) You -wish, to have it much 
enlarged ? — Yes. 

105. {Mr. Hindmarcli.') For instance, when a 
person obtains a Patent in America, is not he at 
liberty to deposit in the office a model of his inven- 
tion ? — He is bound to do so. 

106. Which model may be referred to from time to 
time, when a litigation arises ? — Yes. 

107. Have you given your attention to the subject, 
with a view to consider whether it Avould bo an 
expedient thing to do that in this country ? — I have 
not ; it would require a very large space indeed, and 
a great many of the inventions may be worthless. 
I would much rather that there should be a provision 
in the Act, that any patentee having a Patent granted 
to him, should, if required, seud a model, so as to get 
real steps in invention, and not colorable ones. 

108. {Chairman.) Would not those modd.-i not only 
occupy an enormous amount of space, but also after a 
certain length of time require replacing ; and as it 
would be impossible to come upon the inventors for 
the repair or replacing of models of old date, would not 

it be a continual expense falling upon the public ? 

That would be so with a large number of models, 
wooden models. I believe that in America they are 
very glad when a fire burns most of them, that it is 
a great relief. 

109. {Mr. Grove). Have you ever considered the 
matter in this point of view : taking as an illustru- 
tion, the model of an improvement in weavin"-, that 
model probably would have some reaction ''going 
through the whole machine, so that you could hardly 
give a fair idea without seeing a working model of 



the machine. If you give what are fre<l"e'**'^^.jpis 
bited in Courts of Justice, namely, diagram moaeis 
or models of a small portion of the invention, it naruiy 
presents to another person a fair idea of the inven- 
tion ?— In some cases it will give you an idea ot tlie 
whole invention, in others it will not. 

110. {Mr. Hindmarch.) Take such a thing, as a 
lace machine, which we all know is about the most 
complicated machinery used in this country, are not 
the drawings which are ordinarily deposited with the 
Specifications so very minute, that it is extremely 
difficult to see what the parts indicated mean. You, 
yourself, I believe, are well acquainted with that 
description of machinery ? — Yes, I have had Patents 
myself for looms. 

111. Have you not seen very considerable difficulty 
in making the various drawings sufficiently plain for 
all persons to understand them ? — Yes, but that is at 
the patentee's risk. 

112. But the public are interested ? — It would be 
well if the drawings sometimes were larger and 
clearer. 

113. (C/jojVOTaw.) Your objection to a compulsory 
depositing of models comes to this — that they would 
occupy an enormous space — that they would require 
to be repaired or replaced from time to time at the 
public cost, and tliat after all they might, in many 
cases, give a very imperfect idea of the things which 
they were intended to represent ? — I think so. I 
should not like to see the office clogged with a model 
of every machine which is patented. 

114. {Mr. Grove.) And it would add very con- 
siderably to the expense of Patents ? — Very con- 
siderably. 

115. {Vice- Chancellor Wood.) With reference to 
the power of requiring a model, would you give 
that power simply with the view of ascertaining the 
reality and novelty of the invention, as regards 
granting the Patent, or also, with the view of pre- 
serving evidence of it for the future, or both ? — My 
view would be to take the great steps of invention, 
such as the steps made by Lewis Paul, Arkwright, 
Crompton, and Robeats, in spinning, and by Kay and 
Cartwright in weaving. 

116. Those are great and important inventions ? — 
Yes. Then the next great and important improve- 
ment was that of a Mr. Heilmann, a Frenchman, who 
invented a machine for combing wool instead of card- 
ing it. Models of such machines are immensely 
valuable. 

117. Then you would not do it with a view to 
evidence between parties in litigation ? — They would 
answer that purpose as well. 

118. If that be intended, would it not be necessary 
to have a very careful officer, and great watchfulness 
over the models, so as to take great care against 
alterations, or tampering with the models ? — Yes ; I 
think that photography would now almost secure 
against tampering with a model. 

119. {^[>•. Hindmarch.) You think that parties 
might be required to deposit in the office for pubUc 
use enlarged drawings, which would show the sort of 
thing more clearly ? — Yes. 

120. You consider that to be important ? — I clearly 
consider it to bo important that the Specification 
should disclose the nature of the invention. 

121. (Vice-Chavcellor Wood.) You have said that 
you think it desirable that a model should be sent to 
the office if required ? — Yes. 

122. Can you suggest from your oxperionce in the 
office any other alteration or improvement in the office 
^yhich you would think desirable. I moan requiring 
the assistance of the Legislature ?~T think that if 
there was a simple mode of quashin-v i,,,d P-Uonts it 
would bo a groat improvement. I think that tli-it i'^ 
a most important thing. The system of pvoliminary 
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at an enormous expense, and tlie Chief Commissioner 
wrote me to say that it was a very inadequate system, 
and a very unfair one, that a man's Patent might be 
knocked on the head the next day. 

123. {Chairman.) You say that in France the 
system of preliminary inquiry has been tried and 
abandoned ? — Yes, that is my impression. 

124. Do you recollect for how many years it was 
worked ? — I do not know. 

12.3. Or under what circumstances ? — It would be 
with a view of sifting out good inventions from bad. 

126. It was a scientific tribunal ? — Yes. 

127. It was the same in Prussia ? — It is the same 
in Prussia. 

128. {Mr. Fairbairn.) Is it only the Americans 
who now adopt it ? — Both Prussia and Eussia also ; 
but the inventors and authorities in each country are 
much dissatisfied with it. 

129. {Chairman.) Others having tried it and given 
it up ? — Yes, the Commissioner of Patents in America 
wrote to me to say that it was a very cumbrous, 
unsatisfactory, and unfair mode — it was Mr. Justice 
Mason— he was Commissioner at that time, and I have 
his letter. 

130. {Mr. Grove.) For the preliminary investiga- 
tion in America, is it ex parte, namely upon the 
representation of the patentee alone, or is any pro- 
vision made for advertising or giving notice to the 
particular branch of trade or manufacture with which 
the Patent is concerned, so that they may in the first 
instance, so to speak, show cause against the Patent ? 
— I do not know how that is. 

131. You think that an easier mode of quashing 
Patents would be desirable ; how would you distin- 
guish between the difficulties which would apply to 
the old preliminary investigation and the ditficulties 
which would apply to a preliminary quashing ; that 
is to say, the getting rid of bad Patents by a some- 
what more summary mode ? — There are a great many 
Patents which I may caU still-born, and nobody takes 
any notice of them ; you would have a coroner's 
inquest sitting upon still-born children ; but in the 
other cases it is only where there is a mischievous 
Patent, a bad Patent, where a man forces what 
belongs to the public upon the public again ! the 
public detect it very soon, and it can be put all 
right. A scire facias is a very expensive round- 
about process. If an invention has been clearly pub- 
lished and given to the public, I think that it belongs 
to the public, if it can be shown that it has been 
published in an English book before ; I can recollect 
cases of that sort. 

132. {Chairman.) Supposing that a Patent has 
been taken out, and that for three, four, or five years 
it has been allowed to remain a dead letter, and no 
step has been taken to introduce the invention for 
which it was taken out, do you think it would be fair 
that at the end of the time the Patent should cease 
to exist on the ground that no use had been made of 
it ? — ^I think not ; many inventors cannot get their 
Patents into operation until almost the end of their 
term ; there is such a difficulty in getting the public 
to take them. 

133. {Mr. Hindmarch.) Is it not the practice in 
France that the patentee is bound to have the 
machine in use within two years or some other 
definite time after the grant of the Patent ? — Yes. 

134. Is it so in Prussia likewise ? — Yes. 

135. And in Belgium ? — Yes ; it must be in public 
use. 

136. The patentee must have one of the machines 
at work in the country before the end of two years ? 
— Yes. That is a very unfair law. If an English- 
man takes out a Patent in one of those countries for 
a steam-engine, he must carry a steam-engine over 
and have it at work. 

137. {3Ir. Fairbairn.) Are there not a great num- 
ber of inventions which require many years before 
they can be brought to perfection or to anything like 
practical utility ? — Yes, I may mention the extra- 
ordinary invention for wool combing instead of card- 
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longest to the shortest and lay them side by side 

separately. It is a very curious machine. The poor Oov^i862. 
man who invented it died deeply in debt, and he had 
been labouring, to my knowledge, for 12 years ; it 
was only during the last few years of his Patent that 
he could get it to work. 

138. {Mr. Grove.) The best patented inventions 
are frequently those which come latest into use ? — 
Yes. The poor man in the instance which I have 
named had struggled and lost a large sum of money 
by it. 

139. Has it ever occurred to your mind whether 
the law, as it at present exists, that all Patents are 
granted for an absolute fixed term, namely 14 years 
at the option of the patentee, should be continued, 
or whether there should be a tribunal, if one could be 
found fit to do so, or the Attorney and Solicitor 
General, if there were no other tribunal, to apportion 
the length of the Patent to the nature of the inven- 
tion. For instance, supposing it were a Patent for 
giving a little improvement to a solar lamp, or some- 
thing of that sort, you might give a smaller term to 
it, whereas if it were an invention, such as an im- 
provement in smelting iron, you might give a longer 
term. Have you ever turned your mind to that 
point ? — I think there is a great difficuky in that. It 
is only where it can be shown that there has been 
great labour and a loss of money or no profit that a 
prolongation is given. 

140. I am applying it to a contraction rather 
than a prolongation ? — The patentees would all be 
struggling for a long period. . 

141. I put that question with reference to the 
statement of the difference of degree in which 
reward comes. For a minor invention, which can 
be easily applied, the patentee generally gets his 
reward rapidly, say a little cover put on to a solar 
lamp ; everybody can buy it for Is. or 2s. 6d., 
and the patentee gets his reward rapidly ; whereas 
if persons are obliged to alter their factories there 
is no chance of the patentee getting his reward 
for 14 years ? — You could not well judge whether 
the invention would take at all, I think. 

142. {Chairman.) Do you not think that to 
establish a distinction of that kind would be to 
give a very large discretionary, not to say arbitrary 
power to the Executive ? — Very much so indeed. 

143. {Vice- Chancellor Wood.) What would be 
your view of the mode of improving the jurisdiction 
for quashing Patents ? What sort of course would 
you recommend ? A simple application by motion to 
one of the Courts ? — Yes, a simple application by 
motion. 

144. At whose instance ? — At the instance of 
anyone of the public. 

145. {Mr. Grove.) How would you prevent its 
becoming, in fact, a scire facias action, supposing 
the patentee shows cause, and is prepared "with a 
large purse and many scientific witnesses to meet 
that application ? — I am not a lawyer. 

146. {Vice- Chancellor Wood.) You think that the 
mode of proceeding should be cheap and easy ? — It 
should be cheap and expeditious. I know of existing 
Patents which are but old inventions, as old as the 
hills. 

147. {Chairman.) Have you any means of judging 
to what extent Patents are taken out by the inven- 
tors themselves, and to what extent the inventions 
have passed into other hands before the Patents are 
taken out ? — I think that the great majority of Pa- 
tents are taken out by the inventors themselves. I 
do not think that there is much fraud. 

148. {Mr. Grove.) You are speaking of English 
Patents, and not of imported Patents ? — Yes. 

149. {Chairman.) I was not putting the question 
with regard to fraud, but I was asking whether, 
according to your judgment, it often happens that an 
inventor sells his interest in the invention to some 
one who has more capital, and that that person takes 
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out a Patent for it ? — I think that the inventor could 
not sell his invention before he got a Patent ; that no 
one would buy it. 

150. {Sir W. Erie.) Is not it often the case, that 
he takes out the Patent in his own name and imme- 
diately sells it ? — Yes. 

151. {Ckamnan.) I gather from what you have 
stated, that you are in favour of an extended mu- 
seum and a larger office ? — Very much so. 

152. Also that you object to any collection of 
models upon a large scale, or at least think it unim- 
portant ? — I think it unimportant. Selected models 
are what is wanted in the country ; I may give an 
instance of the steam engines which we have collected 
at the Patent Museum. We have Patrick Miller's 
small engine which drove a boat successfully in the 
year 1788 ; then we have the first engine which drove 
a boat for hire in Europe — that is Bell's "Comet," in 
1812 ; then we have a model, by Trevithick, of the 
earliest English locomotive engine, and also the first 
locomotive engine which ran with wheels having 
smooth tires. Then we have Stephenson's "Rocket" 
which opened the Liverpool and Manchester Eailway, 
and which was the unfortunate cause of Mr. Hus- 
kisson's death. Then we have Newcomen and Cawley's 
engine, to which James Watt first applied his patent 
condenser and air pump. We have also the first 
engine which James Watt made to give circular motion 
by the sun and planet wheels. These are historical 
and very valuable instances. 

153. {Mr. Grove.) Have you any other engine of 
Newcomen's ? — We have only the engine which was 
at Soho. We have Bramah's first hydraulic press. 

154. All this class of models of which you have 
spoken, as a general rule, I suppose, must be col- 
lected some time after the invention, when the in- 
vention has become fixed in the history of the trade ? 
—Yes. 

\55. Therefore it would not apply at all to a con- 

The witness 



temporaneous model collection ? — No, these are 
historical models. 

156. {Chairman.) I further gather from what you 
have stated that you think that anything in the nature 
of a preliminary inquiry into Patents beyond what is 
at present instituted would be inexpedient ?— A very 
expensive, cumbrous, and unsatisfactory machinery. 

157. But that you think some simple mode is 
wanted of doing away with Patents which are of no 
value ?— Yes ; and some inventions which are of 
value, and which are patented, belong to the public, 
and not to the patentee. 

158. I suppose you have not given much con- 
sideration to the subject of the manner in which 
actions and suits instituted by patentees should be 
tried ? — I have not ; I have been unfortunately a 
patentee myself, and I have been in the Courts of 
Chancery and law, until I got very sick of it. 

159. {Fice- Chancellor Wood) Do you think that 
the system of allowing a patentee to disclaim has 
worked well or ill ? — In some cases it works well, 
and in others it allows a man to enlarge his Speci- 
fication. 

160. Then on the whole you do not object to it? — 
No. 

161. {Mr. Grove.) Is it the case in your judgment 
that at present patentees draw as it were their Speci- 
fications with a view to disclaiming, if occasion shall 
so require it? — I think that they sometimes claim 
more than is in the original Specification. I think 
that that is a fraud. 

162. The Courts would deal with that ; but what I 
was more adverting to was the question of practice, 
whether they put in a great variety of claims with 
the intention, if necessary, of electing which of their 
claims they will retain when they find out how the 
thing works ? — I do not think they do that ; I think 
they draw their Specifications at first, claiming as 
much as they can. 

withdrew. 
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Win:.iAM Carpmael, Esq., examined. 

163. {Chairman.) You are, as I need hardly ask 
pou, a Patent agent ? — I am. 

164. You have been so, I think, for a considerable 
number of years ? — 40 years. 

165. Then we may assume that you have had 
considerable experience in the working both of the 
present law, and of that which preceded it ? — I have. 

166. Can you describe to us the process through 
which an inventor goes under the present law, when 
intending to take out a Patent ? — Supposing he goes 
to an agent ; the agent's duty is, if he is well 
informed,, to advise the inventor, as far as he can, 
of the novelty and the probable working out of his 
invention, and to prepare what is called the Pro- 
visional Specification. If the inventor does not go to 
an agent, he prepares that document himself Then 
that document, whether prepared by the agent or 
by the inventor, is deposited, with a petition, with 
the Commissioners of Patents. 

167. {Mr. Hindmarch.) And a solemn declaration ? 
— Together with a solemn declaration that he is, 
according to the best of his knowledge, the first and 
true inventor. 

168; {Chairman.) That Provisional Specification 



ought to contain as full a description of the invention 
as can be put upon paper ?— As exact a description 
of the essential features of the invention as can 
be given. The manner of carrying out and per- 
forming the invention is to be given in the subsequent 
or Complete Specification. 

. \^'^- ,^^'^^ ^™ I to understand you that the Pro- 
visional Specification only states in general terms the 
object o± the invention, and the manner in which it is 
proposed to effect that object ?_I would rather say 
not m general terms, as regards that which is (ho 
essence of the invention, that is in precise terms; 
anything which goes to its being carried out is in 

fn^-fi if'™'i '^^T ^''"^ Complete Specification 
specifically and exactly points out the manner of per- 
forming the invention. ^ 

170 (.1/n Hind„uueh.) The statute, I bcliovo 
says that the Provisional Specification i.; ,o des bo 
the nature of the invention ?— That is ■^o 

171 And that the Complete Specification is to 
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medium of an agent, and not by the inventor un- 
assisted ? — In modern times a large number are taken 
out by persons unassisted by agents. 

173. Do you suppose that the majority are so taken 
out ? — I am not aljle. to say ; they will be able to 
inform you at the Commissioners' Office. 

174. That part of the process being gone through, 
what is the next step ? — The next step is, within 
four months of the commencement, to give notice 
that the Patent is to proceed. Thereupon the Com- 
missioners advertise it for any parties to come in and 
oppose within 21 days. They advertise it in the 
Gazette and the Commissioners of Patents' Journal. 

175. {Mr. Waddington.) Not in the newspaper ? 
— In no other paper. 

176. {Mr. Hindmarch.) I think that the Chairman 
wished to know what took place before you gave 
notice. Is there not some proceeding with reference 
to the Attorney General ? — The documents are re- 
ferred by the Commissioners to one of the Law 
Officers of the Crown immediately upon their re- 
ceiving them, and if the Law Officer, having examined 
the Specification, approves and is satisfied with the 
description of the invention, he grants provisional 
protection. If, on the other hand, he is not satisfied 
with the document he requires certain additions or 
alterations to satisfy his mind that the party has 
given a full and proper statement within the law 
requiring the nature of the invention to be fully 
stated. 

177. Is not the grant of that provisional protec- 
tion advertised ? — ^Yes, immediately, and that pre- 
cedes the calling for opposition. 

178. It precedes the notice to proceed ? — It does. 

179. {Sir H. Cairns.) You have had considerable 
experience of the course taken by the successive Law 
Oificers at this stage of the. matter. What is the 
amount of inquiry which, according to your experi- 
ence, is generally made at that stage. I will first ask 
you with regard to the novelty of the invention ; an 
inventor comes into the Patent Office, and the Patent 
Office submits to the Law Of&cer three documents, 
as I understand, first a petition, which will tell no- 
thing, I suppose, but the title of the invention ? — 
Nothing else. 

180. Secondly, a Provisional Specification, which 
will describe the nature of the invention ? — Yes . 

181. And, thirdly, a solemn declaration that he is 
the first and true inventor ? — Yes. 

182. Those are the documents which go before 
the Law Officer ?— They are. 

183. Does the Law Officer in practice engage in 
any investigation as to the novelty ? — None, so far as 
I am informed. I have no reason to believe that he 
does so at all. 

184. Has he any means of doing so ? — I should 
say not. 

185. Then what do you consider in practice to be 
the investigation or the examination which the Law 
Officer conducts ? — The investigation of the Law 
Officer is with reference to the sufficiency of the 
Provisional Specification to satisfy his mind that that 
which the inventor seeks to be patented is fully and 
fairly described in that document ; and the Law 
Officers, I very often find, require further information 
than that document contains, or some explanation of 
what it contains ; thus showing that they master 
each document which comes before them. 

186. {Chairman.) If I understand you rightly, the 
Law Officer does not consider it his duty to look 
beyond the Specification itself ? — No, certainly not. 

187. {Sir H. Cairns.) But I suppose he requires 
that there should be stated on those papers something 
which professes to be an invention ? — Yes, and that 
it should be described with clearness. 

188. Assuming it to be new, the paper describes it 
in a way wliich can be understood ? — Yes, and the 
Letters Patent set out that as it is at the risk of the 
patentee, whether it is new and useful or not, the' 
Patent is granted. 
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189. {Mr. Grove.) That is in the report, not in the 
Letters Patent ? — It is in one of the documents. 

190. {Sir H. Cairns.) In practice, do you find these 
papers which are transmitted to the Law Officer fre- 
quently sent back for amendment or reconsideration ? 
— Personally, I find very few sent back ; but we have 
a large number brought to us, more particularly by 
parties who have gone by themselves to the Com- 
missioners, and where the Attorney General or the 
Solicitor General has not been satisfied with the 
document, then the parties not seeing their way clear, 
very commonly come to an agent to ask him to put 
their Provisional Specification into a proper form for 
them ; I hear from difierent parties that a great 
many of these documents are sent back for further 
and better particulars. 

191. {Mr. Waddington.) The object of the Law 
Officers is to see that the document is clear and 
intelligible ? — Yes, that is the main object, I imagine ; 
I can only judge from the result, I see that the Law 
Officers must have gone very thoroughly into the 
documents from the objections they raise. 

192. {Sir W. Erie.) Has the Law Officer a com- 
parison of the Complete Specification with the Pro- 
visional Specification ? — No. 

193. That is no part of his duty ? — It is not. 

194. {Mr. Hindmarch.) He has nothing to do after 
the Patent is sealed ? — After the Patent is sealed 
his occupation is gone. 

195. {Mr. Attorney General.) I think that the 
Act of Parliament prescribes the duty of the Law 
Officer, does it not ? — Very exactly. 

196. And in practice, I believe, (and it has been 
so I suppose during all the time that you have known 
the intervention of the Law Officers,) they always 
require an intelligible description of the invention, 
and also an intelligible description of some means of 
effectuating it ? — The latter is general, the former is 
special. The nature of the invention is required to 
be very specific, and general information is required 
as to the practice. * 

197. {Chairman.) After the Provisional Specifica- 
tion has passed through the hands of the Law Officer 
what is the next step to be taken ? — Notice is given 
by the petitioner or his agent that the Patent is to 
proceed ; thereupon, as I stated just now, the Com- 
missioners advertise, requiring all parties having any 
opposition to make to come in within 21 days ; and 
the 21 days having expired if there be any opposition, 
which is made by leaving notice of objections at the 
office of the Commissioners, the papers and docu- 
ments are again referred to the Attorney or Solicitor 
General, and he calls the parties before him and 
hears their respective cases and decides upon their 
merits. 

198. {Mr. Hindmarch.) Is not there a fee payable 
upon the lodging of the petition ? — Yes, there is a 
stamp duty of 51. 

199. And when you give notice to proceed, there 
is another stamp duty ? — There is then another stamp 
duty of 51. 

200. {Sir H. Cairns.) Can you tell me, in your 
experience, how many, or what kind of proportion of 
applications to the Law Officer for Patents have been 
refused or sent back for explanations, which could 
not be given ? — I am not able to do that, but they 
will be able to do so at the Commissioner's Office, 
because they keep a record of all those cases. Mr. 
Ruscoe will be able to give you every information 
upon that point. 

201. {Chairman.) Up to this stage, as I under- 
stand you, the total official expenses are only lOZ. ? — 
The official stamps are 10/. 

202. And there is no other charge in which the 
public is concerned ? — No other charge. 

203. {Sir H. Cairns.) What is the process of 
hearing before the Law Officer, upon an opposition 
being put in ? — The ordinary process is, that the Law 
Officer sees both the parties separately, and decides 
between them ; but in some cases, where fraud or 
a stealing of some man's invention by another, or 
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W. Carpmael, anything of that kind, has come out upon solemn 
■^^3- declarations, it very commonly happens that both 

24 N ~Tn parties go before the Law Officer at the same time 
°^" and the question is heard and argued before him. 

204. What is the reason why, in ordinary cases, 
the parties are heard separately ? — Because the Pro- 
visional Specifioation is supposed to be, and is, iu 
fact, for the first six months a secret document, and 
it has been so held in a Court of Law, and for that 
reason the opponent is not to hear or know what the 
contents of that document are. Parties coming in and 
to oppose, do so upon any invention which they may 
possess, without having a previous knowledge of the 
invention the applicant possesses. This in my opinion 
is a very proper course. 

205. Then is the course this : that the Law Officer 
has in his hand the Provisional Specification, which 
you say is a secret document, and that the opposing 
party comes and makes his objection, and states the 
nature of his rival invention, or as the case may be, 
and that the Law Officer compares what is so stated 
to him "with what he finds in the Provisional Specifi- 
cation ? — That is so. 

206. (Chairman.) Then, if there are two parties 
claiming an almost identical invention, so far as 
appears from the Provisional Specification, am I to 
understand you, that the Law Officer tries the case 
between these two parties judicially ? — Yes. 

207. Are the proceedings in that case conducted 
in public ? — No. 

208. It is a private hearing ? — It is a private 
hearing. 

209. But agents are admitted ? — Agents are ad- 
mitted on both sides, and counsel also ; there are 
sometimes counsel on both sides. 

210. (Sir H. Cairns.) But each side is heard by 
itself ? — Each side is heard by itself ; but in some 
cases the proceedings, previously to coming before 
the Law Officer, are brought out upon declarations 
by the parties, so that both parties are then known 
to possess a knowledge of the whole of the invention. 

211. (Chairman.) Then, as I understand you, it 
rests with the Law Officer to decide whether the 
parties shall be heard separately, and, therefoi-e, 
whether the Provisional Specification of the one 
shall be kept a secret from the other, or whether 
they shall be heard together, in which case each of 
them must necessarily become acquainted with the 
invention claimed by the other ? — That is so. The 
ordinary practice is to hear them separately ; there 
are cases where they are heard together. 

212. (Mr. Attorney General^ Is it not rather that 
the Law Officer hears them separately, unless, as I 
think you previously stated, the documents before 
him show to him that the nature of the new invention 
as it is called has become known to the opponent ? — 
It is so. 

213. Where he has no reason to suppose that that 
is the case, he hears them separately, because if he 
were to admit the opponent he could not hear them 
effectually without the nature of the new invention 
for which the Patent was applied for being fully dis- 
closed to the opponent, which would be a violation of 
the secrecy to which you have referred ? — That is so. 

214. (Sir H. Cairns^ Does the Law Officer take 
evidence ? — He takes evidence sometimes in addition 
to that which he has upon declaration. It is mostly 
upon declaration ; but I have known Law Officers 
to have the two inventors separately before him, iu 
order to ask them various questions without the one 
knowing what questions he asks the other, so as 
to arrive at a conclusion as to the real merits of the 
case. Sometimes he asks them questions before each 
other, and has them cross-examined before him. 

215. Can he administer an oath? — I believe not; 
I have never heard of one being administered. 

216. You have spoken of declarations ; do you 
mean declarations or affidavits ? — By the statute it 
is obliged to be by declaration ; all matters in re- 
lation to Patents before the Attorney and Solicitor- 
General must be upon statutory declarations ; the 



statute itself directs that it shall be so. I do not 
mean the Patent Law Act, but the Act which enacts 
that declarations shall be used m lieu of affidavits. 

217. (Mr. Hindmarch.) You refer to the A.ct of 
the 6th and 7th of William the Fourth ?— Yes. 

218. (Sir H. Cairns.) You have said that the 
Provisional Specification is a secret document ; you 
are probably aware that there is a statute (not the 
Patent Law) which enables the Commissioners of 
Patents to publish the Provisional Specification ? — 
There is, but they have never acted upon it ; but on 
the contrary upon the Commissioners looking into the 
subject, they found that the eff'ect would be so 
seriously against the inventor if they published those 
Specifications at an earlier period, that they determined 
that it was better for them to stand over for the six 
months. I was consulted amongst others with re- 
ference to the consequences which would flow from 
an early publication of the Provisional Specification. 

219. (Mr. Hindmarch.) I believe that that was in 
the time of Sir Alexander Cockburn being Attorney 
General ? — I think it was ; I think that you were 
present at a discussion with reference to the conse- 
quences which would follow. 

220. (Sir W. Erie.) If all that is known is the 
title of the proposed new Patent, has not an objector 
a great deal of difficulty in getting at what may be 
comprised under a very vague title ? — The Attorney 
and Solicitor General now require very clear titles, 
and the hardship which strikes your Lordship's 
mind, I think does not exist in fact. An honest 
inventor sees an advertisement that A. B. is applying 
for a Patent for improvements in steam engines ; 
he knows nothing of A. B., but he also has an inven- 
tion for steam engines ; he has a right to go in and 
oppose, and he does so, and opposes upon the invention 
which he has. But if he knows A. B., then he may 
know that he has had more or less communications 
with him, or with somebody that does know A. B., and 
that he has or may have communicated his invention 
to him ; then that justifies his going and entering an 
opposition. On the other hand, supposing that a party 
applies for a Patent, if the party who has, or fancies 
he has, an invention relating to the same subject could 
get sight of the Provisional Specification, he could 
in many cases so shape his opposition as to bring in the 
identical invention, whereas not having an opportunity 
of reading that document, Avhatever he does bring 
against the petitioner is fairly and honestly his own 
invention. 

221. (Sir H. Cairns.) You think that it conduces 
to truthfulness and to the power of judging of ti-uth- 
fulness that the objector is not fully in possession of 
what the precise invention suggested by the applicant 
IS ?— I thmk so, as they ai-e both upon the same 
grounds ; the petitioner does not know what the oppo- 
nent s invention is, they are both honest inventors 
of improvements in steam engines, and they both tell 
him what their inventions are. He having heard 
both very often, says, Gentlemen, your inventions are 
not at all ahke. In other cases he says, there is a 
likeness between such and such parts, and unless you 
can agree with reference to those parts, I cannot 
grant either of you a Patent for those parts. 

222. You would put an objector in the situation of 
the man who is bound to give the marks and descrip- 
tion of a lost article before he can claim it ?— Yea 

223. (Mr. Grove.) Assuming the titles to be rather 
more particular than they were, still I believe they 
ZSl'^ZY^r'"'' " "Improvements in Stea:^ 

indfcter^r *''f- ^'^?^^^ ?' ^^'''^'^^ ^* 5s sufficiently 
indicated to parties who might have an opportunity 
of opposing the Patent at a%omparativelyXaircx^ 
pense, what the nature of the Patent is. ^Thero n^o 
many manufactures, such as steam engines weaving 
looms, and other things, in which u person wouWbf 
always opposing if he endeavoured to seek ou what 
he particular invention was P-It is not so hi mnc 
t.ce ; the oppositions of modern times arc exceed nvU- 
few as compared to the applications. ^^^^^'"feLv 
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225. {Mr. Attorney General.) Is not tlie opponent 
very frequently, I might almost say generally, the 
holder of a Patent ? — Very commonly. 

226. He comes before the Law Officer with his in' 
vention in black and white ? — Yes. 

227. On the other hand, the alleged invention for 
which an application is made is in the hands of the 
Law Officer also in black and white ? — Yes. 

228. One being printed between blue sheets, and 
the other being in manuscript ? — ^Yes. 

229. Is it tiie practice, according to your expe- 
rience, that the Law Officer then compares the two ? 
—Yes. 

230. And sees whether really and substantially the 
one is so far an anticipation of the other, that the 
other ought not to proceed ? — Yes ; that is the prac- 
tice. 

231. {Chairman.) Does it ever happen that oppo- 
sition is raised at this stage by manufacturers or other 
persons who may consider that they would be im- 
peded in their operations by such a Patent being 
granted for the particular article ? — Ko ; I hardly 
know an instance. 

232. That is not the habit ?— Not at all ; and the 
present Lord Chancellor (I do not know that the Law 
Officers of the present day follow the same rule), said 
that he would not hear an opposition of that kind. 

233. {Sir H. Cairns.) What was the ground of 
that statement ? — The ground of it was that he con- 
sidered he was not sitting there to hear whether the 
public generally would be damaged by the grant of a 
Patent, but to hear parties who had competing inven- 
tions; and that the question before him was whether 
he ought or ought not to advise the Crown to grant 
a Patent as between the parties who appeared before 
him. 

234. {Mr. Waddington.) Is it common for the 
Attorney General to refuse to allow an application 
to proceed on the ground that it is an infringement 
of an existing Patent ? — Many cases of that sort have 
occurred in the course of my time. Where the in- 
ventions have been substantially identical, then the 
Attorney General absolutely refuses the second patent, 
and, indeed, upon my own application when I have 
represented the preceding patentee, I have induced 
the Law Officer of the Crown to say to the party ap- 
plying for a Patent, There is no such material change 
in the thing before me, comparing it with the original 
Specification, as to justify me in placing you in a 
position to bring about litigation. On the other hand, 
the Law Officers have said to me, True it is, there are 
matters here which will interfere with your Patent 
if they are worked without your licence, but there are 
also other matters here which are represented to me 
to be such important improvements, that it is my duty 
to grant the Patent, and leave the parties to their 
remedy. 

235. Would the Attorney General-grant the Patent 
if he considered it an arguable case ? — If it were 
merely an arguable case he would hardly do it, but if 
he felt that there was a separate and distinct inven- 
tion described, as well as parts of an invention in a 
previous Patent, he would grant the Patent to the 
party for that which was new and distinct from the 
other, leaving the other party to his remedy. There 
might be something which was an improvement 
upon a previous Patent. 

236. {The Attorney General.') Then the Patent 
would be for an improvement ? — Yes. 

237. Which improvement involves probably in its 
working the use of the substance of a former Patent, 
but has something by way of improvement super- 
added, the result in law being that the super-addition 
cannot be used under the former Patent without the 
consent of, or paying a royalty to the second patentee, 
as without that there would be an infringement ? — 
Yes. I will take the instance of a case which Chief 
Justice Erie tried, namely, the celebrated case of 
Lister v. Leather. That was the wool-combing case. 
Heilman had invented a mode of scaling with wool, so 
as to take off wool by nippers in detached tufts, and 
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Lister in his Patent was obliged to use nippers of a like Tf. Carpmael, 
kind, but carried the jirocess so immensely beyond what Esq. 

Heilman had done, that he took out his Patent for his 
improvements, and it was necessary to disclaim in °^' ' 

the Patent of Lister that which was contained in the 
Patent of Heilman, but he was obliged to use it. 

238. {Mr. Waddington.) What was the decision in 
that case ? — The decision was that Lister's Patent 
was upheld as he did not make a claim to, but only 
used that which he had purchased from another man, 
namely, Heilman. There was in a previous action 
a verdict finding that Lister's machine was an in- 
fringement of Heihnan's Patent, by reason of the 
nippers. Lister's Patent was granted for that which 
was in excess of Heilman's. 

239. {Sir H. Cairns.) Supposing the Attorney 
General refuses leave to proceed, is there any appeal ? 
— There is no appeal. 

240. So that the Law Officer has this to consider, 
that if he refuses leave to proceed the applicant has 
no further opportunity of having his case heard, 
whereas, if he gives leave to proceed and there are 
objections, there will be other stages and other modes 
by which a person who objects can have an oppor- 
tunity of urging his objections ? — The Law Officer in 
giving his decision will very often say, This is a 
question of such doubt in my mind that as there is a 
remedy for one party and not a remedy for the other 
I grant this Patent, though I have some considerable 
doubts in my mind in doing it. I have had that said 
by a Law Officer to me. He will therefore always 
lean to the petitioner, who has no remedy if his appli- 
cation is refused. 

241. {Mr. Waddijigton.) It is only in a very clear 
case that the Law Officer refuses the application of 
an inventor ? — ^Yes. 

242. {Mr. Grove.) I suppose you cannot any more 
than you can upon the other point on which the 
question was asked tell us how many applications 
have been refused ? — ISTo ; I have been in several 
cases where it has been done, but they are few in 
number if you take the whole of them. 

243. {Mr. Hindmarch.) If the Law Officer reports 
in favour of the petitioner the party opposing has the 
right of appeal to the Lord Chancellor ? — ^Yes ; the 
petitioner cannot go to the Lord Chancellor if the 
Law Officer refuses the application ; but if the 
Attorney General reports in favour of the petitioner, 
and the other party is dissatisfied, then he may by 
entering a caveat at the Great Seal Office, appeal to 
the Lord Chancellor. 

244. That, I believe, is old practice ? — That is 
old practice, and it has been also modern practice ; it 
is so by statute. 

245. ( Chairman.) What is it that is ascertained by 
the inquiry before the Law Officer ? — He ascertains 
whether the inventions are alike. If they are not 
alike, then the party opposing is dismissed. If they 
are alike, and if it is represented to the Law Officer 
that there has been any improper action on the part 
of the petitioner to the prejudice of the opponent, 
then the Attorney or Solicitor General acting judicially 
decides as he may think the weight of evidence may 
lie on one side or the other. 

246. If, in the great majority of cases, as I under- 
stand from your statement to be the fact, there is no 
opposition, what security against abuse is gained to 
the public by the circumstance of this inquiry taking 
place ? — That the grant is made upon an intelligible 
document — beyond that nothing. 

247. That inquiry nevertheless involves two-fifths 
of the whole expense which is incurred in taking out 
a Patent ? — No, about one-tenth. 

248. {Sir H. Cairns.) Supposing that when the 
applicant advertises that he is going to proceed, there 
is no opposition, nobody entering a caveat ; there is 
no further inquiry ? — There is no inquiry. 

249. It goes on as a matter of course ? — It goes on 
as a matter of course, and the Patent is granted. 

250. So that in an unopposed case, if I may use 
the expression, the only time when tho Law Officer 
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W. Carpmatl, takes cognizance of the papers before him is upon, the 

-^*9' occasion when they are first lodged ? — It is so. 

24 Nov 1862 ^^^' "^* ^^^* stage the sum of 61. is paid to the 
' ■ general funds of the Patent Office ? — Yes. 

252. And then upon the second turnpike or stage, 
when there is a notice to proceed, another 5/. is paid 
to the. general fund ?— Yes. 

253. {Mr. Waddington.) You have not told us the 
fees to the Law Officers ? — I have not got them here ; 
I forget all about them now that we do not pay them 
personally. 

254. {Mr. Grove.) In looking at the Provisional 
Specification, do the Law Officers do anything more 
than judge ex facie, that is to say, that upon the face 
of it, it appears to be a sensible document. Supposing, 
for instance, it should contain a great blunder in me- 
chanics, they do not go into such a question as that ? 
— The Attorney and Solicitor General's clerks have' 
come (whether upon their own motion or of thqse 
whom they represent, I do not know) to ask me for the 
technical meaning of several exjjression?, and I have 
written them down for them ; therefore, I imagine, 
that the Law Officers do look even deeper than that. 
From time to time I have had the clerks come to ask 
me the meaning of a paragraph, or the meaning of 
certain mechanical and chemical terms in processes. 
J think it is very possible that the Attorney and 
Solicitor General may have required their clerks to 
get information as to the nature and meaning of those 
words. 

255. {Mr. Attorney General.) Does not the Act of 
Parliament in dealing with the duties of the Law 
Officer, in express terms empower him to call in the 
assistance of persons of skill ? — It does. 

256. And probably you have known that in intri- 
cate cases mechanical or scientific assistance has been 
frequently resorted to ? — Yes, frequently in modern 
times. I have been often spoken to by the present 
Lord Chancellor (when Attorney General and by 
other Law Officers also), with reference to the state of 
a particular manufacture, and with reference to gene- 
ral information, to enable him to judge of a docu- 
ment ; he has not called ijie in with regard to the 
document, but he has spoken to me with regard to 
the present state of the manufacture, to obtain the 
general knowledge he requires. 

257. The Law Officer may resort to what I may 
call skilled assistance, and is empowered to direct 
what fee shall be paid for the assistance ? — Yes, and 
he has done so from time to time. 

258. {Mr. Wfiddinglon.) I suppose he is to be 
satisfied that it is an invention, and that it is likely 
to be useful to the public ? — Yes, he takes the latter 
for granted : he desires, that to be clearly indicated to 
him, which on the face of it appears to be the descrip- 
tion of an invention. 

259. {Sir H. Cairns.) Have you ever considered 
the question of whether in practice there could be a 
satisfactory preliminary examination into all the 
points which constitute validity in a Patent before 
the Patent is granted ? — I have, and I gave evidence 
upon that point before a Committee of the House of 
Lords, I think in 1852. 

260. Will you bo good enough to state to us your 
opinion upon that point ? At present Patents are 
taken out, as we understand from your evidence, upon 
a mere examination of the papers for the purpose of 
seeing that the invention is there described, and 
persons who complain of the Patent are left to their 
remedy afterwards. As an alternative I put to you 
this proposition, do you consider it desirable that 
before a Patent is granted there should be a pre- 
liminary public investigation into the merits of the 
invention which is alleged, its novelty, and every 
other detail with regard to it which would constitute 
the validity of a Patent when granted ? — That would 
be, in fact, according to my judgment, trying a Patent 
cause befi)r(' a man gets his Patent. 

261. Be it so. What is your opinion upon that 
point ? — I cannot imagine ainythini; more pernicious 



to the progress of invention than that. I cannot 
imagine its working well. 

269 You are aware that it has been very fre- 
quently proposed?-Ihave heard such an investiga- 
tion proposed, but I never heard the proposition before 
that it should be a public investigation. 

263 When I say " pubhc," I mean, of course, an 
investigation to which everyone interested in the 
matter would have access ?— I imagine that it would 
be this ; that supposing I was an agent for a i atent, 
it would be advertised that I was applying tor a 
Patent for such and such things, auy parties having 
obiection to it would come down and urge their 
objections, they having the full power of seeing my 
Provisional Specification on all points. 

264 I have not said anything about the Pro- 
visional Specification. Suppose that this is proposed: 
that before a Patent should be granted there should 
be a Board of experienced and competent men who 
should consider whether the invention which is 
alleged is new, is useful, and is properly described ? 
—The document describing the invention would bo a 
Specification. 

265. In your opinion could an investigation of that 
kind be effectually conducted without publicity ; 
could you effectually tell whether an invention 
claimed was new or not without publicity, inviting 
evidence and comments upon it ? — I have not in- 
genuity enough to imagine how it could possibly be 
carried out, either for the benefit of the public, or for 
the benefit of inventors. 

266. {Mr. Grove.) You have stated that there is a 
certain investigation which takes place, and in a 
certain sense a judicial investigation ; an investigation 
at which the opponent is heard. Suppose that the 
Law Officers of the Crown, or any other Board were 
to make that amount of in\'esli,<2;alion which should 
satisfy them that prima facie there was a case of 
merit, entitling the petitioner to a Patent, not pre- 
cluding the opponent from subsequently litigating 
the matter, but to inquire into it, so as to see 
whether it was a matter upon which the Crown ought 
reasonably to grant a Patent primarily. Have you 
considered the question in that point of view ? — Yes. 

267. That would be an extension of what is now 
done, but it would be on a somewhat larger scale, and 
so far public that opponents might have an oppor- 
tunity of being heard, not necessarily finally to 
destroy the Patent, but to see whether there were any 
prima facie grounds for granting it, the onus of which 
would be upon the patentee ? — Then I can imagine 
this state of things arising, that if such were the 
practice, there would be very many cases of trade 
and individuals in trades constantly opposing so that 
none but a rich inventor could ever hope to get a 
Patent against such a phalanx of opposition. I 
cannot imagine it. 

268. {3Ir. Hindmarch.) Can you see any benefit 
accruing from such an inquiry"? — I do not see it 
myself, but if a suggested benefit were put to me, 
any benefit which has been suggested by parties 
making such a proposal, I should be able at once to 
give you my opinion of the probability of producing 
that beneficial result. 

269. Would there be any disadvantages arising 
from it ?— As at present advised, I should say that it 
was all disadvantage, and that there was no'possiblo 
benefit. "^ 

270. So far as the public are concerned, would the 
public gain anything by it ?— On the eontrarr, I 
should say that they would lose b>- it ; parties iii the 
particular trade would always oppose the i^rant of a 
latent. I might menlion one town, witirrcspect to 
winch It is not (00 much to say that no invention 
could ever be applied for without a certain body in 
that town coming down and opposino it, ; they would 
oppose ejcry application, and there ^vould' bo no 
chance of an inventor of moderate means over "■cttui" 
a Patent. '^ 

271 And with regard to inventors iheuisolves. 1 
conclude from wliat you have just, ,said, that thev 
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would not be benefited by any such inquiry ? — ^It 
would be the very worst thing for an inventor, and 
for a poor inventor in particular. A man of large 
means might be able to fight it out : but a man of 
small means never could. 

272. Do you think that any person or persons con- 
ducting such an inquiry, could have the requisite 
amount of knowledge of preceding inventions, and 
extent of uses, to enable them to come to a right 
judgment ? — I can only say that I do not know of the 
existence of such persons. There are very few men 
who have devoted their lives to the inventions which 
come out day by day in the various manufactures. I 
believe that I am acquainted with every one of such 
men, and I know them to be very few who would be 
able to sit in a Board of that kind and decide such 
questions. But then, they are all interested from their 
own professional positions. I cannot imagine your 
finding men capable of doing it who are so separate 
from professional occupation as to justify their being 
put into the judgment seat and still retain their 
professions. 

273. {Mr. Grove.) Would you gi-ant a Patent 
without any restriction for anything which the law 
now calls an invention or an improvement, provided 
it be fairly described on the face of the Specification ? 
— Undoubtedly. I believe that that is the least of the 
evils ; that it is better to grant a Patent upon the 
risk of the inventor as to whether his invention is 
new and useful than to attempt to investigate his 
invention, which may never come to anything, and 
yet if the investigation is made in every case it would 
cost a great deal of money without a proportionate 
benefit to the public or to the inventors. 

274. {Chairman.') Then you see no inconvenience 
in a multitude of temporary monopolies being created, 
a very large proportion of which are for inventions 
of so trifling and so worthless a character that it is 
not found worth while by the inventors themselves to 
continue their Patent beyond the first three years ? — 
Forty years experience has shown me that there is 
no prejudice whatever in granting these Patents. I 
have no hesitation in giving the most decided opinion 
as to there being no prejudice to the manufacturer or 
the public by these Patents being granted. 

275. {Mr. Grove.) Or to the inventor himself, he 
being led on by his Patent frequently to an expen- 
diture which turns out to be unavailing, and drawn 
away from his trade or his occupation ? — There is no 
doubt that a man getting a Patent is very fond of his 
own child and it will lead him into large expenses, 
and so it would if there were a preliminary investi- 
gation ; he would fight to the death rather than lose 
his child, and he would ruin himself in that early 
fight, in all probability, quite as fast as he will ruin 
himself in carrying out a useless invention. 

276. {Sir H. Cairns.) Which of the two evils 
would be the greater, that a man who thinks that he 
has an invention should pay 10/. for it and get pro- 
tection, and then at the end of a couple of years find, 
from no public notice being taken of it, that it is 
not as valuable as he supposed ; or the other evil, 
that, believing that he has an invention of value, 
lie should embark at the very outset in a controversy 
with opponents' trades, as you say, and other persons 
interested, and expend money in that preliminary 
contest ? — The last would be the greater evil. The 
first, practically, is a very moderate evil indeed. 

277. {Sir W. Erie.) How is it that there are large 
bodies with large funds and great skill ready to con- 
test every Patent unless the Patent is an enormous 
nuisance to them ? — Whenever a Patent is of large 
value and absorbs a large portion of that particular 
trade, and manufacturers have to pay a large Patent 
rent if they wish to use it, they count the cost of 
paying the Patent rent or fighting the Patent and 
endeavouring to get it without. 

278. That is iu the case of a successful and valuable 
Patent, but there are persons who are ready to fight 
every Patent ? — I have not found it so in practice ; 
that is not so in any branch of manufacture, so far as 
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instance as your Lordship has suggested. 

279. {Jfr. Grove.) I assume with you that in the case 
of an important invention which requires royalties 
from parties they will combine and litigate it, but we 
are now speaking of the common run of inventions, of 
which but a comparatively small number are carried 
further than Patents being applied for- I understand 
you to say that in certain trades combined bodies 
oppose every Patent, good, bad, or indifferent ? — 
I said that one town would, were there such a pre- 
liminary investigation as to give them any chance 
of success by so doing, oppose all Patents applied 
for in relation to the manufacture of that town, 
because there are certain bodies of men in that town 
who oppose every Patent, and would always endeavour 
to upset every Patent, and they publish that fact to 
the world. 

280. {Mr. Waddington.) Supposing that a pre- 
liminary investigation of this kind were adopted it 
would be necessary to constitute the tribunal by Act 
of Parliament, and to define its powers. I apprehend 
that there is nothing in the present law to provide 
for it ? — There is nothing in the present law which 
would enable you to do it ; it must be by statute in 
some shape or other. 

281. {Sir H. Cairns.) I suppose that the great 
object of a preliminary inquiry, supposing it were 
thought desirable, would be to ascertain whether the 
invention was new ; is there anything in your opinion 
which would be made the subject of a preliminary 
inquiry which would be so important as that ? — I do 
not know of any other matter of the same importance. 
What I understood on the former occasion, when 
I was examined before the Committee of the House 
of Lords, was that parties wished to put it upon the 
same system as that on which it is now conducted in 
America and Prussia, but more particularly America. 
There they do investigate and profess to poin^ out 
whether the invention is new or not. 

282. {Mr. Waddington.) What tribunal investi- 
gates the matter in America ? — The Commissioner of 
Patents in America has a large stafi'of what are called 
examiners at the Patent Oflice. Every Petition and 
Specification is handed over to one of these examiners, 
who examines the iSpecifications, and also examine, 
or profess to examine, every .Specification, every 
book and publication that is written upon the subject, 
and everything that is known, and then having gone 
through this investigation they report upon each 
application. When all this is done they do not 
profess to give you a perfect Patent which is not to 
be fought hereafter by reason of this previous in- 
vestigation, on the contrary the Patent is just as 
open to be fought in a court of law after it has gone 
through that investigation as if no such investigation 
had been gone through. The object there is to reject 
inventions if they do not find them new. 

283. {Sir IT. Cairns.) According to that description 
of what is done in America, it comes to this, as I 
understand, they trust to the intelligence and research 
of some one person, to whom the duty is deputed, to 
say whether there are prior traces of the inventions in 
publication ? — Yes. 

284. It is nothing more than that ? — Nothing more; 
and then if they refuse an application, which they 
frequently do, there are a series of appeals to the 
Judges of the Court ; and, so far as I am informed, 
the objections of the examiners are overruled sooner 
or later if sufiicient trouble be taken, and the Patents 
granted. 

285. Does it exhaust the question of novelty to 
look through publications ? — They have the Speci- 
fications of this country, of France, and of every 
other country. 

286. Does that exhaust the question of novelty ; 
might there not be a prior user of an invention of 
which you would not find any trace in publication ? 
— It would not exhaust it at aU. The same manufac- 
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______' being done in the workshops of the country ; such 

preliminary investigations could only be carried on 
at a large cost to the country, and yet be of no use 
afterwards in the investigation when the Patents 
come to be tested in a court of law. 

287. {Chairman.) When you speak of testing the 
novelty of an invention, it is no other test of it than 
that no similar invention appears in the Patent 
Office ? — Or in any of the printed books which they 
have. 

288. It is, of course, impossible to inquire into 
what is done in every workshop or factory in the 
country, and to verify the fact that there is no such 
invention employed ? — One of the best and most 
efficient Commissioners whom they ever had reported 
to Congress that the examination was cumbersome and 
inconvenient, and that it entirely failed of any beneficial 
object ; and I believe that it must at all times fail, 
because we have not at any period that I can re- 
member had men whom you could have put into the 
office, paying them a reasonable salary, who could 
have investigated the matter with any value ; and, 
practically, it is only making the public pay for an 
investigation which every inventor should go through 
for himself, more particularly now that in most cases 
he can go into a public office in his own town 
wherever he happens to dive, and read without the 
payment of any fee every Specification for which a 
]?atent has ever been granted upon any given subject ; 
therefore it is, in fact, asking the public to be diligent 
for that man who is not diligent for himself. 

289. {Mr. Grove.) You would grant a Patent for 
a thing, although it was notorious old to the know- 
ledge of the parties granting the Patent and to all 
the world. You prefer that as the least of two 
evils ? — That is the least of two evils, so far as my 
knowledge goes, as no one can be injured by a Patent 
that is notoriously old. 

290. As I understand the working of the matter 
in America it is this, that if there is any doubt, as 
the Law Officers of the Crown do here, the patentee 
has the benefit of it, and it must be litigated here- 
after, and that they only refuse where the Patent 
appears obviously to be something which has 
been already before the public ? — ^It goes further 
than that^ Patents al-e frequently refused in America 
by reason of the mis-information of the examiners, 
where the inventions have been undoubtedly new, 
and the parties have, therefore, had to contest them 
in order to get the Patents granted. Examiners 
often cannot appreciate the materiality of what 
appeared to them to be a very small difference be- 
tween that which exists and that for which a Patent 
is applied. 

291. My question had not reference to the par- 
ticular working of the thing in that way, but whether 
the intention or object was to reject only those 
inventions about which no apparent doubt existed, 
whether they do it rightly or wrongly is another 
question ? — It is the object, undoubtedly, to reject 
that which is decidedly old. 

292. {Mr. Waddingion.) For which Patents had 
been taken out before ? — Yes, or which any book on 
the subject had promulgated to the world before. 

293. {Mr. Hindmarch.) Mr. Grove put to you 
the question whether it would be a lesser evil to 
grant a Patent for a thing notoriously old. Accord- 
ing to the practice in this country I believe that a 
Patent cannot be obtained for anything which is 
notoriously old if it is brought to the knowledge either 
of the Law Officers or of the Lord Chancellor ? — 
Certainly not. 

294. I believe that in the case of the crane at 
Hartlepool a Patent was refused because it was 
notoriously old ? — Yes. 

295. It becomes a question of degree as to wliat 
constitutes a thing notoriously old ? — Undoubtedly ; 
but I say that it is better that Patents should be 



granted for things which are old rather than that a 
preliminary investigation should take place, such as 
(Sir H. Cairns has suggested. On the other hand I 
think that a number of unimportant Patents being 
granted a small evil compared with a preliminary 
investigation of each application. 

296. {Chairman.) You do not, then, conceive that 
there is any great inconvenience to the public in a 
multitude of frivolous Patents being granted ?— No. 
I believe sincerely, that there are more parties ad- 
vised not to take out Patents by parties in the 
profession than there are those advised to take out 
Patents. I believe that other professional men do 
as I do— that, wherever they can advise a party 
that his invention is old, or that he will not suc- 
ceed, they advise him not to take out a Patent ; and 
I believe that the larger number of Patents which 
are taken out which do fail belong to those un- 
fortunate men who, as soon as they have an idea, run 
to the Patent Office to secure it. 

297. Your argument is this, that the good sense and 
the discretion of the Patent Agent is in itself a con- 
siderable check upon the multiplication of useless 
Patents ? — I believe that it is. I know it to be so in 
my own office, and I think that the Law Officers of 
the Crown will say that my documents, generally 
speaking, are such that they have at any rate on their 
face a probable future. 

298. {Mr. Grove.) As I understand you, you think 
that the investigation resulting in the advice of the 
Patent Agent, which is in fact a preliminary investiga- 
tion or opinion, is a better mode of getting rid of the 
bad Patents than any investigation by any board or 
tribunal ? — In place of a better I think that that is 
the best. 

299. {Sir W. Erie.) Does not the whole of that 
exclusion of frivolous Patents depend upon the skill 
and integrity of the Patent Agent ? — Very largely. 

300. Assume an unskilful or an unconscientious 
Patent Agent, a multitude of frivolous Patents would 
be poured in ? — It does not depend primarily upon 
the Agent, but upon parties who are determined if 
they can to get a Patent. There is no obstruction 
which you can put upon certain men which will stop 
their having Patents if they can by any possibility 
get them. 

301. {Chairman.) And I presume that the class of 
men who are most anxious to take out Patents for 
inventions which other people do not consider of 
much value, are just the class of men who would 
consider themselves most aggrieved and be most likely 
to make it the subject of complaint if, by the operation 
of the Law, they were restricted from so doing ? — 
That that is so I will give your Lordship an instance. 
I had a party introduced to me a day or two back 
by a gentleman, and I advised him in the most 
strenuous manner not to take out a Patent. He 
came a second time and I went through his in- 
vention again, and I again advised him that he 
should not take out a Patent. Last Saturday I re- 
ceived a letter from the gentleman statins;, with an 
apology to me, that the party whom I had so advised 
not to take out a Patent had gone and taken one out 
through another Agent. You will very commonly 
find, that Avherever a Patent Agent raises objections 
or difficulties against a party takinsr out a Patent, 
he goes off and gets one himself. Men have such 
an affection for what they consider a new invention, 
that nothing will stop them from getting a Patent ; 
they will not investigate, they will not take the 
ordinary care of a man of business. There ai-e 
certain classes of inventors, or men who imagine 
themselves to be in\cntors, whom you cannot rosteiiin 
trom taking Patents. 

302. {3Ir. Waddington.) Do you consider that, 
besides the groat evil of multiplyiug these uscles^s 
i ateiits. as rosjiects multiplying the records there is 
a great evil to the public i—\ do not think that there 
IS any great evil to the public ; the evil is to the 
parties who are silly enough to incur tlio oxpeuso of 
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303. {Mr. Grove.) Do jou consider it no evil to a 
tradesman who has filled his shop with a stock of 
goods that he should receive a notice from a pa- 
tentee that it is an infringement of his Patent, giving 
him the option of either destroying his stock of goods 
or contesting the matter at very great expense in a 
Patent action ? — That is an evil which you can never 
get rid of ; that does not come of worthless Patents, 
but, on the contrary, of good Patents. 

304. It may come of any Patent which the patentee 
thinks a good one, or in which he thinks he can 
succeed? — Undoubtedly it may; but you cannot 
prevent it by any means when once a man can get a 
Patent whether it is good or bad. 

305. [Sir H. Cairns.) The case which Mr. Grove 
puts is this. Supposing that I have been manu- 
facturing by a particular process for the last 20 years, 
and that according to that same process I have filled 
my repositories with a large stock of goods, and that 
a few weeks ago, without my knowing anything about 
it, some person has gone and got a Patent for that 
identical process which I have been following for 20 
years past, and that having got that Patent he sends 
me a solicitor's letter, to inform me that he is the 
proprietor of that process, and that no person else 
must use it, and that he understands that I have filled 
my shop with goods made according to that inven- 
tion, as he terms it, and that he will commence 
proceedings against me unless I surrender, or pay 
him a royalty ; is not that an evil ? — It is an evil ; 
but it is the same as with any other property. A man 
may make a claim to it, and you must resist it. You 
would answer by your solicitor, who would say, "My 
" client has been doing that which he is now doing 
" for 20 years, and therefore he declines taking any 
" notice of your communication." 

306. But it might result in a law suit ? — It might 
result in a lawsuit ; and if he added, " And you are 
" at liberty to come and see how he has at all times 
" manufactured the article," I do not think that the 
claimant would proceed with a lawsuit if he had an 
honest adviser ; and if he did, the costs to the manu- 
facturer would be very .small indeed if he confined 
himself to the one sufficient defence — that he had 
done the same thing long before the date of the 
Patent. 

307. {Mr. Grove.) Take the case of frivolous 
Patents as there are now, such as a Patent for a shirt 
friU, or for the shape of the rim of a lady's bonnet. 
Suppose that the Patent is taken out for certain new 
fashions in bonnets, or in shirts, and that the patentee 
writes and says, " This is my invention ;" it is an 
invention for a very minute thing, and a considerable 
sum of money may be thrown away in defending 
your right to have these shirt frills, or these ladies' 
bonnets ? — I know of no remedy for those sort of 
things at all. 

308. {Mr. Hi7idmarch.) Does not that rather open 
out this question, whether it is advisable or inadvisable 
to grant Patents for very minute subjects, because the 
minuteness of the subject in the question put by Mr. 
Grove seems to be the chief objection. In your 
judgment is it at all desirable that Patents for such 
trivial subjects should be granted ? — My opinion is, 
that in the cases which Mr. Grove has put there is, 
to begin with, no manufacture, and therefore by the 
law as it now stands there could not be a valid 
Patent. 

309. In your opinion is it desirable to refuse to 
grant Patents for subjects merely because they are 
minute ? — On the contrary, some of the minute have 
been some of the most beautiful, and most valuable to 
the country and to the inventor. The quantity of 
invention, or the size or nature of the thing, has 
nothing to do with its value. An improvement in the 
formation of a pin or a needle may be one of the 
greatest importance ; the article is small, but the 
manufacture is enormous. 

310. {Mr. Grove.) I used the term "frivolous'' to 
avoid that point. I was assuming a frivolous inven- 
tion, but still an invention which in the existing 



state of the law would be the subject of a Patent, of 
which we have known several so adjudicated, but 
which would be more perhaps a matter for registra- 
tion ? — Just so. 

311. {Mr. Hindmarch.) In various Specifications 
which have been published to the world, even in de- 
scribing inventions which possibly might be deemed 
frivolous, have not there been important communica- 
tions made to the public as to modes of manufacturing 
which you could not find described in any other way ? 
^Very often, indeed. 

312. There are very often modes of manufacturing 
used by patentees and inventors which you could not 
find in any book whatever ? — Very often. 

313. When a man makes his Complete Specifica- 
tion he must describe his invention, and he describes 
things of that sort ? — Very often in making what 
would be almost called a frivolous thing, a very im- 
portant process or system of machinery or of me- 
chanical instruments is used which becomes of groat 
value to the public, though it has been applied to 
v/hat might comparatively be called a frivolous article 
in the first instance. 

314. And in that way have not those Specifications 
become the vehicle of very important information to 
the public ? — No doubt of it ; there are very many 
cases of that sort. 

315. Does it not very often happen that one man 
in a trade, say the wool manufacture, knows nothing 
about what is going on in the manufacture of cotton ? 
—Yes. 

316. If he happens to see a Specification in an 
analogous branch of manufacture, he gets information 
which is very valuable to him ? — Yes. That very 
thing happened in Heilmann's case ; he contemplated 
originally combining cotton and wool, but the 
adaptation of his ideas to waste silk and flax became 
a very valuable consequence of his original invention. 
At present I advise every manufacturer, as part of 
his library, to have a copy of every Specification 
that comes out relating to his particular manu- 
facture, and that is one of the greatest benefits of 
publishing the whole of the Specifications. Manu- 
facturers now come and consult a professional man 
with a degree of information and knowledge of the 
real state of their manufactures far beyond anything 
which they had previously to 1853. 

317. {Chairman.) Are copies of those Specifica- 
tions to be obtained cheaply ? — Very cheaply indeed. 
I believe that the rule is merely to charge the cost 
price with a mere nominal addition. I believe that 
no profits are made out of the printing ; those 
documents are marvellously cheap. 

318. {Sir H. ,Cairns.) They are sent to public 
libraries ? — Yes, and they are sent to nearly all 
manufacturing and other towns where there is a 
library open to the public, a mechanics' institute, or 
any institution where the public are admitted ; that is 
done for the purpose of keeping them before the 
public. 

319. {Mr. Waddington.) Does your experience 
suggest to you any mode of improving the present 
practice of the investigation by the Law Officers of 
the Crown up to the point to which we have now 
gone ? — I am not at all prepared to advise anything 
with regard to improving it. I believe that it works 
very well j they have the assistance of a very skilful 
man if they want information in a mechanical or 
manufacturing point of view, in Mr. Woodcroft, 
whom they from time to time call in, and I believe 
that he is a most efficient officer. If the Law 
Officers want more information than they get from 
him, they never hesitate, so far as my experience 
goes, to call in men external of the office, and pay 
them for any report which they may make to them. 
That has been the practice, and I at present do not 
see any way to improve it. 

320. {Sir W. Erie.) Is it necessary to have such 
powerful officers as the 'Attorney and Solicitor Ge- 
neral to ascertain whether an inventor has used 
perspicuous language in his Provisional Specification ? 
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— I should say that if it only rested upon that it would 
be putting a steam engine in action to kill a fly, but 
it goes further than that, the Attorney and Solicitor 
General acting in behalf of the Crown in these 
grants, very often have very difficult and very serious 
matters of right between individuals to decide, and 
therefore their minds are brought up to the work by 
the very cultivation which they are constantly get- 
ting from the documents which come before them. 

321. {Mr. Attorney General.) There are questions 
of Disclaimer and scire facias to repeal a Patent and 
the ordinary question of opposition to which you have 
adverted? — A great many of the questions are of that 
class which require the highest ability and a judicial 
mind to deal with. I have again and again had cases 
before the Attorney and Solicitor General of the 
greatest difficulty. 

322. (Mr. Hindmarch.) And in. order to give satis- 
faction to the various suitors who are seeking Patents 
and opposing Patents, is it not in your judgment 
necessary to have an officer of some high character, 
quite of as high standing as the Attorney and Solicitor 
General ? — I think so. I must confess that having 
had experience from Sir John Copley (the present 
Lord Lyndhurst) down to the present time, I am not 
prepared to suggest, and my experience would go 
against suggesting any other tribunal to deal with 
those matters. I do not say that because there 
happen to be two gentlemen here who have filled 
the office ; on the contrary, I have said it again and 
again for the last 30 years upon difi'erent occasions 
when I have been called forward to give evidence 
upon the subject. 

323. So far as your experience has gone, has not 
the operation and management of the Patent business 
given satisfaction to the public, and all persons inte- 
rested ? — I believe so, most completely ; I never 
heard, from those who really know what the matter 
is, an objection raised to the efficiency and the com- 
pleteness with which that business is done, or any ob- 
jection to the Law Officers being the parties to do it. 

324. {Mr. Waddington.) Are appeals to the 
Chancellor numerous ? — They are very few indeed ; 
much fewer in modern times than they used to be in 
olden times. With a far less number of Patents ap- 
plied for, there used to be a larger number of oppo- 
sitions, in proportion to the number of Patents 
applied for, both before the Lord Chancellor and 
before the other Law Officers. I used to have cases 
before the Attorney and Solicitor General two or 
three times a week, when but 400 Patents in a year 
were applied for ; but in modern times, when some 
3,000 applications are made, I do not meet them 
perhaps, once in two, three, four, or five weeks. 

325. {Mr. Hindmarch.) In your experience is not 
that very much lessened by the fact of the extensive 
publication of Patents ? — I think that it is. 

326. {Chairman.) Do you consider that the expense 
which is at present incurred in taking out a Patent 
operates as any considerable limitation upon the 
numbers taken out ? — I think not. I think that 
the first cost now errs on the side of being too 
small, rather than of being in excess. If I gave an 
opinion at all with regard to expenses, I must say 
that I think the second payment of lOOZ. is a tax 
without justification. The first payment is 501. at 
the end of the third year ; the second payment is a 
tax of lOOZ. at the seventh year. 

327. That is not a second payment, but a third 
payment ? — It may be called a third payment ; the 
early payments arc in getting the Patent ; but the first 
payment after getting the Patent is 50/. at the third 
year ; the second payment, as I call it, is lOOl. at the 
seventh year. 

328. We may take it, I think, that irrespective of 
any fees which may be paid to the Patent Agent, the 
expense of getting a Patent in the first instance, in an 
unopposed case, would be about 251. or 30/. ? — 25/., 
and if it is opposed it would be about 30/. The 
stamp duty in getting a Patent, including the com- 
plete specification, is 261. 



329 And 'you consider that the last payment of 
lOO/^at the end of seven years is objectionable ?— I 
think that it is objectionable ; I think it is unfair as 
a simple tax put upon the patentee. The object of 
doing it is to eUminate Patents which cannot afford 

° 330 ^That is to say, to clear the way of a multitude 
of monopolies, which are of no value to the persons 
taking them, and which may be an annoyance to the 
public?— Yes ; but the 50/. payment has weeded out 
most of the useless Patents. _ _ 

33L Do you think that that is a legitimate object 
of taxation ?— My own opinion is that it is hardly a 
legitimate object ; and I have known several cases 
of valuable and good Patents, or which ought to be 
good Patents, that have not proved beneficial to the 
parties up to the seventh year, and it has been that 
outlay which has become the turning point, namely, 
whether they should pay that 100/. or not. A large 
number of people think that if a new and good inven- 
tion is brought out, everybody is ready to use it. 
Nothing is more fallacious than that opinion. I have 
known inventions of the highest merit go, after diligent 
effort to get them into existence, for 12 or 13 years 
without a shilling of return, and in the fourteenth year 
they have begun to promise ; then the parties go to 
the Privy Council to ask for a renewal. We have had 
many cases of that kind, of good and valuable inven- 
tions, and I have had, as I say, several instances since 
the present Law has been in existence where the 100/. 
has been the turning point whether the man should go 
on with his invention or not. I say that that is an 
unfair tax in those cases, and that the benefit, on the 
other hand, of getting rid of the incumbrance of a 
supposed monopoly is not an equivalent for that state 
of things. 

332. {Mr. Hindmarch.) I believe that in some 
branches of manufacture newly invented it is even 
necessary to create a new class of workmen ? — It is 
necessary to create a new class of workmen, and to 
create everything to introduce the work. 

333. That necessarily consumes a large portion of 
time ? — Yes, and capital and anxiety. 

334. {Chairman.) Do you suppose that the abuse 
which you complain of would be diminished if, instead " 
of requiring the payment of 100/. down in one sum, 
it was spread over a number of years ? — I would say 
that if it is for the purpose merely of a second time 
weeding out or getting rid of the Patents which 
really and truly have no virtue in them at all, if a 
tax of 25/., or any other moderate sum, were imposed, 
that would do all the duty of clearing off useless 
Patents, and yet leave an honest and real patentee to 
fight through the difficulties if he saw his way. 

335. Might not this be done, instead of a payment 
of 50/. in one sum, might not there be a payment, 
say, of 10/. for a period of five years, and instead of 
the final payment being 100/., might it not be a pay- 
ment of say 20/. for five years more ?— I have a great 
objection to annual payments. I have known French 
Patents to drop out by the mistake of an individual as 
to the day or as to the hour of paying up the annual 
taxes, and therefore I would rather have whatever is 
to be paid to be paid at a time certain, and not by 
an annual payment. 1 am always afraid of periodicii 
payments, because I have seen so much evil come of 
them in France and other countries. 

336. On the ground that a mere casual neglect 
causes a man to lose the benefit for which he is p^d V 
— les, the accident of sudden illness in goin-v across 
the water between here and France, or anyUdn- of 
that kind, or some miscarriage, has caused valuable 

^''^t^ , ° ''ir^'S^'^^''''' ^^^^'^^ '* "o reti-ieval. 

337. {Sir Hugh Cairns.) There arc no d'lv^i nf 
grace ?_There arc no days of grace, if -ol if 
troduce periodical payments make a fine for not 
paying to the day, but do not void the Paent by 
reason of nonpayment. I do not care what the 
inventor has to pay or when he dus it huV t ! 

an V tint tlio off„»j. c ^1 "i-p.lJvSlt, but 1 must 

say that the effect of the nonpayment on a .^ivcn 
day IS a most serious evil under any circumstlc'es. 
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338. {Chairman.) Then your objection is not so 
much to the payment being demanded as to its being 
enforced under the penalty of losing the Patent if 
there is any delay in the payment ? — When it comes 
to so large a fee as lOOZ. I object to it ; with a smaller 
one I should have no objection to its being peremptory 
to the day. 

339. Do you think that the first cost of obtaining 
Patents is too great ? — I think not. I rather think 
that if it had been put up higher in iirst cost we should 
have had less of those Patents which Mr. Grove has 
referred to, namely, for frivolous matters which we 
should all be glad to get rid of. I think that we 
should have less of them if the inventors had to pay 
more for them. I ventured to predict before the 
Committee of the House of Lords in 1852 that we 
should have a large quantity of those Patents, and 
we have them, and that is by reason of the very 
cheapness at the outset, but I do not say now go back 
to a large sum, though I advocated a larger sum in 
those days. I did not want a very large sum, but I 
did want to go to a larger sum than that which is 
now charged. 

340. Then the only objection which you have to 
to the system of payment as now made is that the 
second and third payments are too high ? — The re- 
newal stamp duties, I think, are too high. They are 
too high for the purpose of simply getting rid of 
useless Patents, whilst they do injury to parties who 
are short of money and who are at greater or less 
cost for working out their inventions. 

341. {Sir H. Cairns.) Does that observation apply 
to both payments ? — ^Yes. I should have preferred 
to have the first payment 25?. and the second 251. 

342. To reduce the 150Z. to 50Z. ?— Yes. I see that 
the patentee now more than pays for the cost of 
granting his Patent, and I do not think that the in- 
ventor should be taxed simply as an inventor. I am 
not aware of any principle upon which a man should 
be taxed simply because he has brains. 

343. {Chairman.) That is to say you think that 
he should not be taxed, beyond the amount necessary 
to keep up the Patent Office ? — Yes, and all the con- 
sequences of it. 

344. You, I suppose, would not dispute that the 
Patent system should be made self-supporting ? — ^Not 
in the slightest ; on the contrary I would go up to the 
fullest extent, because I think it is for the benefit of 
the patentee that a considerable sum should at start- 
ing be paid for every Patent, otherwise it lets in those 
insignificant matters which you cannot very readily 
keep out if the price is so very low. 

345. {Sir H. Cairns.) You have stated that you 
do not think that the multiplication of Patents is a 
great evil. Assuming that individuals should be 
inconvenienced by Patents, which they consider in- 
valid, do you think that it would be an advantage to 
have some cheaper and easier mode provided by 
which they could repeal a Patent or set it aside ? — 
I think that there might be modes of dealing with 
Patents by which you could call them into question 
inexpensively ; that is to say, less expensively, than 
by a writ of scire facias. 

346. With regard to a writ of scire facias, is that 
an expensive remedy ? — A very expensive remedy. 

347. Supposing it to be successful, what is done 
with respect to the costs ; does the party prosecuting 
the writ ever get the costs from the unsuccessful party ? 
— If the writ is successful he does not. The Crown 
does not receive or pay costs. The patentee may get 
his costs, or a portion of them, because the Attorney 
General requires a bond from the prosecutor, in 
order to protect the patentee. 

348. That is to say, that if the Patent is main- 
tained the proceedings may be dismissed ; but if a 
member of the public, who wishes to set aside the 
Patent succeeds in doing so, then he gets no costs ? 
— Then the Crown does not receive costs. 

349. It is an' expensive process, and the party who 
puts the Crown in motion, if successful, gets no 
costs ? — Just so ; he gets the pleasure of working the 



invention with the rest of the public, he being a 
public prosecutor out of his own purse. 

350. {Mr. JVaddington.) Supposing he fails, does 
he pay costs ? — Yes, substantially, because he gives 
a bond to the Attorney General. 

351. {Sir H. Cairns.) In your opinion, would it be 
desirable that there should be a mode by which a 
member of the public, who thinks that a Patent is 
invalid, and feels it to be irksome, should be able at 
once to bring the question to issue, whether it is valid 
or not, and if he proves it to be invalid should 
recover costs from the patentee ? — If it were a cheap 
remedy, I should say that it would be a desirable 
thing, but at present I do not know of any cheaper 
remedy than the writ of scire facias. 

352. There is no cheaper one at present ? — ^But, 
supposing that you could have a Court to try that 
question at a reasonable cost both to the prosecutor 
and to the inventor or patentee, it would be desirable, 
for the benefit of the public, and also for the benefit 
of the patentee, because at an early period you would 
stop him from going to outlays to which he would 
otherwise be induced to go, under the supposition 
that he had a valid Patent. 

353. {Mr. Grove.) You have not, I suppose, 
thought enough of the subject to suggest any mode 
by which that object could be cheaply effected ? — 
No, I am not at present prepared to suggest any. 
The system at the present time of trying Patent causes 
is so disastrous in its consequences as to money 
matters that I am frightened at it ; it is an increas- 
ing quantity every year, and not a diminishing one. 
I can remember a time when we used to go into 
Court to try a Patent cause in a comparatively simple 
way, and there was not half the paraphernalia which 
there now is. We got through it in the course of a 
few hours, and people were quite as well or more 
satisfied than they are now when we are three days 
or a week in trying a Patent cause. 

354. {Sir H. Cairns.) What is the reason of the 
increased time and expense ? — That is a very long 
subject. I shall be very happy to go into it step by 
step. I think that you must take the writ of scire 
facias as one part of the whole question of trying 
Patent causes ; I cannot at present sever the one from 
the other. At present I do not see my way to the 
matter being any difierent than trying a Patent action. 

355. You will be able at some future period to give 
us or to tell us where we can conveniently find the 
expense which has been occasioned by different 
Patent actions ? — I shall be able to obtain, if you 
wish it, a great deal of such information by inquiring 
of several solicitors with whom I have been engaged 
in various Patent causes. 

355. I did not mean so much particular causes as 
the litigation upon particular Patents. We know 
very well and see every day that Patents are the sub- 
jects of a great many actions ? — I mean upon one 
simple action. 

356. {Mr. Attorney General.) Is the expense of 
the process of scire facias, independent of its involv- 
ing a trial, considerable ? — No. 

357. Therefore, when you speak of a scire facias 
being expensive, you 'include the expense of trial ? 
— ^It is the trial ; it is not in getting to issue, but it 
is after issue is joined where the expense is incurred. 

358. Therefore, the proceeding by scire facias is 
expensive in the same way and for the same causes 
which make the trial of an ordinary Patent cause 
between A. B. and CD. expensive ? — Precisely. 

359. {Mr. Waddington.) — Are not proceedings by 
scire facias very rare ? — In modern times they are 
very rare, because the patentee has the reply. For- 
merly the Crown had the reply, so that up to a very 
few years ago no Patents ever stood a writ of scire 
facias. 

360. {Mr. Hindmarch.) You have not yourself 
been personally connected with taking out the process 
in the Patent Office ? — I have nothing to do with it. 

361. You have said that it is not very expensive, 
but you do not speak from your own knowledge ? — 
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I can give you one instance where a great deal of 
money was spent even in the preliminaries because 
there have been such things as going before the 
Master of the Kolls to deal with preliminary stages. 
That cost a great deal of money. Mr. Attorney 
General put to me whether, ordinarily speaking, 
getting to issue is a costly matter : I say no. 

362. {Mr. Waddington.) You do not put the ob- 
jections to the Patent upon the record, I suppose ? — 
The parties are bound to do so. In scire facias they 
are in the writ itself ; they are part of the record ; 
they are obliged to serve them with the writ. In 

The witness 



scire facias they are so to speak part of the declara- 
tion ; the writ in substance is almost the declaration, 
363. {Mr. Grove.) There are a good many inter- 
locutory proceedings which occasion some degree of 
expense, as for instance amending notices of objec- 
tions, amending particular branches, and matters of 
that sort ? — Yes, both in scire facias and in action 
for infringement. The question is a serious one, and 
one which requires to be looked into, because it is a 
growing expense in all Patent trials ; every year 
seems to make them more costly than they were 
previously. 

withdrew. 



Adjourned to to-morrow at half-past 4 o'clock. 
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IcDeo. 1SG2. 364. {Chairman.) At your last examination you 

.— — spoke of the growing expense of Patent trials, and 

you said that every year seemed to make them more 
costly than they were previously ; will you explain 
that statement ? — I perfectly remember the statement, 
and I maintain the opinion which I then expressed. 

365. Can you explain why they are every year 
more costly than they were previously ? — In order to 
determine that we ought to begin with the manner 
in which a Patent action is now brought, and the 
manner in which it is tried. Formerly there was 
simply a plea of not guilty, and every objection or 
defence a defendant could raise could be brought 
forward under that plea. Now in order to prevent 
the surprises which occasionally occurred in these 
trials, it has been required that the defendant should 
give notice of every objection upon which the Court 
is to judge of the want of novelty of the invention, 
or the want of sufficiency of the Specification of the 
Patent. In addition to that, since 1853 all the 
Specifications of Patents have been . published, and 
the cost of copies of them is exceedingly small. The 
Comniissioners have also published abstracts of Speci- 
fications. In drawing the pleadings the pleaders 
have these abstracts and indexes of the Patents before 
them, and they put in to the objections every Speci- 
ficntion relating to the subject, this being for them a 
safe and easy expedient, but it loads the case with 
much that is foreign to the issues. Then again the 
Common Law Procedure Act requires that in declaring 
the plaintiff shall give with his declaration particulars 
of breaches. Now, unless those particulars of breaches 
are yoTj specific and pointed to the cause of action it 
increases the difficulty of the, defendant, who has to 
guard himself as respects every construction which 
it is possible to put on the Specification. The law 
of infringement is this : If a Patent be taken out for 
a system requiring several consecutive operations, or 
processes, or if it be for a combined machine, and the 
combination of the whole is new and is tliat which is 
patented, the law holds that the validity of the Patent 
shall be tested on the whole being new and useful ; 
but a party becomes a wrong-doer if he uses any one 
portion of that system which was new in itself, inde- 
pendently of the combination, so to speak ; and 
therefore if the averment or the statement in the 
particulars of breaches be general, the defendant may 
be found guilty of infringing anything which is found 
in that Specification which was new at the date of 
that Patent. The defendant, in order to stop out or to 
eliminate everything which iio himself is doing from 



bemg held to be an infringement, gets up a defence 
consisting partly of Specifications, partlv of publi- 
cations in print, and partly of pre-users by other 
manufacturers ; and therefore the great source in my 
opinion of the growing cost of Patent actions, and 
the increased time which they take in trying is the 
want of point and exactness in the issue which has 
to be tried between the parties when the case conies 
into Court. Now in the Courts of Equity we have 
lound that m consequence of the manner of drawino- 
bills of modern time, and the averment in those bills 
setting out the thing complained of, in a short and 
c ear statement, which is sworn to on the part of the 
plamtiflr and then on the other side the defendant 
and Ills witnesses bringing with point and exactness 
he matters which they have to offer in defence and 
these being again very concise and closely expressed 
we get at a far closer issue. Therefo/e the gmS 
thmg m my opinion with regard to the statement of 
the procedure in the Common Law Courts is to devise 
some mode by which the cause of complaint should 
be exactly defined. Then having the cause of com 
plaint exactly defined, the defendant would on"; 
require to put upon defence one of two thTn" either 
that he was not doing that which he was'charS 
with doing, or that the thinff had hrpn aL^TP 
and he would not place before the Srt as b. "'' 
does, JO, 20 or 30%ecifications of p^v ou ' PateT 

solicitor gets the notice orobtcions on t? ^"""/" p 
the defendant he purchases all thn- "^ «^"' 
and he places them before some itrt ^P^^^^^^'-^t'O^^' 
■advise as to their contenTs! anTasC {,.^7'*'"' '" 
the Specification and il^o ^^^^t'':Tlli'':^:i,^^ 
This investigation costs a great deal nf ,1^ ^• 

It must be done by every sdentific t J T^' ''""^ 

not be satisfied to so into OonU , i ^^"""^""'^ ^^"^ 
tolerably well acquitted S th^l^ rteit^'^^'^'f 
and every of those publication ? He"! t^^' 
in some cases a nerfpotlv TT^,. i ■^^'^"'^^ this is 
counsel as well as for tl le rnw" -'^^ '"^^'^ ^oi" the 
If on the one h^^d the .aS fwerf "^t»" ^-• 
pi-ecise expression of the cn,use o '^ ^'""''^ ^'' * 
on the other hand the defend fntL"^^'''"'' ''"^ '^^ 

toputinanyofthesopuS:„:SCS"'a 
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short explanation of the exact point upon which he 
relied, which was said to be contained in those publi- 
cations, then I think that a Judge would find that a 
Patent action was not, or ought not to be, heavier 
than any other action which I can imagine, or with 
which I am acquainted. 

366. Then, if I understand you rightly, you think that 
the principal fault of the present mode of procedure is 
that the patentee when he comes into Court to defend 
his Patent is not required to state with sufficient 
accuracy the precise point in which he considers 
that it has been infringed ? — That is so, and it very 
often happens that the defendant has not the slightest 
notion, until he hears the counsel state it with exact- 
ness in opening the case, what the precise point of 
complaint against him really is. A barrister stated 
to me yesterday, in regard to a case in which I 
had recently given evidence, that he had not known 
the exact cause of complaint up to the time when my 
evidence was given, and I was the last witness. 

367. {Sir If. Cairns.) You have spoken of the in- 
creased expense of Patent actions, and I gather from 
your explanation that the alterations which have 
been made in the pleading have been intended at all 
events to bring about what you desire ? — ^Precisely ; 
nothing can be better than the theory of the plead- 
ings ; the plaintiff has to draw up his particulars of 
breaches ; if the defendant is not satisfied he takes 
out a summons before a Judge at chambers. The 
general answer to the requirement on the part of the 
defendant for better and further and more exact 
breaches is this : the Judge says, " Why, you have 
" got the plaintifPs Specification, and you must know 
" all about it." That would appear at first sight to 
be a very reasonable and proper answer, but when you 
come to test it in fact it seldom happens that a defend- 
ant is accused of infringing the whole of a system or the 
whole of a combination, but he is accused of infring- 
ing some special portion of the combination or some 
special new character which that combination brings 
out. Therefore, the defendant's machine may appear 
to an unpractised eye to be entirely different until 
some one portion is set apart from all the other por- 
tions, and on comparing that with something in the 
Specification of the plaintiff, you find eithe;r a substan- 
tive exactness or positive exactness ; and I should 
say that in most of the cases which are tried that is 
the class of infringement which comes before the 
Court ; it is a constructive infringement and not an 
infringement of the whole for which the Patent has 
been taken out. 

368. Is it your opinion that the alterations to 
which you have referred, which have been made in 
the pleading, have rendered trials at the present day 
more expensive than they were before those alterations, 
or that those alterations have lessened the expense to 
a certain extent, but not so much as one would desire 
to see it lessened ? — My opinion is, that the new system 
of pleadings as carried out largely increases the cost of 
Patent actions coupled with the circumstance of the 
publication of all the Specifications, which allows of a 
mass of supposed defence being readily got up, and 
thereby largely increases the expenses ; it is the 
multitude of Specifications which are put in in answer 
which create the expense. 

369. (Mr. Waddington.) Then, would you revert 
to a declaration without any assignment of breaches ? 
— Certainly not. 

370. Why not ? — You would leave everything open, 
and would be subject to surprise when you got into 
Court for the first time. 

371. Would not that be more expensive than the 
present mode? — It would be less expensive in the 
immediate trial, but you would have new trials ; and 
on the second trial you would not be sure that the 
same or only the same defence would be brought 
against you as you had on the first, otherwise a first 
trial would be the best possible way to get a correct 
isKue to try in the second trial. 

372. I presume that the plaintiff is not now allowed 
to give evidence of any infringement which is not 

F 



distinctly described in his notice ? — Certainly not ; W. Carpmaet, 

but the notice is in such general language that it Esq. 

traverses the whole Specification. ,. t^ r„„„ 

ortr. ri,^ . ^^ T \ ir j.\. 16 Dec. 1862. 

373. {Mr. Attorney General.) You mean the par- 

ticulars of breaches ? — Yes. 

374. {tir. Waddington.) Cannot you apply for 
further and better particulars ? — Yes ; you apply to 
a Judge ; but the Judge is wholly unacquainted with 
the contents of the Specification, and is not informed 
that it may be only a part of what the defendant is 
doing which is similar to a part of that which is in 
the plaintiff's Specification. 

375. {Sir H. Cairns.) Supposing that the plaintiff 
gives particulars of breaches 50 in number, and 
that expenses are incurred on both sides in preparing 
evidence, and that he fails upon 49 but succeeds 
upon one, of course he gets a verdict ; but how are 
the costs of setting up 49 long breaches dealt with ? 
—If the essential issue is found on the part of the 
plaintiff the costs paid by him will be exceedingly 
small as compared with the costs to which he has 
put the other side. I will give you an instance. 
Supposing that the plaintiff is nonsuited, the statute 
states that a defendant shall only recover costs in 
regard to such of his objections which he has proved, 
as certified by the Court. If a plaintiff is nonsuited 
the defendant can recover none of his costs with 
regard to all the ordinary evidence of want of novelty 
and want of infringement, because the defendant has 
not developed his case and the judge cannot certify. 

376. Do you mean that if a patentee sues an 
alleged infringer, and the defendant says, "I have 
" not infringed, and in addition to that your Patent is 
" not new," and gives notice of various other Speci- 
fications showing that the Patent is not new, and has 
his witnesses ready to prove his case, and the plaintiff 
fails upon the opening of his case on his own showing, 
and is nonsuited, the defendant has no power of 
recovering costs ? — He has no power of recovering 
costs in getting up his defence to prove that the 
invention is old and that he was not an infringer. 

377. What costs does he get ? — Only the general 
costs of the suit, which are veiy small compared with 
the whole. 

378. {Mr. Waddington.) He would not get the 
costs of the issues raised upon those particular things? 
—No. 

379. {Mr. Attorney General.) They are not disposed 
of on a nonsuit ? — No. The- Judge has to certify under 
the statute to enable costs to be recovered that the 
defendant did prove, and to make a schedule of what 
has been proved by the defendant. 

380. You are aware, no doubt, that the present 
system of pleading, namely, giving the particular 
breaches and the notice of objections, is all provided 
for by the 4)st section of the Act of 1852 ? — Yes. 

381. Previously to that I understand you to say 
that the pleading was the general issue simply ? — 
Yes. 

382. That of course gave no particular information 
of any kind to the other side ? — Not of any kind. 

383. Not even in general terms ? — No. 

384. Neither was the declaration accompanied by 
anything which gave any precise information at all ? 
-No. 

385. Tlierefore I take for granted that as far as 
regards the communication of information by the plain- 
tiff to the defendant with respect to the breaches, and 
by the defendant to the plaintiff with respect to the 
affirmative defences or other defences, more informa- 
tion is given by the present system than was 'given 
previously ? — Yes. 

386. You have adverted to the publication of 
Specifications at the Patent OflSce, as having turned 
out to be a means in your judgment of increasing 
expense ? — Yes, in contesting Patent actions. 

387. I presume you mean that a reference is made 
easily to those various Specifications by industrious 
and ingenious persons, who see whether from a great 
mass of Specifications they cannot pick up some one 
or more which may bear upon the case, although they 
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W. Carpmael, may not have been in any one's contemplation at the 
■S*9- time of the infringement ? — Precisely. 

388. Supposing the old system of pleading to have 
continued, namely, the'mere general issue and a mere 
declaration, but this system of publishing the Speci- 
fications to have come into use, can yon say whether 
the evil of vrhich you now complain would not in all 
probability have ensued and in an aggravated form ? 
— ^I think it possible that it would. 

389. Having regard to the provisions of the 41st 
section of the Act of 1852, are you prepared to 
suggest any improvement. I understand that you would 
not go back to the old system ? — ^Certainly not.^ 

390. Can you suggest any improvement in either of 
these two respects, that is to say, the delivery of par- 
ticulars ofbreaches with the plaintiff's declaration and 
the delivery with the defendant's pleas of notice of ob- 
jections ? — In regard to the particulars of breaches I 
have already stated that I entertain a very strong 
opinion that the plaintiff should be bound to give a 
precise definition of the thing which he complains of 
on the part of the defendant, the same as he now does 
when his counsel comes into Court and defines before 
the Court and jury the exact issue which he is going 
to put upon the defendant to answer. If we had that 
on the part of the plaintiff, then on the part of the de- 
fendant I would require that whenever he is going to 
put into evidence the Specifications of preceding Pa- 
tents, or a publication of any sort, he should give as 
regards each of those documents a statement of what 
he is going to prove out of them to meet the issue 
which the plantiff has put upon him. 

391. Then I understand you, as regards particulars 
of breaches, the language of the statute being that the 
" plaintiff shall deliver with his declaration particu- 
" lars of the breaches complained of, " that if the law 
were altered you would have some expression which 
would make " particulars, " more precise ? — Yes. 
There was the case which was tried some time ago, 
that of Lister v. Leather, with reference to combing 
wool, and which I referred to in my former evidence. 

The defendant's machine when the case came on 
for trial appeared to an unpractised eye, and even to 
men well informed on these questions, to be a totally 
different machine from that of the plaintiff, but the 
moment that the proposition was put forward by 
the present Lord Chelmsford (then Sir Frederick 
Thesiger) that the accusation was the putting the 
dirty ends of half cleaned tufts of wool into a comb 
it narrowed the matter into an exceedingly small 
question, aye or no, was it new to put a dirty-ended 
tuft into a comb ? if not, any machine containing 
that system of action contained that which was the 
essence of the plaintiff's invention. Now had the 
breach or breaches set forth that fact in exact terms 
as it was set forth when it subsequently came before 
the Court, there could have been comparatively little 
difficulty in trying. that issue ; whereas it was one of 
the most costly actions that was ever fought. It is 
true that it was a trade fighting against an individual. 

392. (Mr. Fairbairn.) Did that apply to the comb- 
ing machine ? — Yes ; it was Lister's. 

393. {Mr. Attorney General.^ As to notices of 
objection on the part of the defendant, I under- 
stand you that you would require that amongst other 
things he should point the objections ? — That he 
should point the objection to the issue. 

394. That is to say, that referring, say, to a former 
Patent granted to A.B. in 1852, he should not simply 
refer to it by title, and name, and number, but state 
in terms in what way he considered it to bo an 
anticipation, or in some other way to invalidate the 
plaintiff's Patent ? — Yes ; for instance, the defendant 
might say, " I am doing precisely that which is de- 
" scribed in that Specification, and I intend to use 
" it at the trial, saying that if I am infringing the 
" plaintiff's Patent then the plaintiff's Patent is 
" invalid, as it claims that which previously existed." 

395. Is it the practice in giving notices of objec- 
tion simply to refer to the previous Patents enumera- 
ting them by date and title ? — Usually it is so ; and 



then the plaintiff goes to a Judge at chambers a,nd 
the Judge at chambers looks at the Specification 
and says, " This is a very heavy Specification, and 
" a large number of things are described in it ; you 
" must mark the pages and the drawings on which 
« vou intend to rely." This is very commonly 
answered by the defendant saying " I intend to rely 
" upon the whole." 

396. And in practice is it known to you that 
that lias been aUowed to pass as a sufficient com- 
pliance with the statute ?— Constantly. 

397. Have you ever thought of suggestions by 
which greater particularity in the breaches, and 
greater precision in the notices of objection, might 
be to some extent ensured by provisions with refer- 
ence to costs ? — I think they might be so ensured to 
some extent. 

398. That is to say, casting upon the plaintiff who 
gives particulars of breaches which he does not 
sustain, and upon the defendant who gives notices 
of objection which he does not sustain, the whole 
weight of the costs of those matters as if they were 
distinct matters of pleading ? — That would have a 
certain effect upon it ; but you are aware of the 
difficulty which a Judge has in certifying in a trial 
all that has come before him. The difficulty would 
be the increased] burden put upon the Judges with 
regard to costs, and I am afraid that the benefit would 
be very little. 

399. Would not the effect of a provision as to 
costs be preventive, in your judgment, so as much 
to diminish the number of- particulars of breaches 
and of notices of objection ? — I think so to some 
extent. 

400. Then if that were so there would not be the 
same embarrassment on the part of a Judge as there 
is with the present multitudinous number of breaches 
and objections ? — Possibly not ; at present there aro 
but one or two breaches attached to a declaration. 

401. But the objections are very numerous? — 
Yes ; I have seen as many as 100 objections branching 
out to some 10 or 20 heads in each objection. ' 

402. {Sir H. Cairns^ Is there any way in whicli 
the complication of these objections and particulars 
of breaches of which you speak can be checked, 
except by dealing with costs. Let us put this 
case, — of course before a trial comes on the Judge 
cannot try the question in advance. Supposing 
that a defendant chooses to say, " I rely upon every 
" sentence in a particular Specification taken out 
" ten years ago for the purpose of showing that 
" your Invention is not new ;" what is a Judge to 
do ? Is he to say, " It is quite impossible that every 
" sentence can be material and useful; show the par- 
" ticular sentence or sentences ?" — That i§ why I 
stated that 1 would not allow the sentences or the parts 
of the Specification to be given, but I would have 
the defendant give a statement of the exact point or 
points which ho intended to prove out of the Speci- 
fication with reference to the issue put upon him, 
every invention is capable of being stated in a few 
words. 

403. Suppose he says, "The Specification is in 
" the words and figures following; and I really say 
" that that is the very Invention for which the 
I' plaintiff has a Patent ?" — I can only answer you 
in this way with regard to things of that sort : when 
I am sitting as an arbitraior, counsel, parties, and 
witnesses do not visit me with a mass of Specifications, 
and where thoy hate given notice of these tliinas thov 
frequently do not produce Ihcni at i\ll. 

404. That is to say, they give notice beforehand 
that they will use them, and when the case comes to 
trial they do not use them ? — Yes ; for this reason, 
tliat they will not insult my judgment by producimr 
a quantity of documents before me which thoy know 
I canjead and decide for myself their nature. " 

405. Is not it now verv often the case that n 
defendant who has -ivcn a groat many notices of 
obicction does not actually bring them forward when 
the trial comes on and brings forward very few '■'— 
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He Tery often brings forward comparatively few ; at 
other times the parties bring forward a large number, 
and they cross-examine and examine witnesses on 
both sides with reference to them, by which there 
is such a cloud at the end of the case, and Judges and 
juries are so confused, that they have not the slightest 
notion what they have to decide. 

406. But that does not occur where you are sitting 
as an arbitrator ? — I have never found it when I have 
been sitting as an arbitrator. An arbitrator can 
make the parties define as closely as he pleases. 

407. {Vice- Chancellor Wood.) You are aware that 
the defendant may not only prove a want of -novelty 
in the particular part of the Patent which he is accused 
of having infringed, but may prove a want of novelty 
in any part of the Patent in order to be a defence to 
the action even if he has infringed a particular part, 
and if the particular part which he has so infringed 
happens to be new ? — Yes. 

408. Then you would apply your mode of procedure 
to all the rest of the Patent, namely, that if he finds a 
Patent containing five, six, or seven inventions, and 
wishes to dispute three or four of them, you would 

• make him specify the ground upon which he objects 

• to the novelty of every other part of the Patent ? — , 
Yes ; if a Patent has six claims of invention, and he 
wishes to attack No 1 . for want of novelty, I would 

- not allow him simply to say, " Such a Patent was 
" taken out at such a date which destroys the 
' " novelty of the plaintiff's Patent," I should require 
■ him to say " I bring forward that Specification with 
'^ " a view to prove that No. 1, which is a claim on 
'* " the part of the plaintiff for doing so and so, is 
" found and contained in the Specification produced." 
i 409. While the matter is in a state of pleading, 
ii before the parties have got to the distinct issue, and 
B before the Judge has distinct control over the case in 

• trying it, suppose the defendant says ; "I mean to rely 

I " upon the whole Patent," how would you enable the 
K Judge to deal with that objection, is he to hear that 
i objection before trying the case, or afterwards ? — ^My 

own feeling is that you must give the Court additional 
i power with reference to dealing with pleadings before 
m they get into Court. I think that a Master of the 
(4 Court, or some such person, aided by some proper 

II officer, who should understand the manufacturing 
Ji: or the engineering, or mechanical character of the 
(6 question, should determine the pleas before they get 
tt: into Court. 

J, 410. That would be a preliminary hearing on that 
n part of the case ? — Not a preliminary hearing of the 
L case, but the plaintiff and defendant should be bound 
iK to place all matters before the Master, or before 
'0 whatever other officer you have, to see that the 
,S, breaches, or the notices of objection, were reasonable 
Kff and properly drawn. 

l^ 411. That could not well be ex parte ; a man would 
jgi not apply to reduce his own pleadings ? — No, it must 
;i, be a hearing before some proper officer. 
'\ 412. Would you have counsel there or not"? — I 
., suppose so, but I am afraid that counsel generally in- 

crease the occupation of the Judge and of all other 
; parties. 

J j 413. (Mr. Fairbairn.) Is it not the duty of the 
r|j plaintiff to define clearly and distinctly what is the 
\ , nature of his complaint ? — It is the duty, but not the 
' i practice. 

', , 414. To show to what extent he is injured by the 
'^■, infringement ? — It is not the practice. The plaintiff 
"", simply avers that the defendant has infringed his 
^ Patent by doing so and so, which in fact includes the 

whole description of his Specification. 
'■*', 415. Then is it left to the defendant to show to 
""twhat extent he has infringed the Patent? — Then the 
*i defendant has to defend himself, and as I tell you, 
*f!very often the defendant and his counsel and advisers 
f'^'do not know the issue till he gets into Court, and 

then when the plaintiff's counsel stands up and tells 

• the Court and jury the precise point which he is going 
i* to put before them, and directs their attention to it, 
'';that is very often the first time that the defendant 



and his advisers are informed of the real issue which 
they have come there to try. 

416. {Vice- Chancellor Wood.) From the very 
nature of discovery must there not be an increasing 
expense with reference to Patent actions in this 
respect, the greater the multitude of inventions the 
greater becomes the risk from year to year of their 
having been anticipated by some anterior invention, 
does it not ? — I think not. Invention is like a ladder, 
the preceding rounds of which have brought you up 
to a certain point, and from this in making further 
progress you must start, and, practically, those who 
are generally well informed upon the history and state 
of the particular manufacture will tell whether it is 
a new step or not. 

417. In some cases are there not very long gaps in 
the steps of the ladder between the Patent which is 
relied upon for invalidating the subsequent Patent 
and the subsequent Patent itself? — There are all 
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418. {Mr. Forster.) I think you stated that in com- 
paring the new mode of pleading with the old mode 
of pleading, the old might have the advantage in im- 
mediate expense, but rendered new trials more likely ? 
—Yes. 

419. Has the proportion of new trials really 
diminished since the new mode was introduced, that 
is to say, the proportion of important cases in which 
new trials have been demanded ? — I would not ven- 
ture to speak from memory upon that point very 
positively, but I think that there were more new 
trials formerly than in modern times. There have 
been comparatively very few new trials in modern 
time. 

420. {Mr. Attorney General.) You mean on the 
ground of surprise ? — Yes. 

421. {Mr. Forster.) In the very costly cases to 
which you have aUuded, of the combing machine, it 
was tried over and over again, I think ? — It was tried 
only upon two occasions. The Court was of opinion 
in the first suit that the Specification was so drawn 
as to include more than the patentee intended to in- 
clude, and practically more than he had a right to 
include, and they suggested that he should take ad- 
vantage of the statute and disclaim and alter ' his 
Specification so as to meet the real facts of the case, 
which he did, and then proceeded with the amended 
Specification. 

422. The proposition which you have now made 
that the issue should be narrowed would in that case 
have prevented the new trial ? — No, it would not 
have prevented the second trial, in that case, as at 
the first trial, the plaintiff could not recover because 
his Specification was held to claim too much. 

423. {Lord Overstone.) Have I understood you 
correctly that when parties come before you as an 
arbitrator the frivolous pleas which . appear to give 
rise to so much improper expense are never pressed ? 
— I have had a large number of cases referred to me 
and I have had to settle a very large number of 
cases, but I am never troubled with a multitude of 
these previous publications. 

424. Is that because those frivolous pleas fall to 
the ground in the presence of a competent tribunal ? 
— It is wholly so, I believe. 

425. Are we to infer from that evidence that the 
true remedy for the evils which we have been dis- 
cussing is the improvement of the tribunal ? — I think 
it requires improvement very decidedly. 

426. And you think that the creation of a more 
intelligent and competent tribunal would go far to 
put an end to these difficulties ? — I would not say a 
more intelligent tribunal, because my own feeling is 
that you cannot have a more intelligent tribunal than 
the Judges of the land, but I would endeavour to 
give to the Judges that quantity of technical know- 
ledge which I may be supposed to possess, and a 
knowledge of manufactures generally. If we could 
only assist the Judge by some person external of the 
experts who come before him, and independent of the 
case which he had to decide upon, then I think we 
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W. CarpmaeJ, should get very near perfection. I should be very sorry 
■^«?- to suggest anything to take it out of the hands of the 

16 Dec isfo Judges, because many points of very nice law arise, 
' and only a judicial mind could deal with them. 

427. Are we not to understand from your evidence 
that these frivolous pleas fall to the ground when the 
parties are called upon to bring them before a 
tribunal, which from its special and peculiar know- 
ledge they are satisfied will not be deceived by such 
pleas ? — That is so, certainly. 

428. Then are we not to infer that if we create a 
tribunal with such competent knowledge upon that 
particular subje'jt as that frivolous pleas will have 
no chance of misleading or puzzling that tribunal, 
we shall go far to accomplish the object in view ? — 
I think you will. 

429. Then do you think that the tribunal as now 
constituted, however competent it may be upon matters 
of law, is sufficiently intelligent in those matters 
which have reference to Patent law for the purpose 
of preventing the bringing forward of frivolous 
pleas ? — -I think that the Court for the trial of 
Patent causes at the present time is not so clearly 
informed as it ought to te. The Admiralty Court 
employs the aid of the Brethren of the Trinity House 
sitting as assessors with it. In the same way I 
infer that if you could have some parties as indepen- 
dent of manufacturing, mechanical, and engineering 
interests as those Brethren are of the questions which 
are brought before them, — if you could have any one 
who could sit with the Judge and could read the 
Specifications and hear the experts define what they 
found in them, — I think that you would reduce a 
Patent cause to a very simple issue indeed. 

430. Is it your opinion that if a competent person, 
competent I mean upon the subject of Patent law 
and Patent processes, was associated with the legal 
authority, the consciousness that the tribunal was 
doubly intelligent, partly in law and partly in 
mechanics, would tend powerfully to check the in- 
troduction of these frivolous and costly pleadings ? — 
I think that that would greatly check it. 

431. Do you think that that would be a more efii- 
cient mode of checking it than by any specific previous 
legislation defining more correctly and closely the 
nature of the pleas which should be admitted ? — I 
think so. 

432. {Vice-Chancellor Wood.') Is it not the jury 
who determines all the questions of fact ? — It is the 
jury who decides the facts, but the difficulty is to get 
the subject into facts so that the Judge can feel that 
after having read the Specifications, and after having 
heard the witnesses on the one side and the other as 
to what they contain, he can go to the jury with a 
full confidence that he is telling them that which 
they have to decide. 

433. You have had a good deal of experience in 
arbitrations generally ? — I have had a good deal of 
experience. 

434. You have attended as a witness before arbi- 
trators ? — I have attended before arbitrators and 
also before Courts of Law. 

435. Not only in Patent cases, but I think I have 
had the pleasure of seeing you in a large number of 
railway cases ? — You have seen me in engineering 
cases generally. 

436. Has your experience led you to this obser- 
vation, that a great many of the fringes of a case 
drop oflP in the arbitrators' room across the table in 
every description of litigation ? — I will not say in every 
description, because I have been lately engaged in 
two Patent cases where there have been arbitrators, 
and I must say that the fringes have increased in 
quantity and in length. 

437. Is it not usually the case that that which is 
only thrown out to divert and distract the attention 
of a jury in a public Court, drops off the moment you 
come to discuss the matter before a single individual 
across a table ? — That is so. 

438. {Chairman.) In what you say I do not 
understand you to dispense with the agency of a 



jury ? I have not said anything about dispensing 

with the agency of a jury, but my own feeling is, 
that in a Patent case if the Judge is capable of 
deciding the law, as he unquestionably is, and were 
equally capable of understanding and feeling that 
he understood the manufacturing question as well 
as he does the law, I should only be too glad to see 
him decide the case without the help of a jury at all. 
A jury more often than otherwise rely unnecessarily 
upon the Judge, and more often find their verdict by 
his direction. 

439. {Mr.Fairhairn.) You are aware that it has been 
recommended that a commission should be appointed 
of gentlemen, one a mechanic, another a chemist, 
and a third a lawyer, in order to judge of these 
cases when an application is made for a Patent, and 
that they should decide whether the subject of it 
is a novelty or is not a novelty ? — I am not aware 
of it in that form. I have heard of a proposition 
to investigate the question of the novelty of an 
invention at the outset, but from my own experience i 
I unhesitatingly say that a chemist of the highest 
character, a mechanic or engineer of the very highest 
character, and a lawyer of the veiy highest character 
that could be found, would be a most incompetent 
tribunal to decide whether an invention brought 
before them was new and ought to be patented; 
there is not that universality of knowledge in any 
three men whom you may pick out which would 
enable them to judge whether a Patent ought or 
ought not to be granted. 

440. (Chairman.') You are now speaking of an 
entirely distinct question from that upon which we 
are at present, namely, the question whether a pre- 
liminary inquiry should take place or not, and if 
so, before what sort of tribunal ? — Precisely so. 

441. But I understand the matter which we are 
now considering to be, before what sort of tribunal 
and with what fonns of procedure shall the trial 
take place when a Patent is disputed subsequently 
to its being granted ? — ^Yes. 

442. {Mr. Fairbairn.) If such a commission as 
I have mentioned were to be appointed, with all this 
knowledge which you seem to think that the Judges 
are deficient of, would they not be more competent 
than the tribunals which now exist, I mean an 
entirely separate Court ? — My own opinion is adverse 
to separate Courts, I unhesitatingly say that a legal 
man whom we might expect to lead a Court of thai 
kind is very liable to get into what I, as a mechanic, 
would call a groove ; it may be a good groove or it may 
be a bad one, and my own feeling is that a Court 
of that kind would be a most injurious thino:, bv 
going either too largely against the public or too largely 
against the inventor. I myself see no reason to take 
It out of the present Courts of Law and Equity, where 
we have the best legal powers to deal with sucli 
questions. I want to supplement that power which 
we have, simply by giving to them an independent 
assessor, who could tell them technically and cor- 
rectly what the nature of each document produced 
was, and further than that, when experts were called 
before the Court, could tell that Court exactly 
whether an expert was leaning unfoirly towards the 
side for which he was called, and whether he was 
putting every question in behalf of that side in the 
highest possible light, whilst he was depressing or 
putting into darkness as much of his opponent's case 
as he possibly could. 

443. {Mr. TVaddington.) These are very hi?! 
tunctions which you give to this assessor; in t'lic 
first place he would assist the Judge in framimv the 
issues to bo triea, that is what you propose P-Yes; 
the lAlaster or some other officer. 

444. You propose to have a" scientific man, as I 
uiiderstand you to assist the Judge in ascertaining 
what arc the real points of issue between the parties! 
— 1 es. ' 

445. If that could bo done with greater minu1onos.s 
It would in your opinion, save the partios a hu'gc 
amount of costs lu the investigation ?ll think so. 
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446. Then you propose tliat the same person, or a 
person of the same qualifications, should also assist 
the Judge on the trial of the issue ? — Yes. 

447. [Sir H. Cairns.) I understood you just now, 
in answer to a question by Lord Overstone, to 
express an opinion that if the tribunal was made 
more competent than it is at present, the difficulties 
to which you referred a short time ago as to par- 
ticulars of breaches and notices of objections might 
be found to limit themselves, and might be dealt 
with as a question of costs afterwards ? — Precisely. 
Those things would be less required when they 
came before an arbitrator, because he is supposed 
to be well acquainted with the subject, and so it 
would be to some extent with a Court assisted by an 
assessor. In a very large number of cases which come 
before me, the parties merely agree that they will 
refer the case to me for me to adjudicate upon all 
matters in difference between them, without any 
pleadings. 

448. (J/t-. Attorney General.') It frequently hap- 
pens, as you know, in all sorts of actions that a cause 
is referred after the mere issue of the writ before 
any pleadings ? — Yes. In some cases the cause is 
referred after the pleadings are joined ; in other cases 
it is referred before any pleadings have taken place. 

449. {Mr. Waddington.) I understand you to say 
that a scientific person assisting the Judge as as- 
sessor in settling the pleadings would in your opinion 
be a very great improvement ? — I think so ; a person 
thoroughly acquainted with the manufacture would 
enable the Judge to know what the contents of the 
plaintiff's Specification were, and he would be able to 
tell him whether the plaintiff was fairly and properly 
stating the cause of complaint. 

450. And it would enable him to reduce the points 
in question to a much fewer number than they now 
usually are ? — I think so. 

451. Would you in addition to that have a scientific 
assessor to assist the Judge on the hearing of the 
cause ? — I certainly think that that is more wanted 
than the other, because the Judge has a multitude of 
these documents placed before him, and he has a 
large number of witnesses who como to speak of 
processes which he cannot have carried on before him, 
so that it must be done only by words of description ; 
and the Judge, not being acquainted with the nature 
of the manufacture previoush', cannot always grasp 
and hold the whole of the matter so as to go to the 
jury with any degree of confidence that he is putting 
the real facts before them. 

452. Then would you have the assessor instruct 
the Judge upon these matters while the cause is 
going 00, or merely give his opinion before the Judge 
charges the jury ? — My own opinion would be, that 
as to documentary evidence to be brought before 
the Court, the assessor ought to make himself ac- 
quainted with the contents of all these documents, 
and with the general matter beforehand, and then, 
either as the cause progressed or previously to its 
going to the jury, or from time to time he should 
give the Judge such information as he wanted in the 
matter. 

453. {Lord Overstone.) I understand your view 
upon principle to be this, that when sitting as arbi- 
trator you find that these objectionable pleas are 
brought before you to a very slight extent compared 
with the extent to which they are placed before a 
Judge and a jury ? — That is so. 

454. And you infer from that, that if the arbitrator 
could sit by the side of the Judge, the beneficial re- 
sults produced in the arbitrator's Court would take 
place in the Court of Law ? — That is my opinion. 

455. {Mr. Waddington.) Have you considered 
what sort of an officer this should be ? — I am aware 
of the difficulty which that question involves. 

456. Have you considered the character which this 
jjerson should have, whether he should be a public 
officer ? — I think that he must be a public officer 
wholly independent of any profession or business. 
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457. {Mr. Forster.) I understand you to say that by W. Carpmael, 
the help of this assessor you would enable the Judge -^^9- 
to define the facts which were to be brought before 
the jury ? — -If you cliosQ to have a jury with them. 

458. In your experience do you find that the im- 
pression which prevails pretty generally is well 
founded, namely, that the unsatisfactory nature of the 
tribunal arises very much from the incompetence of 
the jury, from the want of previous scientific ex- 
perience, to comprehend the questions brought before 
them ? — I think that the difficulty is often as great 
witli the Judge as it is with the jury. 

459. Therefore you think that if the Judge could 
be assisted by such an officer as you describe, so as 
exactly to define the facts before the jury, the average 
of juries would be competent to decide upon them ? — 
I should say yes, but I should also say that, generally 
speaking, you would hardly want a jury. 

460. {Chainnan.) As I understand your proposi- 
tion, the assessor, who is conceived to know most of 
the scientific bearings of the case, is to instruct the 
Judge, the Judge, who knows less of them, is to in- 
struct the jury, and the jury, who knows least of 
them, is finally to decide the matter ? — I have stated 
that I see no necessity for a jury under that state of 
things ; on the contrary, I do not think that a jury 
could really help the question much. 

461. {Mr. Forster.) Would you prevent the case 
being brought before a jury, or do you think that the 
effect would be that neither party would wish to 
resort to a jury ? — I should imagine that a jury 
would in most cases be dispensed with; there are so 
very few facts in Patent cases, that really and truly 
juries very seldom have anything to decide with re- 
gard to facts ; it seldom happens that the defence is 
grounded upon a previous user in which there is a 
dispute as to facts. I will, however, give you an 
instance, and one of which I have a very clear recol- 
lection ; it was a case at Nottingham : there an 
order was obtained for me to examine a machine of 
the defendant's. I was shown into a room and ex- 
amined a machine, and when I asked a question, I 
found out that they had shown me the wrong machine ; 
they had shown me the machine upon which they 
were going to found their defence in place of their 
own machine. I told his Lordship as soon as I 
entered the Court that that error had taken place, 
and his Lordship immediately said, "It is a great 
" pity that you did not examine it carefully, and come 
" and tell us exactly what it is if the issue is to rest 
" upon that machine." I then, at the wish of his 
Lordship, went and examined it, and came back and 
told him that if that machine existed previous to the 
plaintiff's Patent, then it was so substantively identical 
with t;;e Patent that I could not imagine that it 
could stand. Then the question became wholly one 
of fact to prove whether that machine in its then 
state, or substantively in its then state, existed pre- 
viously to the Patent, and that took the best part of 
a day trying, because the machine had been kept 
hidden to a large extent, not absolutely secret, for 
many persons had worked it, and many persons had 
portions of the fabric produced by it, and it came 
wholly to a question of fact for the jury after the 
Judge had submitted it to them whether that was a 
bona fide machine existing previously to the Patent. 
Now in modern times we have hardly ever had a 
fact of that kind to go to the jury on pre-user, the 
pre-user has been nearly always founded upon printed 
publications. There are very few cases of modern 
time where absolute pre-user is the defence, inde- 
pendent and separate from previous Specifications 
and publications. 

462. {Sir H. Cairns.) You have referred to the 
analogy of the Trinity Masters in a suggestion which 
you made with regard to the improvement of the 
tribunal ; have you followed out that analogy quite 
correctly, there is no jury there ? — There is no jury 
there, at least, I think not. 

463. Do you know how many Trinity Masters gene- 
rally are present ? — I do not. 
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464. But whatever number there are the evidence 
is given before them and the Judge, and then, I 
believe, the Judge asks for their opinion upon the 
facts which have been proved, stating to them what 
the issues are ? — I believe that they generally retire 
from the Court, and that then the Judge puts it to 
them. 

465. I do not know whether you have ever been 
present at a trial in the Admiralty Court ? — I have 
not. 

466. Does the Judge inform them what he considers 
to be the issues, and ask them to apply the evidence 
which they have heard to those issues ? — I have 
always understood that he does, but I believe that it 
is in private. 

467. They are, as it were, in the place of a jury, 
with knowledge and experience ? — Yes. 

468. Have you ever considered how a tribunal 
would work composed of a Judge and with, say for 
example, three experts in the place of a jury, directed 
by the Judge as to the points to which they should 
apply their mind and their knowledge, and hearing 
the evidence to a certain extent in the same way as a 
jury hears it ? — I have thought of it again and again, 
but the difficulty is that the persons whom you would 
call in as assessors or jurors in that form would be 
persons who would be most often closely allied, and 
largely interested in the issues which they had to try. 

469. I did not assume that they were so ; I put 
them upon the same footing as the assessors of whom 
you have spoken ? — Then I cannot imagine that there 
are a class of men sufficiently separated from and 
independent of manufacturers, and at the same time 
suitable for deciding cases of that sort. 

470. What occurs to you to be the greater difficulty 
in getting men to fill that position beyond the diffi- 
culty which there would be to get the assessor or the 
assessors of whom you have ' spoken ? — The difficulty 
is that I do not know of such men. I say that you 
must take your assessors out of the business or pro- 
fession which they have heretofore followed ; whereas 
if you are to have jurors chosen for a special case, 
for instance, spinners or spinning machine makers, for 
the purpose of trying a spinning machine case, or 
Nottingham lace manufacturers, or machine makers, 
for trying a lace case, then I should say that the 
interest of these parties and their position would be 
such that they ought not to be put in the- judgment 
seat to decide against their competitors in trade. 

471. Apply those observations to the suggestion 
which you made just how, you may try a lace case 
with a Judge and a jury and an assessor ? — I myself 
do not think that a jury would be wanted with an 
assessor. 

472. Then you would try it with the Judge and 
the assessor ? — Yes, and as assessors you ought to 
have men of high standing, who have been in a pro- 
fession or in business, and whose abilities and character 
are such as to cause them to be chosen and taken 
away from their profession or their business, and 
then they would be as independent of the one or the 
other as the Judge is of all the causes which he 
tries. 

473. If three assessors are to perform the part of 
a jury, what greater difficulty is there in getting men 
segregated from active professional occupation for 
that purpose than for the other purpose ? — Because 
one does not find, generally speaking, that men give 
up their profession or business to come into Court to 
act as jurors. 

474. I call them jurors rather to explain the duty 
which they are to perform ; call them, if you please, 
assessors, if you like the name better. Assume that 
three persons, whom we will call assessors, with com- 
petent mechanical or other manufacturing knowledge, 
sit along with the Judge, and hear the evidence with 
the Judge, and that the Judge points out to their 
attention what he conceives to be the issues raised on 
the pleadings, and asks them to favour him with their 
report or statement upon those issues, they would, in 
that case, be performing the function of a jury? — 



Thev would be performing the function of a jury, 
and I have no doubt that if they were independent of 
aU interest, direct and indirect, they would be a very 
good tribunal to decide the case for the Judge, or to 
ind the essential facts for him to found his judgment 
uDon with regard to the issue. 

^475 Would not that combine what you stated as 
the two desiderata which occurred to you, namely, 
first, the head of the Court, with a competent know- 
ledge of law and a habit of dealing with issues, and a 
habit of dealing with written documents and on the 
other hand persons to weigh and consider the evi- 
dence, who would not be misled by experts who were 
advocates on the one side or the other, and who would 
understand the terms of art which were used before 
them?— That would be so; but then you cannot find 
those individuals, unless you make them officers and 
make it desirable on their part to give up their pro- 
fession or business. 

476 So that if they were found and would give up 
any personal interest, it would meet your view?— Yes; 
they would in fact become similar to an arbitrator, 
chosen by reason of his special knowledge in the 
particular case which he is called upon to decide. 

477. {Chairman.) Does not it come to this, that for 
assessors such as you propose, you must have one of 
three things, either paid functionaries, or parties 
interested, or men who are superannuated ? — Just so. 

478. Of the three alternatives you prefer that of 
haying paid functionaries?— I think so. The income 
from the Patent Office is such that a reasonable 
sum may be taken from that income and given to 
parties whom you would put into the judgment seat 
as I suggest. 

479. (Sir H. Cairns.) Looking at the amount of 
legal Patent business of the country, both of the 
Common Law Courts and of the Court of Chancery, 
and the proceedings which might take place by scire 
facias, do you consider that there would ever be more 
than one body of three assessors of that kind required; 
would there necessarily ever be two cases going on 
together ? — I should say not. I should say that three 
would be as many as you could possibly require. 

480. {Mr. Attorney General.) You are aware, no 
doubt, that it has been the case for some years past, 
that if both parties to an action at law desire it, the 
trial may take place without a jury ? — Yes. 

481. Did you ever know the parties in a Patent 
action avail themselves of that option and dispense 
with the jury? — Yes, there was one case, and only 
one, I think ; I do not remember more. 

482. In your opinion, supposing the jury to be still 
retained in any shape, would it be an improvement if, 
instead of its being competent to the parties if they 
desire it, to dispense with a jury, a jury were not to 
be summoned unless the parties expressed a desire 
for it, as is the practice in the County Courts ? — ^I 
think that that would be the preferable way of 
the two. 

483. {Mr. Fairhairn.) Do you not think that the 
operations of such a tribunal would be rather com- 
plicated if you had an assessor sitting along with the 
Judge ? — I do not think so myself ; I think that the 
Judge would only ask him for information so far as 
he wanted it. Mr. Attorney General and his pre- 
decessors I believe have been in the habit of calling 
in the assistance of Mr. Woodcroft of the Commis- 
sioners' office in cases which tliey have been hearing, 
and where they have required assistance in a manu- 
facturing point of view. I do not think that the 
Law Officers have ever found any difficulty in having 
a person to whom they could refer and ask questions 
from time to time. 

484. But if you could impart all that knowledge 
which exists in the assessor to the judge himself, "it 
would very much simplify the operation ? — Yes, if 
you could find such a man, but I do not know any 
man with legal knowledge euoiish, and manufactur- 
ing knowledge enough, combining the powers of a 
Judge such as we now have, and those of the assessor 
proposed by me. 
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485. {Vtce-Chancellor Wood.) Are there any other 
points in the procedure which occur to your mind ? 
— There is one matter which I was asked to turn my 
attention to the last time I was here, namely, with 
reference to writs of scire facias. The question was 
put to me by, I think. Sir Hugh Cairns, how I would 
enable parties who feel themselves aggrieved by 
reason of an invalid grant to get rid of the grant 
without the ponderous and costly process of a scire 
facias as it exists, at present. I thought of the subject 
after I had been here, and it appears to me that in 
writs of scire facias, in place of allowing the writ to 
issue merely upon inquiring as to the parties who are 
to be prosecutors and requiring them to give a 
bond for costs, it is highly desirable that the Attorney 
General should hear the parties, the prosecutors, and 
their case, in order to judge whether it is reasonable 
and proper cause of action, before he permits the writ 
to issue ; because now the defendant in the scire 
facias, the patentee, has to come into Court with the 
same absence of knowledge of what he has to meet 
as in the other cases of which I have been speaking. 
The Attorney General, before he gives his consent 
that the writ shall issue against the Patent, requires 
that the parties shall be proper parties, and if there 
has been any litigation or there is any pending litiga- 
tion, he steps in and says, " You shall not be fighting 
" this patentee both at law, with regard to questions 
" of infringement, and also by a writ of scire facias 
" at the same time." What I should like to see, and 
it would not be very costly, is, that the Attorney 
General should hear the case of the petitioner who 
seeks to be the prosecutor and require him to place 
before him the evidence which he intends to use and 
relies upon for getting a verdict against the validity 
of the Patent ; the Attorney General would then, if he 
see cause to let the writ issue, direct the issue to be 
tried, and this I trust would be a pointed issue such 
as I have been speaking of with regard to actions at 
law, so that the patentee to defend his Patent might 
come with a thorough knowledge of the nature and 
character of the evidence which is to be brought 
against him. I think that the Attorney General 
would be benefited by having an assessor, such as 
Mr. Woodcroft or any other gentleman, sitting with 
him to hear the evidence of the petitioner. The 
Attorney General ought to hear the case in the 
presence of the patentee, not allowing him to bring 
rebutting evidence, but hearing the evidence given, 
so that he might go into Court with a thorough 
knowledge of what he is going to fight. Up to the 
present time the defendant in scire facias, the paten- 
tee, goes into Court without the slightest knowledge 
of what he has to meet when he gets there, and the 
consequence has been that up to very few years ago 
no Patent had lived tbrough a writ of scire facias. 

486. {Sir H. Cairns.) According to the present 
practice, are not particulars of objections delivered ? 
— Tes, but they are of that general character that 
you can get nothing at all out of them. 

487. (Mr. Waddington.) Then you think that that 
is a dead letter, and is of no use to the defendant ? — 
It has proved so in most instances, because I think 
that I never heard of a writ of scire facias going into 
Court where it was not complained of, and with good 
reason, that the defendant had been taken by surprise, 
and in most cases it has been tried again. 

488. {Sir H. Cairns.) The defendant in scire 
facias is as well off, however, as the plaintiff in an 
action for infringement ? — Just as well off. 

489. {Mr. Waddington.) There is an express pro- 
vision in the statute that no evidence shall be given 
on any subject of which the defendant has not notice, 
is there not ? — Yes ; but the language of the notices 
is so vague that when you come into a Court of Law 
you do not know what you have to meet. I remember 
a case, which was tried some years back, where the 
question was, whether the notice of objection was 
large enough to let in certain evidence ; it was large 
enough to let in anything, and therefore it was let 
in. The notice is given in such large terms that 
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evidence of anything of which you have not given " 

notice, but so large is the notice which you give that '_ ' 

it win take in anything which you can possibly bring 
to bear upon the case. 

490. {Sir H. Cairns.) Who begins in a writ of 
scire facias 1 — The patentee, I think, begins ; but I 
know that he gets a final reply. 

491. How long has that been the practice ? — Only 
for a very few years. 

492. Has any Patent been repealed by scire facias 
since that practice began ? — I think that there have 
been three repeals since, but I cannot speak with 
any confidence ; there have been some repeals since, 
and I think that the number is three. 

493. {Vice- Chancellor Wood?) You spoke at the 
beginning of your evidence of the advantage in Chan- 
cery of having facts raised by affidavits; do you think 
that it would be of any advantage that there should 
be an affidavit as to belief of the averments if the 
case took the course which you have suggested of 
going before the Attorney General ? — I have a great 
dislike to swearing on paper. 

494. But you spoke before of the advantage of 
having the issues arrived at on paper ? — Yes, that 
is getting the issue not proving it. We have for 
many years gone to the Court of Chancery as 
plaintiffs in order to ascertain what the defendants 
were really upon ; we have constantly done that, and 
of modern time the definition by the plaintiff in his 
bill of the thing complained of, has generally been 
drawn up with great exactness. I have assisted 
counsel again and again in preparing these defini- 
tions. Then the defendant, if there is an application 
for an injunction, has to answer by himself and 
witnesses, and make out as clear a justification as he 
can on his own part, or an injunction w^ould go against 
him ; thus he is obliged to be very specific. In your 
Honour's Court he does not put in a bundle of blue 
books and say, " You will find it there ;" but he 
tells you, " You will find in paper A so much, and 
" in paper B so much, and in paper C so much," with 
great exactness and particularity, and then we can 
judge tolerably nearly by reason of the particularities 
on the one side and the other what really is the issue 
not only in Chancery but often in the trial at law. 

495. So far the result is arrived at on paper, and 
in a manner satisfactory to your mind ? — I grant you 
that ; but what I object to in the Court of Chancery 
with regard to affidavits is this : For a great many 
years I have observed that in Patent cases we have 
constantly had exceedingly well-drawn affidavits 
pointing to exact and nice facts which met the case 
exactly in answer to the plaintiff. Of course the 
Court of Chancery did not have the witnesses before 
them, and when it got before a Court of Law these 
witnesses who had made such very nice affidavits . 
either did not appear at all, or if they appeared took 
all parties i»y surprise by a positive ignorance of the 
things which they had sworn to so nicely on 
paper. For that reason I have the greatest disrespect 
for affidavits, and ever since I have been a professional 
man I have refused to make any affidavits but those 
prepared by myself. 

496. {Sir H. Cairns.) Recurring to the proceeding 
by scire facias ; on a former occasion I understood 
you to express your opinion that with reference to 
the granting of Patents in the first instance, you 
thought that it would be very inconvenient and 
perhaps imjjracticable to have a preliminary investi- 
gation conducted openly, with opposition heard, before 
the Patent was granted. Has it occurred to you 
that, avoiding that which you consider to be in- 
convenient, namely, a preliminary investigation, you 
might arrive at the same end by providing, for any 
one aggrieved by the grant of a Patent, some cheap 
and summary way of setting it aside, for instance, 
by taking out a rule to show cause, calling on the 
patentee to justify the Patent which he has thus 
obtained ? — I do not think that a cheap remedy could 
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be obtained by that course of action, but I do think 
that if a party feeling himself aggrieved went to 
the Attorney General and said, " I have such and 
" such evidence to show that that Patent is a bad 
" Patent," and that if it were heard, and there were 
a clear case to justify the Attorney General in direct- 
ing an issue to be tried upon the subject, most bad 
Patents would fall and stop the moment that the 
Attorney General had stated that an issue should be 
tried. 

497. Then you would have it argued before the 
Attorney General, I suppose, in the usual way, with 
counsel ? — No, I would only have it argued on the side 
of the petitioner, that is to say, the party seeking to be 
the prosecutor; something in the nature of the inves- 
tigation by a grand jury; and if the Attorney Ge- 
neral was satisfied upon the merits then brought 
before him, that there was a reasonable cause to 
believe that there was a want of validity in that Pa- 
tent, he should direct an issue to be tried. I believe 
that very few men, ,after such an inquiry and such 
a direction, would defend their Patents. 

498. Would it be an ex parte proceeding before the 
Attorney General ? — I think not ; I think that it 
ought to be in the presence of the patentee, but that 
he should not be permitted to bring rebutting evi- 
dence. 

499. That is to say, that the Attorney General 
would try the case in the presence of both sides, the 
one side being allowed to bring evidence, and the 
other not? — Yes, because I think that the issue should 
be tried by a Court of Law, in order to deprive the 
patentee of his Patent, if he chose to defend it. 

500. Assume that the other side had rebutting 
evidence, which the moment that the case went to a 
Court of Law he produced ? — The rebutting evidence 
could only be of this sort: supposing that there were 
some matters of fact of a pre-user, such as you sug- 
gested upon a former occasion, that a manufacturer 
bad been working for some years in a particular way, 
and one fine morning received notice that he was 
infringing a Patent which had been taken out a short 
time previously, he would not wish to be a defendant 
in an action, but would put himself in motion and 
endeavour to get that Patent repealed ; he would then 
go, in the way that I would venture to suggest, to the 
Attorney General and ask to be prosecutor in a writ 
of scire facias to repeal that Patent. The Attorney 
GJeneral would then hear what he had to say, and 
assuming the facts to be such as you suggested upon a 
former occasion, namely, that the party had himself 
in his own factory been using the process for some 
time, he would put that evidence before the Attorney 
General, and the Attorney General upon hearing it 
would direct an issue to take place, and then the 
patentee having heard that, and being aware cf what 
really was the case, would not venture to defend his 
Patent. 

501. Do you think that it would be conducive to 
the ends of justice that a case should be brought into 
Court, with the knowledge on the part of every one 
that the Attorney General had before adjudicated on 
the matter to a certain extent ? — I think so. He 
would only have been invited to permit the Queen's 
name to be used in a writ of scire facias for repealing 
the Patent, it would be known that he had such 
evidence brought before him as justified him in 
issuing a writ of scire facias not as a matter of 
course, as now is the case, but he would have done 
it upon clear and reasonable evidence, which required 
an answer, or otherwise the Patent should fall. 

502. {Vice- Chancellor Wood.) It would be some- 
thing like the Attorney General's fiat in an informa- 
tion on a charity ? — Yes. 

503. You are aware that in that case he does not 
look into the evidence, but merely sees that the state- 
ments warrant the fiat ? — Yes. 1 want him to go a 
li I lie further than that. I want him to be satisfied 
that the evidence is such as fo justify and require 
him in ftict to allow the Queen's name to be used. 

504. {Mr. JVaddingtoii.) lu a sort of ex-officio 



jnanner ?— He acts ex-officio now in permitting the 
writ to issue, but he does not inquire into the tacts 
brought against the Patent. He represents the 
Queen, in fact, the same as if you went to the Crown 
and asked for permission to use the Queen s name 
'n repealing aiiy other grant which the Crown had 

'""'505. The ground of proceeding is, that the Crown 
has been deceived in making that grant?— Phat is 
the technical ground. , . , r^ ^ 

506 You propose that before the Attorney General 
assumes that he should have certain evidence ?-Yes, 
and if he once took evidence on the part of the party 
seeking to bo prosecutor, and had a clear case made 
out to induce him to direct an issue upon the question, 
(confining the party to what was then brought 
forwardi, I believe that in many cases the allowing 
the writ to issue would practically decide the question, 
and that this would sweep away many mvahd or 
worthless Patents. t,, i- 

507. The same inquiry would enable him to 
confine the issues within reasonable limits ? — It would 
do so. 

508. And to send the parties to trial ?— Yes, the 
one to defend his Patent upon that evidence, and the 
other to bring forward that evidence, and not rake 
for evidence subsequent to the issue of the writ. 

509. {Mr. Attorney General.) What would be the 
advantage of the presence of the patentee, who, accord- 
ing to your scheme, is not allowed to take any part 
in the discussion ? — The object of the patentee being 
present would be merely for the purpose of hearing 
the evidence against his Patent, and the nature of the 
evidence which would be brought if the case was 
permitted to go into Court. Having that knowledge, 
unless it was a very clear case, and he had a good 
defence, he would never think of defending the Patent, 
and the probability would be that he would not 
defend it, and then you would only want a mere 
warrant or document ordering it to be cancelled. 
The Attorney General would put the patentee upon 
certain terms, to appear within a certain time, to 
defend his Patent after what he had heard, and if he 
did not come forward and defend it the Patent should 
be repealed by an order of the Crown, or any other 
necessary form. You cannot repeal and take off the 
seals from a grant of the Crown without some form 
consistent with the nature and dignity of the grant. 

510. {Lord Overstone.) Might not there be some 
danger in a case of that sort of a patentee being 
worried out of his Patent. You have spoken of a 
case in which you said that there was a* trade on 
cue side against the patentee on the other ; would not 
what you have proposed give the trade great power 
to fight the patentee ? — They have now that power, 
and the trade very commonly get up a fight against a 
Patent, but I think that it would give tlie patentee 
a far better standing than he has now. At the 
present moment any person in a trade may go to the 
Attorney General, and supposing that there are no 
actions pending, and that there is no special reason 
against the prosecutor, and he gives a bond to the 
Attorney General for the costs of the patentee in the 
event of the patentee succeeding, he will obtain a 
writ of scire facias, and he may rake up the history 
of the whole manufacture, and bring it into Court, 
giving merely a quantity of general notices which 
will include everything that ever Avas done. Thciv- 
fore the patentee has to fight the matter now m the 
dark, whereas I propose that lie should fight it in the 
light. 

511. {Vice- Chancellor TVood.) You suggest, I sup- 
pose, that the Attorney General should not arant 
a second writ on the failure of the first -v\-ithout"vcry 
strong reason ?— Certainly not. I should say that it 
would be one of the best things possible to cheek 
further litigation. 

512. {iMr. Forstcr.) Would not the provision of 
which you spiak rather lend to give an unfair ad- 
vanta;;c to the opposing party in this way, that if ho 
had the opportunity of hearins;' the Whole oi: (ho 
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evidence to be brought against him, before coming to 
trial, he would have an opportunity of making up his 
own case ? — He has his Patent and his Specification 
and nothing else ; he is limited, he cannot make up 
a case, he has his document ; the prosecutor brings it 
before the Attorney General and says, " This Patent 
" is bad ;" the Crown, through the Attorney General, 
says, " If the Crown Lds granted it from mis-informa- 
" tion it is but proper that the Crown should repeal 
" it ; what is your evidence in order that I may see 
" that you have a substantive reason and sufficient 
" evidence to show that this is a bad grant ?" 

513. Still the patentee would be in this position, 
that he would have heard sometime previously all the 
evidence to be brought against him ? — And so he 
ought ; surely a man who is to be deprived of his 
property ought to know before going into Court the 
exact things which he has to meet, and to be advised 
upon it, whether he can wisely go into Court. Any- 
thing which contributes to a surprise in trj'ing a case 
in a Court of Law, I think, is prejudicial to litigation 
in every shape or form. 

514. Is not that upon the supposition that both 
sides are bona fide in their proceedings, because 
otherwise it is surely a very great advantage to any 
party to have heard all the evidence that is to be 
brought against him, and to be allowed full time to 
pick holes in that evidence ?— I am aware, and have 
been for a great many years, of lawyers saying, " You 
" might as well show your brief to the other side." 
I can only say that my experience has been this : that 
when witnesses on both sides have been ordered 
to examine machinery and to report to the parties, 
and those reports after the investigation have been 
handed to the other side, and thereby the points of 
litigation accurately defined, the cost of the litigation 
has been very small indeed ; but when the reports of 
the inspectors on the one side and the inspectors on 
the other have been made and have not been ex- 
changed, the litigation has been massive and heavy 
and costly to a large extent as compared with those 
cases where an exchange of reports has taken place. 
It is a very common thing in the Courts of Chancery 
to order that the plaintiff's engineer shall see the 
defendant's works, and that tlic defendant's engineer 
shaU. see the plaintiff's works, and in some cases they 
have consented that the reports of the two parties 
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should be exchanged, and wherever that has been the 
order the litigation has been marvellously reduced, 
because the issue then has been put with exactness 
upon the facts. 

515. But I understood you to say that you would 
oblige the party ■\vho moved for the scire facias to 
give all his evidence, but that you wouid not oblige 
the person who would have to reply to it to give 
evidence before the trial came on ? — The party who 
has his Patent, has nothing but his Patent. 

516. But he brings evidence on the trial ? — He 
cannot bring evidence to support the Patent against 
positive evidence that the thing was done befcro. 

517. {Vice-ChanceUor Wood.) He may have an 
advantage as to contradicting the plaintiff's witnesses ? 
— Undoubtedly, and he ought to have it. according to 
my judgment, if truth be on his side and untruth be 
on the other side. 

518. (Chairman.) Have you anything to add to 
what you have already stated on the subject of tho 
best tribunal to try actions and suits instituted by 
patentees ? — I would only add that if assessors such 
as I have proposed should be appointed, they should 
have power to hear cases where the parties might be 
willing to abide by their decision without going into 
a Court of Law or Equity. In such cases tlie assessors 
should have the power when necessary to state a case 
for the opinion of any one of the Courts of Law or 
Equity. 

This mode of trying a case would be very ad- 
vantageous and cheap, particularly if the real issue 
between the parties be simply whether tho defendant 
is or is not infringing the plaintiff's Patent. 

It would also in some cases be very desirable that 
in place of engineers or others being appointed on 
both sides to visit and examine the plaintiff's and 
defendant's factories, that one or more of the as- 
sessors should attend and report to the Court, if the 
question be before a Court, or to aid such assessor 
or assessors in deciding the case if it had been 
referred to the assessors by the parties or by the 
Court. 

I do not think that I have anything farther to 
add ; any questions which your Lordship or any 
other member of tlio Commission may wish to put I 
shall be very happy to answer. 

withdrew. 
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519. (Mr. Attorney General.) You hold an office in 
connexion with the Commissioners of Patents ? — I 
hold the office of Clerk of the Patents, an office under 
the Crown, appointed by the Sign Manual. I have 
held the office since 1833. 

520. {Chairman.) Will you state what the duties 
of that office are? — I am prepared to go into the 
detail of the whole proceedings in the office in passing 
Patents. I have some written notes which, with per- 
mission, I will read. 

■72\. We shall be obliged to you if you will make 
your statement in any manner which you prefer ? 

Acts. — The earliest general Act known relating to 
Patents for Inventions is the Act of tlie 21st of James 



the 1st (1623), the "Act concerning monopolies;" 
grants by Letters Patent of exclusive jirivileges to 
carry on certain manufactures, and to use new inven- 
tions had, however, been m.ade from time to time, and 
long previously to the Act of James the 1st. 

No general Act relating to or regulating grants of 
Patents for inventions appears to have been passed 
from the date of the Act of monopolies (James the 1st) 
until the several Acts of 5th and 6th William the 4th 
(1835), 2nd and 3rd Victoria (1839), and 7th and 8th 
Victoria (1844). These three Acts are for the allow- 
ance and regulation of disclaimers on Specifications ; 
for the prolongation of the term of a Patent by the 
Judicial Committee of the Privy Council, and for the 
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L. Edmunds, allowance tind regulation of the costs of actions on 

f^ Patents. 
17 Dec. 1862. Private Acts appear, however, to have passed from 
time to time previous to the Act of 1835, for the pro- 
longation or confirmation of Patents. 

The Act of 1852 (the 15th and 16th Victoria, chap- 
ter 83) was passed in July 1852, and came into ope- 
ration on the 1st of October following. 

Lord Chancellor St. Leonards, Sir John Eomilly, 
Master of the Rolls, Sir Frederic Thesiger, Attorney 
General, and Sir FitzRoy Kelly, Solicitor General, 
were the first four acting Commissioners of Patents, 
and they accordingly brought the Act into operation. 
The Law Ofiicers of Ireland and Scotland are ex officio 
Commissioners under the Act, but no one of these 
officers has ever acted as Commissioner. 

Lord St. Leonards, under the 28th section of the 
Act, directed the Specifications (formerly enrolled in 
Chancery) to be filed in the Great Seal Patent 
Office. 

Under the provisions of the Act three separate 
offices for the passing of Patents might have been 
either continued in operation or newly constituted, 
namely, the Great Seal Patent Office (an old office), 
the office of the Commissioners (a new office), and 
the office of the Attorney General for making the 
warrants (also an old office). The Commissioners, 
however, upon consideration, decided that one office 
only should be constituted for the whole business of 
passing the Patents, and accordingly they ordered the 
office of the Commissioners to be combined with the 
Great Seal Patent Office, and the warrant of the Law 
Officers to be made in the combined office. They ap- 
pointed the Clerk of the Patents, for the time being, 
to be the Clerk of the Commissioners, and thus the 
whole duties of the office were imposed on the Clerk 
of the Patents. They also, with the consent of the 
Treasury, under the Act, appointed a staff of clerks, 
and an officer designated the Superintendent of Speci- 
fications for the printing of Specifications and other 
works. Prints of Specifications, and the accompany- 
ing drawings, duly certified, are under the Act re- 
ceived in evidence of the originals in all courts. 
These drawings are, in almost every case, exceedingly 
minute and elaborate, and the office of Superintendent 
of Specifications can only be filled by a competent 
mechanical engineer and draughtsman. 

Grant of Patents. — Patents for Inventions are now 
granted under the Act of 1852, and the Acts of 16th 
of Victoria, and the 16th and I7th of Victoria to 
amend the same. I think it would be useful to print 
the several papers I propose to put in in the Appendix. 
These several Acts of Parliament, under which Patents 
are now granted, might be usefully reprinted in the 
Appendix. 

522. {Mr. Attorney General.) Do they begin with 
the Act of 1835 or with the Act of James ? — With 
the Act of James. 

523. {Chairman.) If you will recite the Acts to 
which you refer, the Commissioners will consider 
whether it is necessary to reprint them ? — They are 
the several Acts already mentioned. 

Previously to the Act of 1852 the Patent was 
granted for England only, passing through six 
different offices distant from each other, and lying 
between Whitehall and Chancery Lane. The English 
Patentee, desiring to extend his Patent to Scotland 
and Ireland, obtained a separate Patent in each 
country, the instrument passing through several 
offices in each country, thereby trebling the costs in 
fees and stamp duties, and the charges of the three 
several agents. 

Cost of Patents. — The cost of the three Patents 
previous to 1852, in fees and stamp duties, amounted 
to 350/. or thereabouts, the whole sum being paid at 
once on the passing of the instruments. 

The Patent, vmdor the Act of 1852, extends to the 
United Kingdom ; it is passed in one office, and the 
cost in fee stamp duties and revenue stamp duties (tho 
payments extending over seven years) amounts in 



the whole to 175Z., as contrasted with the old charge 
of 350/. paid at once on the passing of the three 
Patents ; 25/. is paid in five separate payments of 51. 
each on the passing of the Patents, and the applicant 
may make these five payments at intervals during the 
first six months. 50/. is paid at the end of the third 
year and 100/. at the end of tlje seventh year. The 
Patent is granted for 14 years, and becomes void at the 
end of the third or seventh year, in default of either the 
second or the third payment. There being but one 
Patent for the United Kingdom, and one office, the 
charo-es of the Patent agent do not now amount to 
much more than one third of the agency charges 
previous to 1852. 

Rules and Orders. — Various rules and orders of the 
Lord Chancellor and the Commissioners of Patents 
have been issued from time to time under the pro- 
visions of the Act of 1852. This is a print of the 
rules and orders in force at this time {producing the 
same. Vide Appendix A.). 

Course of proceeding. — The coarse of proceeding, 
on application for the Patent, is as follows : — The 
petition for the Patent, with the declaration and 
Provisional Specification attached thereto, is left by 
the applicant or agent in the Patent office ; the same 
is immediately marked with the date of leaving 
and consecutive number, sealed with the office seal, 
recorded, and a certificate of record is given to 
the applicant. The three papers are referred to 
the Law Officer, (the Attorney, and Solicitor Gene- 
ral, alternately,) for allowance of provisional pro- 
tection. A Complete Specification may be left with 
the Petition and Declaration, and the invention 
is thereby protected without reference to the Law 
Officer under the Act. The Complete Specification 
is however referred to the Law Officer, on application 
for his warrant for the Patent. The number of Com- 
plete Specifications average 50 in the year ; they were 
51 in 1853, and 48 in 1861. 

The duty of tho Law Officer is to read the Pro- 
visional Specification vsdth the title of the invention, 
and to ascertain whether the invention claimed is 
properly described therein, also to ascertain that a 
single invention only is claimed. Should the Law 
Officer find either Provisional Specification or title, 
or both, insufficient, he directs the Applicant to attend 
before him and to amend ; 360 in the year (12 per 
cent., or thereabouts) require amendment at this time. 
In the first commencement of the Act a much larger 
proportionate number required amendment. 

524. {Vice-Chancellor JVood.) Are some of those 
which require amendment. Patents which have not 
passed through a Patent agent ? — Yes, they are 
principally those which the inventor himself passes. 
Those which are generally passed by experienced 
Patent agents require little or no amendment. 

525. {Mr. Forster.) Do you know the proportion 
which do not go through Patent agents ? — About 10 
per cent. 

The Law Officer receives a fee of two guineas on 
each reference. The fees of the Law Officer on 
reference for allowance of provisional protection, ou 
the warrant for the Patent, on the hearing of oppo- 
sitions to the Patent, and on allowance of Disclaimers 
are regulated from time to time hy tlio Lord Chan- 
cellor and the Master of tho Rolls under the Act of 
1852. (Appendix A.) 

The papers are returned by tho Law Officer to the 
Patent Office, with his certificate of allowance of 
provisional protection endorsed thereon, tho same is 
recorded and the certificate that provisional protec- 
tion has been allowed is given to tho applicant. 

Provisional protection is thereupon advertised in 
the Gazette and also in the Journal of the Patent 
Office. 

Notice to pi-ooeed for the Patent is given by tho 
applicant, tho same is recoi-a.Ml, and a certificiito of 
record ot notice is given to the applicant. 

Notice to proceed is thereupon advert isod in the 
Gazette and in the Journal of the Patent Office 
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Tho opposition to the Patent before the Law Of- 
ficer is at this stage, that is, after notice to proceed 
is advertised in the Gazette. 

The notice of objection, stating the ground of ob- 
jection, is left in the office within 21 days of adver- 
tisement in the Gazette of notice to proceed, and a 
certificate of record of such notice is given to the 
applicant. 

The notice of objection is recorded in the office 
and forthwith referred to the Law Officer with the 
original petition, declaration, and Provisional Speci- 
fication. 

The Law Officer hears the case. Should he decide 
against the Patent, the proceeding drops ; there is no 
appeal in such case. There are not more than 30 to 35 
hearings on oppositions before the Law Officer in the 
year. There is a larger number of oppositions entered, 
but the actual hearings do not exceed from 30 to 35. 
There were 119 hearings in 1853 on 3,045 applica- 
tions ; 61 hearings in 1854, on 2,764 applications ; 
and only 28 hearings in 1861 on 3,276 applications. 
Therefore, the number of applications remaining 
nearly the same, the number of hearings has fallen 
from 119, at the commencement of the Act, to 28. 

526. (iH/r. Waddington.') Do you mean by " hear- 
" ings " when both parties are heard ? — When both 
parties are heard. The Law Officer receives certain 
fees on hearings of opposition according to the scale 
settled by the Lord Chancellor and the Master of 
the Rolls. The rules and orders set out these fees 
{see Appendix A.j. 

The Law Officer, deciding in favour of the ap- 
plicant and against the objections, issues his fiat 
for the warrant, returning the papers to the Patent 
Office. 

In many cases of opposition the hearings before 
the Law Officer are adjourned from time to time for 
further inquiry and evidence. The delay caused by 
these adjournments in many cases either runs out the 
six months of protection, or runs it so close that an 
application to the Lord Chancellor for extension of 
time for sealing the Patent becomes necessary. The 
Lord Chancellor is empowered under the Act to ex- 
tend the time. The application for extension of 
time is by petition to the Lord Chancellor, stating 
that the delay was caused by adjourned hearings on 
opposition and appending the certificate of the Law 
Officer to that effect. The Lord Chancellor is em- 
powered to extend the time for sealing, by the Act 
of 1852, and also by the Act of 16th and 17th 
Victoria (1853). 

The warrant for the Patent is prepared in the office 
and sent to the Law Officer for his signature ; having 
received the signature of the Law Officer it is sealed 
and recorded. The Law Officer receives a fee of one 
guinea on the warrant. 

The opponent failing before the Law Officer may 
also oppose the sealing of the Patent at this stage of 
the proceedings. Notice of objection, stating the 
ground of objection, is left in the office, and is re- 
corded there. 

The hearing before the Lord Chancellor is in open 
court, and by counsel, a clerk from the Patent Office 
attending. Should the opposition prevail, the Patent 
falls. The Lord Chancellor on these hearings very 
often refers the case back to the Law Officer for his 
opinion ; the Lord Chancellor deciding in favour of 
the applicant orders the Patent to be sealed forthwith. 

This proceeding in opposition at the Great Seal is 
usually by the opponent failing in his opposition 
before the Law Officer, and by way of appeal, but any 
other person not opposing before the Law Officer may 
appear and oppose at this stage. The hearings on 
opposition to sealing before the Lord Chancellor 
range from one to five in the year, and no more. 

If necessary by reason of further delay in the 
opposition at the Great Seal, the Lord Chancellor 
may, on petition, further extend the time for the seal- 
ing and filing of the Specification. 

G 



The Patent is prepared in the office, sealed vdth L. Edmunds, 
the Great Seal, and dated as of the date of record of ^'<1- 

the first application for provisional protection. The j. jw~i862 

warrant of the Law Officer is countersigned by the ' ' 

Lord Chancellor, on sealing is returned to the office 
with the Patent, filed there, and thus becomes the 
record of the Patent. The Patent being recorded in 
the books of the office is delivered to the Patentee. 

The Specification, in pursuance of Letters Patent, 
is left in the office by the Patentee, is duly filed and 
recorded there; and the same, together with the Pro- 
visional Specification thereon, is printed and published 
within 21 days of the date of filing. 

The Patent, or a duplicate thereof is stamped with 
the 50Z. stamp required by the Act before the expira- 
tion of the third year from the date of the Patent, is 
produced at the office so stamped, is recorded there, 
and certificate of stamping endorsed thereon. The 
like on payment of the additional stamp duty of lOOZ. 
before the expiration of the seventh year from the 
date of the Patent. 

The Provisional Specification is not open to the 
public until after the Specification in pursuance of 
the Patent is recorded. 

The Patents becoming void by reason of nonpay- 
ment are regularly advertised from time to time in 
the Gazette, and in the Journal. 

Every paper and record. Patent and Specification, 
is marked with the date and consecutive number of 
the original application for the Patent. 

The Act of 1852 (section 35) directs a registry to 
be made in the Patent Office of all deeds relating to 
Patents. These deeds are for assignments, licences, 
partnerships, and other matters relating to Patents. 
They are generally of great length, have become very 
numerous, and are increasing yearly in number ; 577 
were registered in the year 1861. 

The deed on being left for registry is recorded under 
the name, title of invention, date, and consecutive 
number of the Patent to which it may relate ; a fuU 
and exact copy thereof is made in the books of the 
office, and the deed is returned with a certificate of 
registry endorsed thereon. 

The fee paid on registering is 5^. only, a sum quite 
insufficient to cover the cost of copying the deed into 
the books of the office. This fee ought to be increased 
to 1 1. The registry is open at all times to the inspec- 
tion of the public on payment of a stamp fee of \s., 
and a copy of any deed, or an extract from any deed, 
may be obtained on payment at the rate of 2d. 
for every 90 words. 

Entries in the registry may be varied or expunged 
by order of the Master of the Bolls or a Common Law 
Judge under the Act of 1852, section 38. Many 
orders varying or cancelling entries have been made 
from time to time, and duly recorded. This is a copy 
of some orders of the Master of the- Rolls and Mr. 
Justice Blackburn, which I may put in {delivering in 
the same. Vide Appendix B.). 

Applications for disclaimers of parts of Specifica- 
tions or memoranda of alterations therein, under the 
Acts of 5th and 6th William the 4th, 2nd and 3rd 
Victoria, 7th and 8th Victoria, and the Act of 1852 
are made by the petition, either of the patentee 
or assignee of the patentee, addressed to the Commis- 
sioners of Patents. The petition sets out the parts of 
the Specification desired to be disclaimed, as also the 
words desired to be substituted as a memorandum of 
alteration. The petition is Recorded in the Patent 
Office, and is, together with the Disclaimer, referred 
to the Law Officer. 

527. {Mr. Waddington.') The petition is not ad- 
dressed to the Lord Chancellor ? — No, to the Com- 
missioners of Patents ; it is referred in the office to 
the Law Officer. The Law Officer hears the case, 
and if he thinks fit to allow the Disclaimer, or memo- 
randum of alteration, he returns the petition to the 
Patent Office, with his fiat of allowance endorsed 
thereon. The Disclaimer, or memorandum of altera- 
tion, allowed is recorded in the office, filed with the 
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Specification to which it relates, and is forthwith 
printed and publislied. 

The petition for Disclaimer is referred to the Law 
OfRcer, to whom the application for the Patent to 
which it relates may have been originally referred. 

This table shows the number of applications for 
Patents in each year, from the 1st of October 1852 to 
the end of 1861, with the several proceedings thereon 
to the last stage, namely the payment of the additional 
100/. at the end of the seventh year. (The witness 
delivered in the same. Vide Appendix C.) 

Number of Patents under old Laio. — The number 
of Patents for Inventions passed in England under the 
old law was in 1833, 180, and in 1851, 455. The 
number had increased gradually year by year, and 
supposing the old law to be still in force they would 
doubtless by this time have reached 900 in the year. 

Number under neio Law. — The number of applica- 
tions for Provisional Protection under the Act of 1852 
commenced in 1853 at 3,045 ; the number of Patents 
passed thereon was 2,185; therefore, 860 applications 
failed, or were dropped in the six months between 
provisional protection and the Patent. There were 
1,211 applications in the three months of 1852, from 
the 1st of October to the 31st of December. This 
Inrgc number in excess is to be explained by the 
applications having been held back betvreen the 
passing and operation of the Act. 

No increase since 1852. — There appears to have 
been no material increase or decrease in the numbers 
between 1853 and 1859; the numbers within these 
years remaining at about 3,000, a little over or under. 
The numbers began to increase in 1861, being in that 
j'car 3,276 ; the largest number in any previous year 
being 3,200 in 1857. The number in the current 
year (1862) will amount to 3,500. This increase is, 
however, to be ascribed to the number of new inven- 
tions, for the most part foreign, exhibited at the 
International Exhibition, the inventors seeking the 
protection of the English Patent. The applications 
inr Patents during the three months of March, April, 
and May 1861 were 848, the applications during the 
corresponding three months of 1862 were 1,101, an 
increase on the three months of 253. Immediately, 
however, on the opening of the Exhibition in May 
the numbers fell to the average of the preceding year, 
and so continued to the end of the yeiir. 

The relative number of applications and Patents 
passed thereon in 1851 show a decreased number of 
Patents on the applications as compared to the num- 
bers in 1853. Tiie applications in 1853 were 3,045, 
and the Patents thereon were 2,185, 860 failing. The 
applications in 1862 were 3,276, and the Patents 
thereon were 2,047, 1,129 failing. Therefore the 
number of applications failing the Patent are at this 
time over one third. 

Additional Payments and Number becoming void. 
— The Patent is granted for 14 years, and the paten- 
tee desiring to keep his Patent in force pays, as before 
stated, an additional 50/. at the end of the third 
year, and 100/. at the end of the seventh year. The 
beneficial results of these additional payments in the 
avoidance of a very large number of futile and useless 
Patents is obvious. Over two-thirds of the Patents 
sealed become void by reason of nonpayment of the 
50/. at the end of the third year, and nine-tenths 
become void, failing the 100/. at the end of the 
seventh year. In 1853 2,185 Patents were sealed, 
of this number 621 paid the additional 50/., and 
205 the additional 100/. In 1854 1,876 Patents 
were sealed, of this number 513 paid the additional 
50/., and 140 the additional 100/. In 1858 1,954 
Patents were sealed, and the 50/. was paid on 539 of 
this number. The proportionate number of Patents 
becoming void in each year by reason of nonpayment 
is therefore increasing, but apparently in a greater 
degree in the second payment than in the first. 

in truth the number of Patents really in force under 
the new law of 18,52 is much under the number that 
was in foixo under the old law, notwithstanding the 



sreat apparent increase of 2,000 m the year as com 
mred to 450. This great increase commencing at 
once on the Act of 1852 is to be ascribed to the large 
reduction in the cost of Patents. 

Patents in France.— In France, the charge in fees 
being an annual payment of 4/. only tlie number of 
Patents granted is from 5,000 to 6,000 annually. 
The French Patent is granted for 15 years, and fails 
at the end of any year within the term on nonpay- 
ment of the annual tax. 

In America.— In America, the charge being 30 
dollars in the whole, the number of Patents granted 
in 1860 was 4,819. In 1861 the number of apphca- 
tions for Patents was 4,643 ; on this number, under 
the operation of preliminary examination, 1,260 were 
refused, and 3,383 were granted. It appears, there- 
fore that a larger proportionate number oi applica- 
tion' fail reaching the Patent under the voluntary 
system in England than in America under the com- 
pulsory system of preliminary examination, the com- 
pulsory system in America being effected at a great 
cost. 

As to Eeduction of Fees. — I am of opinion that the 
scale of fees on the passing of a Patent ought not at 
present to be reduced. I think the Patent is quite 
cheap enough. >Vere the fees reduced to one half of 
the present scale, as is proposed by some, the result 
would be a great increase in the number of useless 
and futile Patents. Under the present scale of fees 
many Patents are taken obviously for advertising 
purposes, and this class alone would undoubtedly be 
largely increased were a reduction of fees effected. 

The large number of Patents passed annually in 
France and in America is no doubt to be ascribed to 
the low rate of fees paid thei'eon. 

528. Is the fee in America an annual fee ? — ^In 
America it is 30 dollars at once. 

529. And there is no further fee afterwards ? — 
There is no further fee afterwards. Up to within the 
last two years they have had in America a differen- 
tial rate ; an Englishman paid 300 dollars, other 
foreigners paid, I think, 150 dollars, and an Ame- 
rican paid 30 dollars ; but within the last two years 
the charge has been the same for all, Americans or 
foreigners. 

Other sufficient reasons may be assigned against a 
reduction in the scale of fees, at this time at least. 
The annual surplus, estimated to r:inge from 30,000/. 
to 35,000/. will for several future years be absorbed in 
the cost of the proposed new buildings, namely, the 
Patent Office, Library, and Museui.i. The large ex- 
tension of the Museum and Library necessarily fol- 
lowing on the completion of the building will involve 
a much larger annual expenditure than the sum ex- 
pended at this time on these two heads. A building 
fund will also bo required for the extension of the 
building of the Museum, from time to time. 

It is also by no means certain that the present 
flourishing condition of the Patent Office fund should 
hold good in future years. A continental ^^■ar would 
undoubtedly largely decrease the number of imported 
inventions. In 1861 the number of applications 
was 3,276, of which 884 were imported inventions, 
and 2,392 were English inventions. A temporary 
scarcity of money in England would for the time 
effect a considerable reduction of numbers, and any 
material alteration in the law of Patents might have 
the same cii'uct. The Fronch-ltalifiu war produced 
a very sensible effect, for the time it lasted, in reducing 
the number of French inventions imported into 
England. The last money scarcity had the like cilbet 
m reducing the number of applications for English 
Patents for the time. 

530. {Mr. Forster.) In 1857 ?— In 1857. 

A reduction of the second and third payments of 
50/. and 100/. to 25/. and 50/., as is proposed, would 
probably destroy the surplus altoccthor. And if a 
reduction iu addition of 5/. ^\■cro"lUiulc in ilie first 
payment of 25/. not only would the surplus co:iso to 
exist, but the fund would probably become iusulliciont 
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to pay the expenses of the office. The total loss to 
the fund on these three proposed reductions would, 
at the present rate of business, amount to 37,OOOZ. 
per annum. 

531. (jYa Waddington.) That is, I suppose, if no 
greater number of persons paid ; but if the fee, after 
three years, for instance, were reduced to 251., would 
not more persons pay ? — Probably it would be so. 

532. And the same with the lOOZ. fee if it were 
reduced to 50Z. ? — Probably it would have that 
effect. 

533. {Chairman.) As I understand you, you are 
only stating the actual loss which would be incurred, 
and not taking into consideration any compensating 
advantage which would be gained by a greater num- 
ber of persons paying ? — ^Yes. I am not going into 
speculative matters. If a larger number should 
pay 251. than now pay 50/., it would in my mind 
afford a strong argument against reduction. 

534. {Mr. fFaddington.) That would be the object 
of it, I suppose, if it were reduced ? — The object, no 
doubt, was to reduce the numbers, and to get rid of 
useless Patents, and it has answered that purpose 
effectually. 

Mode of Paying Fees, S/c. — The whole of the fees 
paid on the passing of Patents are taken in stamps, as 
also the receipts on the sale of printed Specifications, 
Indexes, Abridgments, and other works. In this 
manner the revenue of the office is passed to the con- 
solidated fund, and the sum required for the expendi- 
ture of the Office (fees of Law Officers, incidental 
expenses, salaries, and compensations) is voted an- 
nually by Parliament upon an estimate prepared in 
the Patent Office and submitted to the Treasury. 

The money required for the incidental expenses of 
the Patent Office, Library, and Museum is '• imprest " 
from time to time to the Clerk of the Patents. He 
passes his accounts with the Treasury and the Com- 
missioners of Audit. 

The fees of the Law Officers and the salaries of 
the officers and clerks are paid quarterly by the 
Treasury through the Paymaster-G-eneral, upon the 
certificate of the Clerk of the Patents. The printers' 
and lithographers' accounts are paid by Her Majesty's 
Comptroller of Stationery, also upon the certificate of 
the Clerk of the Patents. 

The Comptroller of Stationery, also upon requisition 
and certificate of the Clerk of the Patents, purchases 
the books required for the library, supplies the 
stationery used in. the office, and the paper required 
by the printer and lithographer. 

Repairs are made and furniture is supplied by Her 
M.ajesty's Board of Works on requisition of the Clerk 
of the Patents. 

An annual report is laid before Parliament, accord- 
ing to the Act, with a balance sheet showing the 
revenue of the office in stamp duties, and charging 
against the office in detail every item of expenditure 
however incurred and wherever paid. These are 
the returns from 1853 to the present time {producing 
the same). The balance sheet shows a considerable 
annual surplus in favour of the office, and it is pro- 
posed to expend such surplus from time to time in 
the construction of a new Patent Office, Library, and 
Museum, and in the future maintenance and extension 
of the library and museum. 

A stamp duty fee of 51. is paid on the Specification ; 
the cost of lithographing each sheet of drawings 
accompanying the Specification is 51.; the cost of the 
letter press averages II. And abuse has arisen in 
some cases in attaching an immense number of sheets 
of drawings to the Specifications, useless and unne- 
cessary. In one case (1862-751) 104 sheets of 
drawings were filed, costing the office in lithographic 
drawings 364/., and in printing and paper 58/., 
together 423/. These are the drawings {producing 
the same). Here are two other sets of drawings, 
but not to the same extent ; they are the drawing;s 
attached to two Specifications for flying machines 
{producing the same). I have taken the largest case, 



but there are several others of nearly half the size L. Edmunds, 
and cost. I would propose to remedy this abuse by Esq. 

levying an additional 51. stamp on every sheet of d~~~is62 
drawings beyond the second sheet, thereby throwing ' ' 

the cost of lithographing these superfluous drawings 
on the patentee. Under the contract with the litho- 
grapher each sheet costs 5/. 

535. {Mr. Fairbairn.) The drawings are given in 
with the Specification ? — ^Yes. 

536. Who is at the expense of publishing them in 
this form ?— The Patent Office. 

537. {Mr. Forster.) Tou do not think that to 
carry out your proposition of levying an additional 
charge for an increased number of drawings would 
be disadvantageous to good Patents ? — No, I pro- 
pose to commence the extra charge after the second 
sheet. 

538. ( Chairman.) In order to have this case fairly 
before us, what would a person who took out the 
Patent here referred to, and who had these drawings 
printed at the cost of the Patent Office, have paid to 
the Patent Office up to that stage ? — 25/. 

539. With that 25/. so paid by him, his invention, 
if it be an invention, is printed at the expense of 
420/. ? — Yes, that is the case. 

540. Is he supplied with an indefinite number 
of copies of that Specification or does he pay for 
them ? — He pays for them ; the Act permits the 
Commissioners of Patents to present 25 copies to 
each patentee, but as the charge for prints is taken at 
the cost price of printing and paper (averaging 6d. 
each print), the 25 copies have not been given in 
any case. 

541. Am I to understand you that he has a right 
to claim 25 copies ? — No, he has not the right. 

o42. It is optional with the authorities of the office 
to grant it ? — It is optional. 

643. {Mr. Forster.) How many copies do you strike 
off?— 250. 

544. {Vice- Chancellor Wood.) What do you charge 
for such a Specification as this (1862-751), the 
drawings of which you have produced ? — The price 
[2/. 13«.] is marked upon the blue cover ; not one 
copy has been sold. 

545. For 21. \Zs. the patentee could get all he 
wanted ? — Yes, that is the price of a print of the 
Specification in question. 

546. {Chairman.) What is the object to the inven- 
tor of getting a publication of this sort made at the 
public expense ; if after nil he only receives his own 
copy, what does he gain by it ? — I do not know that 
he gains anything. 

547. He gains nothing except the pleasure which 
it gives him of seeing himself in print ? — Probably. 

548. {Mr. Forster.) I suppose it is not the par- 
ticular object of the inventor to have it printed, 
but it is the rule of the office to print every Speci- 
fication ? — Yes, the Act directs all Specifications to 
be printed. 

549. {Mr. Attorney General.) Might it not be that 
a person applying for a Patent might honestly, whether 
sensibly or not, consider that a vast variety of draw- 
ings was necessary for the purpose of fully explaining 
to the world what he had invented ? — No doubt he 
might think so. 

550. Supposing him to be an honest man, and to 
have no indirect view, he might multiply his draw- 
ings for that purpose ? — Yes. 

551. {Mr. Forster.) But do not you think that your 
suggestion of making him pay after the second draw- 
ing might be a heavy tax upon a poor inventor who 
had a really good invention ? — There are very few 
cases of drawings attached to any Specificatio3i extend- 
ing beyond the second sheet. In the elder Brunei's 
invention of the block machinery the whole of the 
drawings attached to his Specification are contained 
in one sheet of the size of half a sheet of parchment. 

552. {Mr. Fairbairn.) Is not this (1862-751) an 
exceptiou to the general rule ? — Yes, it is exceptional, 
but there are others of one-third of this number. 
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X Edmunds, 553. {Vice- Chancellor Wood.) A great many of 
Esq. 30 or 40 sheets ? — Several. 

l7D"ec~i862 ^^^" (^"'"'^ Overstone.) Do you think that there 
'_ ' are a great irany cases in which the printing of these 

plans is carried to a real abuse ? — Not a very great 

many. 

555-7. {Mr. Waddington) The object, I suppose, 

is that the public may have it if they want it at a 

reasonable price ? — Yes. 

558. {Mr. Fairbairn.) I apprehend that a man 
taking out such an immense number of Patents has 
an object in view in doing it, namely, to embrace 
as many articles as he po.ssibly can in one Patent ? 
— He cannot do that ; under the Act of 1852 he can 
only take a Patent for one invention. 

559. Are all these drawings for one invention ? — 
They are. 

560. {Mr. Attorney General.) It must have been 
considered to be the subject matter of only one in- 
vention before the Law Officer would have passed it 
according to practice ? — Yes, it is the duty of the 
Law Officer to ascertain that only one invention is 
claimed. 

561. {Mr. Farbairn.) You cannot embody two or 
three inventions in one Patent ? — No. 

562. ( Chairman.) But you give a patentee the un- 
limited licence of printing what is in effect an un- 
limited number of illustrations of his invention, is 
there no check on that ? — No check whatever ; we are 
bound to take whatever he chooses to append to his 
Specification. 

563. {Mr. Fairbairn.) There are about 250 copies 
printed ? — Yes. 

564. Are those copies printed for the patentee and 
therefore for the public if they choose to purchase 
them ? — Yes, we dispose of about 150 in gifts to the 
public free libraries of this and other countries, the 
rest are reserved for sale, reprinting in the case of a 
particular Specification being sold out. 

565. Do you send these prints to the various insti- 
tutions ? — I will state as to that afterwards. 

566. {Mr. Forster.) Do you think it best to adhere 
to that number of 250 ? — We began by printing 500, 
but we found that number much exceeded the sale ; it 
is much cheaper to reprint when required. 

567. Do not you think that you might, with ad- 
vantage, have the discretion of reducing the number 
in such a case as this ? — In the cost of printing, 
whether 100 or 250 be struck off, the extra paper 
makes the difference ; 150 are disposed of in the 
public libraries all over the world, so that 100 only 
are reserved for sale. 

568. {Mr. Waddington.) Does not this printing 
taTie place by virtue of some Act of Parliament ? — 
It is under the Act of 1852, and the Act of 1853 to 
amend that Act. 

569. Do you recollect what is the section in the 
Act of 1852 which relates to that matter? — 
Section 30. 

570. There is no option in the Commissioners ? — 
There is no option. 

571. {Vice- Chancellor Wood.) How is it with 
regard to the fees, are the Commissioners empowered 
to raise the fees ? — No, the fees are fixed by the 
Act of Parliament. 

572. I do not mean for obtaining a Patent, but for 
these particular purposes ? — The scale of fees cannot 
be altered except by Act of Parliament ; it might be 
convenient to charge the 51. upon the drawings, 
rather than the Specification. 

573. {Mr. Waddington.) The patentee gains this 
by the printing, that a copy certified by the Queen's 
Printer is evidence ? — The Act 16th and 17th of 
Victoria, chapter 11 o, section 4, directs certified 
printed copies of Specifications filed at the Commis- 
sioners' office to be received in evidence. The size 
of each sheet of drawings is limited by order not to 
exceed the size of one skiu of parchment. 



574 {Mr. Fairbairn.) You have to reduce them, 
I suppose ?-No ; the copies of the drawings are 
made by tracing. 

575 (Mr. Attorney General.) Do you think that 
a patentee, such as this genileman Beems to have 
been, not able to compress his ideas, might not at a 
reasonable expense avail himself of the assistance of 
a draughtsman who would put his ideas into a much 
smallefcompass ?_No doubt ; a competent draughts- 
man or a mechanical engineer would have set out all 
necessary drawings within two or three sheets. 

576. There are mechanical draughtsmen who 
would do it ?— Yes. 

Patents granted in Foreign Countries and Colonies 
of England. 

Patents for Inventions are granted in the following 
Foreign Countries and English Colonies and 
Possessions : 

Austria. 

Baden. 

Bavaria. 

Belgium. 

Brazil. 

Buenos Ayres. 

Chili. 

Cuba. 

Denmark. 

Dutch East Indies. 

Dutch West Indies. 

France. 

Germany (Petty States of). 

Great Britain and Ireland. 

Greece. 

Hanover. 

Italy. 

Mexico. 

Netherlands. 

New Granada. 

Paraguay. 

Peru. 

Phillippine Islands. 

Poland. 

Porto Eico. 

Portugal. 

Prussia. 

Roman States. 

Russia. 

Saxony. 

Spain. 

Sweden and Norway. 

United States of America. 

Wurtemburg. 

Barbadoes. 

British Guiana. 

Canada. 

Cape of Good Hope. 

Ceylon. 

India. 

Jamaica. 

Mauritius. 

New Brunswick. 

Newfoundland. 

New South Wales. 

Nova Scotia. 

Prince Edward Island. 

Saint Lucia. 

South Australia. 

Trinidad. 

Victoria (Australia). 
The Act of 1852 (section 18) recognizes the ex- 
tension of the English Patent to the colonies of 
England. The subject of extension was oonsidevod 
at various meetings of the Commissioners of PiiU-nts 
from 1852 to 1855 ; it was decided, considerin-i' that 
a great proportion of the most important colonies hnd 
already Patent laws of their own, and that otlier 
colonies were proceeding to enact Patent laws, takius; 
the English Act of 1852 as their model, that the 
English Patent should in no case bo cxtcudod to the 
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colonies. In consequence, no English Patent has been 
extended to any colony under the Act of 1852. 

In January 1853, at the instance of Lord Chan- 
cellor St. Leonards, a circular despatch was issued 
by the Secretary of State to the several officers ad- 
ministering the Government of the several English 
colonies, requiring answers to the following questions : 
— " What is the present state of the law of the 
" colony under your government as to the powers 
" which exist for the grant of Patents within the 
" colony by the local authorities, and also as to the 
" mode of proving in the colonial courts Patents 
" granted in this country ? — Eegard being had to 
" the recent ' Patent Act,' 1 5th and 16th Victoria, 
" chapter 83, and also to the Act ' To amend the 
" Law of Evidence,' 14th and 15th Victoria, chapter 
" 99. Further — What is your opinion, and that of 
" your Executive Council, as to the expediency of 
" the grant of Patents in this country extending to 
" the colony under your government ; and what 
" facilities would it be necessary for the Legislature 
" to give (supposing no sufficient facilities at present 
" to exist) for rendering such a Patent available by 
" proof in the colonial courts, in case of infringement 
" of the inventor's rights ?" — Abstracts of the several 
answers of these officers have been made, printed and 
published with a table, showing in one view the colo- 
nies that possess local Patent laws, those having no 
local laws, and the opinions of the government of each 
colony for or against the extension of the English 
Patent. 

On the 11th of July 1856 the Secretary of State 
issued a second circular despatch calling for in- 
formation as to the form of application to be made by 
persons desirous of obtaining Patent rights in the 
colonies, and the expenses attending the Patent. The . 
answers to this despatch have also been abstracted, 
printed, and published. These printed Abstracts are 
sold in the office. 

Three-fourths of the Patents, Inventions of Eng- 
lishmen. —^ Three -fourths of the applications for 
Patents, or thereabouts, are for the inventions of 
Englishmen ; the remaining one-fourth are for the 
inventions of foreigners, for the most part Frenchmen 
and Americans. The country in which inventions 
are of the highest value will draw inventions to it 
from all others, and so long as any one country pro- 
tects inventions by Patent, so long must all countries 
protect. Were England to abolish protection of 
inventions, inventors would carry their inventions to 
other countries. Switzerland does not protect, and 
consequently the Swiss take their inventions to other 
countries. John George Bodmer, a native of Swit- 
zerland, has made numerous inventions, patented by 
him in this country, many of them of the highest 
value. The subjects of his inventions are in grates, 
stoves, and furnaces applicable to steam-engines ; 
boilers ; spinning machinery, and preparations of the 
raw material ; apparatus for cutting, drilling, planing, 
turning, and rolling metals ; machines for propelling 
vessels ; locomotive and stationary engines ; tires for 
railway wheels, &c. &c. &c. 

Preliminary Examinations. — There is a proposi- 
tion for the appointment of a number of " Pre- 
" liminary Examiners," consisting, as it is understood, 
of one or two mechanical engineers, one or two 
experimental chemists, and one or two barristers. 
These examiners to sit in private, and to read, ex- 
amine, and decide in private whether A.B. is to have 
his Patent or not, thereby altogether superseding the 
functions of the G-reat Seal and the Law Officers 
in granting Patents, as also in a great measure, the 
functions of the courts of law in trying Patent 
rights, and questions after grant of Patent. 

The opinion of the great majority of inventors, 
engineers, and others, who have considered the sub- 
ject, and are competent to form a true opinion, is 
I believe against any such institution. I do not 
believe that 20 examiners could do the work which 
would be imposed upon them. For instance, in an 



application for an invention in textile fabrics the L. Edmunds, 
examiner would be required to read and consider at Esq. 

least 1,500 Specifications, as well as every book pub- _ T 
lished on the subject ; this would employ him several ^' ' 

weeks, and in the end he might possibly altogether 
miss the point of novelty or utility. 

Inventor the true Examiner. — In my opinion the 
competent examiner is the inventor himself, and 
were it possible he should be forced to read and 
examine before application for protection. That he 
does read and examine, to some extent, after protec- 
tion is proved by the voluntary failure of more than 
one third of the applications in the six months be- 
tween protection and the Patent. Every inventor has 
opportunities of examining and reading his subject. 
He may find the material at hand, not only in the 
Public Library of the Patent Office, but in almost 
every public free library in the United Kingdom, in 
the capitals of most foreign countries, and in aU the 
principal colonies of- England. Numerous inventors 
inquire at the Patent Office, either in person or by 
letter, the course they ought to take to ascertain the 
novelty or otherwise of the invention they propose to 
patent. They are advised to read and examine in 
the -library all Specifications on the particular and 
similar subjects, as also everything that may have 
been published on the particular subject. It is quite 
certain that one half at least of these persons, taking 
the course advised, have found themselves anticipated, 
or so nearly anticipated, as to decide them not to 
waste their time and money upon a useless Patent. 

577. (^Vice- Chancellor Wood.) You index the Pa- 
tents under heads, do you not, so as to facilitate re- 
ference ? — Tes ; I am going into that subject by and 
by. This is a circular sent in answer to applicants 
asking for advice ; it aifords a great deal of informa- 
tion, and also directions for their conduct. ( The 
witness delivered in the same. Vide Appendix D.) 

Preliminary Examinations in Prussia. — In Prussia, 
where comparatively few Patents are granted, the 
system of preliminary examination has not been found 
satisfactory, either to the Government or the appli- 
cants, it, however, still exists. 

In America. — In the United States, Judge Mason, 
late Commissioner of Patents, reports against prelimi- 
nary examination. I believe Mr. Woodcroft gave in 
Judge Mason's report on his examination. 

In France, Sfc. — In France, Austria, Sardinia, and 
Belgium preliminary examination has been tried ; in 
each country it has been abandoned. 

After Patent granted and the Specification made 
public, the eyes of the whole mechanical world in the 
department of art to which the invention may belong 
are brought to bear upon it ; by this means it is 
readily discovered whether the invention possesses 
novelty or not. Were a tribunal established for the 
investigation at a reasonable cost of all questions of 
novelty or infringement after Patent granted, with 
power to supersede the Patent, if found devoid of 
novelty, an effective cure would be affiarded, and both 
the Patentee and the public would be efficiently pro- 
tected. 

Cost of Preliminary Examinations in America. — 
The cost to the Government in America on prelimi- 
nary examinations amounts to a larger sum annually 
than the cost in England of printing and publishing 
all the Specifications of Patents, Abridgments of 
Specifications, and all other works published in the 
Office. The cost in letter-press printing, litho- 
graphic printing, and paper amounted in 1861 to 
16,21 IZ. The salaries of the corps of Examiners in 
the American Patent Office amount in the aggregate 
to 25,000Z. per annum, It is so stated in their Eeports. 
I believe also that Ihese Examiners go out of office 
with the Government. 

Printing of Specifications, S^c, in Patent Office. — 
The Act of 1852 directed all Specifications of Patents 
filed in the Office under the Act to be printed and 
published ; this is done regularly, within 21 days of 
the filing of the Specification, together with litho- 
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graphed copies of tlie drawings, accompanying the 
same. This work of publication commenced imme- 
diately on the passing of the Amendment Act, 16th 
and 17th of "Victoria (20th August, 1853). The 
Specifications of all Patents under the old Law from 
1611 to 1852 (13,561 in number) have also been 
jirinted and published. This work was not directed 
by the Act, but as the printing the current Specifi- 
cations was manifestly of little use, leaving the 13,561 
old Specifications hidden on the Rolls of Chancery, it 
was determined to complete the work. The printing 
of the old Specifications was commenced in ] 854 and 
completed in 1858. Altogether 43,563 Specifications 
(13,561 under the old law and 30,002 under the new 
law) have been printed up to this time (December 
1862). The printing of the old Specifications cost 
95,000/. The prints are sold at the Ofiice at the 
cost of printing and paper, the average price being 
6d. The average cost of printing a Specification in 
lithography and letter-press is 6Z. ; 5/. for the litho- 
graphy and 1 1, for the letter-press. 

Abridgments of Specifications. — Abridgments (in 
classes and chronologically arranged) of all Speci- 
fications, from the earliest date to the present time, 
are in course of publication and sale in small duo- 
decimo volumes. Each subject contains a preface, 
and at the foot of each abstract references to notices 
of the invention in scientific and other works, and 
reports of law proceedings on Patent questions. These 
abstracts are compiled either by gentlemen at the bar 
or by scientific persons conversant with the particular 
class of invention. A fee of Is. is paid upon each 
abstract. 

A list of the Classes already published is given in 
Appendix D. to my evidence. 

Copies of Specifications made Evidence. — ^Printed 
copies of Specifications issued from the office, sealed 
and certified, are admitted in evidence in all Courts 
within the United Kingdom, without production or 
proof of the originals, under the Act of 1852. 

Indexes of Specifications. — Mr. Woodcroft had, some 
years before his appointment in the office, compiled 
for his own purposes, copious indexes of all Specifica- 
tions of Patents, from 1611 to 1852, in four different 
forms, an Alphabetical Index, a Chronological Index, 
a Subject-matter Index, and a Reference Index ; a 
work of great labour and accuracy. This work was 
purchased of Mr. Woodcroft in 1853, and was im- 
mediately printed, published, and sold. The Indexes 
are continued annually in the same form, and are also 
printed, published, and sold. 

The number of separate entries in the Indexes 
amount altogether to 330,525. On referring to these 
Indexes, any Specification upon any subject, from the 
earliest date to the present time, may be found in a 
very short time, and a printed copy purchased in the 
sale room. 

Patent Office Journal. — A Journal is published 
in the Patent Office twice in the week, (Tuesday 
and Friday), containing notices of applications for 
Patents, and grants of provisional protection, notices 
of applications at the Privy Council Office for the 
prolongation of the term of the Patent, notices of 
Disclaimers, Patents sealed, Patents on which the 
progressive duty of 50/. and 100/. has been paid. 
Patents void by reason of non-payment. Patents 
granted in France, America, and other foreign 
countries, and various other notices relating to pro- 
ceedings in the office, to sales of publications, the 
public libraries in which they are to be found, and a 
great amount of miscellaneous information for the 
benefit and guidance of inventors and patentees. 
Translations of the titles of foreign Patents are made 
for the Patent Office Journal, and are regularly 
IJublished therein. 

578. Does that Journal pay for its expenses ? 

The sale is large, and it nearly repays the cost. 

Sale of Prints. — The sale of prints of Specifications, 
Indexes, Abridgments of Specifications, and other 



printed works in the Patent Office, produce 1,800/. 
per annum, and the sale is increasing. 

Free Library in the Patent Office.— A free library 
has been -established in the Patent Office, open to the 
public every day from 10 to 4 o'clock, containing the 
printed Specifications, Indexes, Abstracts, and other 
works published in the Patent Office, together with a 
large and valuable collection (increasing daily) of 
English and foreign works, journals, and text books 
in science and art. 

The publications of the Patent Office ar'e also to be 
found at the Patent Museum, Kensington, in the 
libraries of the British Museum and the Society of 
Arts, and are given to the Free Public Libraries of 
Public Offices, Universities, Societies, British Colo- 
nies, and foreign countries, a list of which is set out 
in Appendix D. to this my evidence. 

579. {Mr. Fairbairn.) In your Free Library you 
are not limited to Patents, but you have other works ? 
— In the Free Library we have every work in science 
that we can procure, and the number is daily increas- 
ing. We have not sufficient room at present. 

580. These works are all classified and arranged ? 
— Yes, and with proper catalogues. The Foreign 
countries receiving the publications of the Patent 
Office, £;ive their publications in exchange for the 
use of the Patent Office Library. 

Surplus Income of Patent Office. — Notwith- 
standing the great outlay in printing, and the cost 
of the establishment of the Patent Office, the Li- 
brary, and the Museum, there is shown upon the 
balance sheet of income and expenditure in the an- 
nual report to Parliament an annual surplus ranging 
from 30,000/. to 35,000/. It is proposed to expend 
this sum, or a considerable portion thereof, in the 
■purchase of a proper site, and in the construction of 
a new Patent Office, Library, and Museum. 

Building of New Patent Office, Library, and Mu- 
seum. — A report to that effect was made by the Com- 
missioners of Patents to the Treasury in April 1858, 
and this report was forthwith referred by the Trea- 
sury to the Board of Works, with instructions to pro- 
ceed thereon. A. site for the office was found early in 
1859, within the gardens of Burlington House, and 
plans and estimates were prepared. This plan was, 
however, set aside by the Government in 1860. It 
formed part of a great plan for the appropriation of 
the whole of the site of Burlington House to various 
purposes. 

A second report was made to the Treasury in 
August 1862, on this subject, pointing out a con- 
venient site in Fife House Gardens, Whitehall. This 
is a print of the report of 1862 ; it recites in detail 
the report of April 1858 {delivering in the same. 
Vide Appendix E.). 

Trial of Patent Questions.— The expensive, dila- 
tory, and unsatisfactory mode of trying Patent rights 
and questions calls for amendment. 

It might be supposed that the large increase in the 
number of Patents granted (2,000 at this time as 
compared to 450 in 1851) would have increased the 
amount of litigation in the same ratio. Lititjation 
has, however, not increased ; no doubt one of the 
beneficial effects of publication. 

It appears from this return from the Petty Ba"- 
Office that only three Patents have been superseded 
under the writ of scire facias, and only 11 writs of 
supersedeas issued since October 1852 {deliirrina in 
the same). "^ 

I am of opinion that the patentee should bo put 
upon his defence at the instance of any one \Yho 
might think proper to attack his Patent on tho 
ground of want of novelty, placing himself in the 
position of plaintiff, at the penalty, however, of costs, 
sliould he (the plaintiff) fail in superseding tlio 
Patent, and at tho cost of the patentee should ho fail 
in sustaining his Palont,— tho plaintiff mvin-v suffi- 
cient security for costs. 

I would propose to try all quosHons upon Pu(onts 
and Patent rights within tho United Kingdom iu tho 
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Court of Cliancery, abolisMng jury trials and the 
Courts of Common Law altogether, as relating to Pa- 
tent questions ; the proceedings in all cases to be by 
petition, and to be heard, in the first instance, by the 
Master of the EoUs or a Vice Chancellor, with an 
appeal to the Lord Chancellor or the Lords Justices ; 
the Master of the Rolls or Vice Chancellor at the 
hearing to call in, if he shall think fit, one, two, or 
three assessors to sit with him and advise, in the 
manner in which the IVlasters of the Trinity House 
sit and advise the Judge of the Court of Admiralty 
in shipping causes. A very efficient list of assessors 
may be formed from the body of scientific men, 
mechanical and civil engineers, and experimental 
chemists. I would exclude, however, from the list 
all professional witnesses and all having an interest 
in Patent rights. 

The case of Betts v. Menzies is an illustration of 
the unsatisfactory state of the law for the trial of 
Patent rights. The invention was for " A new 
" manufacture of capsules, and of a material to be 
" employed therein." The litigation first commenced 
in Chancery and at Common Law in 1857, and is 
still depending. Tlie writ of error in the House of 
Lords, the last operation, was heard and judgment 
given in the last session (1862), reversing the judg- 
ment of the Exchequer Chamber. The effect of the 
reversal is again to open the litigation at Common 
Law. In the meantime the Patent of the plaintiff 
Betts expires in January next, and on his application 
for a prolongation of the term of 14 years at the 
Judicial Committee of the Privy Council his Patent 
has been extended five years. 

The costs in this case of plaintiff and defendant 
in the several proceedings in the several Courts 
(Chancery, Common Law, and House of Lords) 
amount altogether up to this time to the enormous 
sum of 26,357Z. ; namely, plaintiff's costs, 15,267/., 
defendant's costs, 11,090/. Mr. Sparling, the soli- 
citor for the plaintiff Betts, has furnished me with 
this statement, being a detail of the several proceed- 
ings in Chancery, at Common Law, and in the House 
of Lords, with the actual costs of the plaintiff, and 
an estimate of the costs of the defendant in each step 
of the proceedings (delivering in the same. Vide 
Appendix F.). 

Heath's case is another remarkable instance of 
protracted litigation at great cost. His invention 
was for an improvement in the manufacture of steel, 
turning upon the use of carburet of manganese. The 
Patent was granted in 1839. The litigation com- 
menced in 1842, v/as carried through several courts, 
and ended at last in the House of Lords in 1855, 
See Webster's " Case of Josiah Marshall Heath," 



(a separate publication), with introductory observa- 
tions, published in 1856. The costs in this case, 
plaintiff and defendant, together amounted to at 
least 15,000Z. 

Prolongation of term of Patent by Privy Council. 
—The Act of 5th and 6th of William the Fourth 
enables the Judicial Committee of the Privy Council 
to extend the term of a Patent to a further term not 
exceeding 14 years. The Judicial Committee being 
a special Court, the fees and costs are consequently 
very heavy. This power of extension may be bene- 
ficially transferred to the Lord Chancellor or Lords 
Justices. 

Patent Agents. — The Patent agents have become 
a numerous body, but they are under no discipline or 
control whatever, either as to conduct or capacity. 
Barristers and solicitors', on call or admission, 
undergo severe examinations to test their capa- 
city, and on proof of misconduct the barrister is 
disbarred and the solicitor is struck off the roll. 
Solicitors take annual certificates, paying an an- 
nual stamp duty thereon. The bench of the Inn 
to which the student may belong examines him to 
test his legal capacity ; the Incorporated Law Society 
examines the attorney's clerk for admission in like 
manner, under the Act of the 6th and 7th of Victoria. 

I wo-ald suggest that all Patent agents hereafter 
admitted to practise in the Patent Office should 
undergo an examination by the Incorporated Law 
Society to test capacity, the Society being empowered 
to call in one or more mechanical engineers to assist 
in the examination. That Patent agents should be 
formally admitted to practise in the Patent Office 
by the Master of the Eolls, on certificate of the In- 
corporated Law Society, as solicitors are admitted 
in Chancery. That they should take an annual cer- 
tificate. That lists of certificated Patent agents 
be published, together with suspensions and re- 
movals. The Lord Chancellor or the Master of the 
Rolls, on p'.-oof of misconduct in the agent, to sus- 
pend him for a time from practice in the Patent Office, 
or to exclude him altogether by striking him off the 
roll of agents. All solicitors and attornies duly 
admitted, and taking the annual certificate of attorney 
or solicitor, to be allowed to practise in the Patent 
Office without further examination or certificate. 
Patent agents -actually practising in the Patent Office 
at this time not to be subject to examination, but all 
to be duly admitted, to take annual certificates, and to 
be subject to suspension or dismissal. I am informed 
and believe that the Patent agents as a body are 
■ favourable to discipline and admission to practice, as 
proposed. 



The witness withdrew. 
Adjourned. 
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581. {Chairman.) You have been a Patent Agent, 
I believe, for many years ? — For upwards of 23 years. 

582. Are you at present actively engaged in that 
profession ? — Yes. 



W. Spence, 
Esq. 

583. Have you received a copy of the printed 

questions which have been prepared by the Com- 27 Jan. 1863. 

missioners ? — I have not received them, but I have 

seen them. 
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584. Have you formed any opinion as to the pro- 
priety of increasing or diminishing the cost of 
obtaining Letters Patent, and also as to the manner 
in which payment should be made, that is to say, 
whether the payment should be made in one sum, or 
by instalments ? — The only suggestion that I can 
make on that point is as to the time within which 
the payment of 501. and lOOZ. must be made. Instead 
of, as at present, the payment of 501. being made at 
the end of three years (and which is practically only 
two years and a half of enjoyment of the right), I 
would suggest that it should be made at the end 
of five years. 

585. You would extend the time from three years 
to five years, so that a Patent, however worthless it 
might be, should run for five years on payment of the 
small preliminary expenses ? — Yes, but these ex- 
penses are from 40/. to 501. 

586. Will you be kind enough to give your reasons 
to the Commissioners for wishing that change to 
be made ? — Because I think the present period of 
payment comes too early to allow the commercial 
value of the Patent to be adequately tested. 

587. You think that cases exist in which a Patent 
may be really valuable, and yet at the expiration of 
the three years it has not yielded a sufiicient return 
to justify the Patentee in investing the sum of 50/. 
for the sake of continuing it ? — I do ; I think that 
such is frequently the case, in consequence of the 
Patentee being without sufiicient capital to urge on 
his manufacture. 

588. Does it not, always happen that, if a Patent 
is once taken out and secured, or supposed to be so, 
although the Patentee may not have capital himself, 
he will be able to find some one possessing capital to 
assist him ? — Not always. 

589. Do you not think that any public incon- 
venience would arise from a prolongation to the 
extent you have mentioned of Patents which are 
practically worthless ? — I think not, I think that in 
the competition of ordinary business they would get 
lost sight of. 

590. (^Mr. Fairbairn.') Do you think that an ex- 
tension of the time would afford any relief to the 
Patentee ? — I think so. 

591. In what way ; suppose, for example, the 
Patentee was a poor man, how would it benefit him ? 
— It would give him a longer time to get a chance of 
raising some capital upon the invention, or of obtain- 
ing some help in making it profitable. 

592. {Lord Overstone.) In the case of a poor 
Patentee who was unable to bring his Patent into 
active operation through his own resources, would 
not the necessity of providing for the payment of 
the 50/. at the end of the three years stimulate his 
exertions to find some person who could assist him 
with the necessary capital ?- — It might stimulate his 
exertions, but I think that in many cases those 
exertions would fail in producing the necessary capital 
in time. 

593. On the other hand, do you not think that the 
postponement of that payment would be calculated to 
induce a poor Patentee to remain inactive, and cause 
his Patent, therefore, to remain a dead letter and un- 
profitable to the public for a long time ? — As far as I 
have been able to judge from the instances which 
have come under my observation, I should say that 
the balance of convenience was in favour of giving 
assistance to the Patentee in the way proposed. 

594. Is it not the fact that those cases only attract 
your attention in which the Patentee has remained 
inactive for want of adequate capital, but that those 
cases in which the efforts of a poor Patentee has 
brought forward the necessary capital no longer 
attract notice ? — Yes, I quite think that that is the 
case. 

595. (Mr. Grove.) Have you found in your ex- 
perience that the cheapness of Patents has induced a 
number of poor people to give up their normal trades 



and occupations, and that that has led thera to dangle 
for some years after an imaginary invention, or at all 
events an invention of very little value ? — Yes ; I am 
by no means an advocate for cheap Patents. 

596. Would it not increase the cheapness of a 
Patent if you postponed the second payment to the 
end of five years, giving in that way the Patentees 
five years to play with their inventions without any 
additional payment being made ? — Of course it would 
cheapen it to that extent, but there would still be the 
outlay at first of 50/., for you must reckon 50/. in 
round numbers before you can get a Patent with 
agent's fees. 

597. (Chairman,) Assuming the change you have 
suggested to be made, have you any objection to the 
further payment of 100/., which is now made at the 
expiration of seven years ? — I would make it payable 
at the end of the ninth year. 

598. You do not propose to commute those two 
payments of 50/. and 100/. respectively for an annual 
tax ? — No ; as a Patent agent I should prefer all the 
payments at first ; attending to the subsequent pay- 
ments forms the most unpleasant and responsible part 
of our business as agents. 

599. Will you be good enough to explain that a 
little ? — There is often a difficulty in getting the 
document back from the Patentee, and of making him 
understand that we want that as well as the amount, 
and notwithstanding that we fix a period beyond 
which we cannot receive the money, we are always 
kept, so that we are afraid frequently to leave the 
office when it is coming near the time. 

600. In your opinion ought there to be any pre- 
liminary investigation of a more searching character 

than there is at present before a Pat«nt is granted ? 

No, I think not. 

601. Are you satisfied with the present mode of 
granting a Patent in the first instance ? — May I ask 
what I am to understand precisely by that question. 

602. It has frequently been suggested that there 
ought to be something in the nature of a tribunal 
to investigate the merit of a Patent, both its novelty 
and utility before a Patent is granted? — I should 
quite oppose that ; I think it is much better as it is. 

603. (Mr. Fairbairn.) In order to get rid of 
frivolous inventions, or inventions of no value, would 
it not be advantageous if some preliminary investiga- 
tion into the novelty of the invention were made ?^— 
I am afraid it would be impracticable to work that. 

604. For what reason ?— Because I think that an 
invention, or an alleged invention, however you may 
please to term it, is scarcely in a sufficiently tangible 
shape to be dealt with to that extent. There is to 
an extent a preliminary investigation now, inasmuch 
as It IS the duty of the Law Officer of the Crown to 
see that a proper Provisional Specification is put in, 
and he has power to refuse the application for a 
Patent unless he is satisfied herein. 

605. And there is the power to refuse a Patent 
at the end of seven years ?— The Patent expires at 

Ll^'^'-^f '^^"^ payment of 100/. be not made. 

606. Would not a closer investigation into the 
mmts ofa Patent before it was granted relieve the 
Office of a considerable amount of trouble and 
lesponsibihty ?-Not an extensive closer investioa- 
tion, for I think there would be this evil in it, that 
when a Patent was granted it would be considered 
that having passed, that was a sort of guarantee for 
Its utihty and its novelty. 

^^h^'^.^'-^'i ^"r'*'"'^-) You think that a Pntoutco 



is the best judge in the first instance of the utility 

■;hat judgment 
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or novelty of his Patent ; he forming that judgme.U 



subject to the consequences of judging en 

I think that the present system of tokiv.j; .ne gr, 
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an erroneous judgment ? — I think not taken with 
the power of supervision and the Provisional Speci- 
fication and assuming it to be properly dealt with. 

609. By proper supervision do you mean the 
present mode of supervision ? — Yes. 

610. {Mr. Grove.) I presume you constantly come 
in contact with inventors ? — Yes. 

611. Have you had any opportunities of seeing 
tradesmen who have complained of being impeded 
in their business pursuits by threats of actions from 
patentees ? — I have heard of such cases. 

612. Have you ever heard o" a case like this, 
where threats have been made with regard to a matter 
which, although a tradesman might believe it to be 
without novelty yet the cost of litigation would 
prevent him from contesting it, and the party has 
been obliged to succomb ? — I have heard more of the 
annoyance than of the fact of succumbing to a 
threat. 

613. {Vice- Chancellor Wood.) Can you suggest 
any mode in which any preliminary investigation 
could be otherwise than ex parte f — No, I think 
not. 

614. You could not devise any other scheme with- 
out frustrating the whole object of the Patent ? — I 
think not. 

615. {Chairman.) May we take it as your opinion 
that, subject to the slight alteration which you would 
propose, the present mode of granting Patents is 
satisfactory, that no public inconvenience has been or 
is likely to be caused by their multiplication, and that 
they ought not to be refused merely because it is con- 
sidered that inventions will be taken out of a trifling 
or frivolous character ? — Quite so. 

616. {Mr. Hindtaarch.) Have you ever found any 
inconvenience arise from the custom of permitting 
Patents to be taken out for foreign inventions ? — I 
have had very little experience in foreign business 
but T can speak to this point, that the Americans 
have complained occasionally of the looseness, as they 
call it, of our practice, which has the effect of 
encouraging persons to prowl about the Patent OiRce 
at Washington, whence they in fact run a race for a 
Patent here. Such Americans appear to think that 
we ought to have a guarantee that the person applying 
for a Patent has an authority from the inventor or 
proprietor. 

617. Do you consider that greater facilities ought 
to be given than at present exist for the repeal of 
invalid Patents ? — Yes ; I think so. I think that 
is required as a sort of balance to the present system 
of granting a Patent on the allegation made by the 
applicant. 

618. That is to say, they are granted with next 
to no inquiry. Do you think that greater facilities 
should be given than exist to dispute the validity of 

Patent ? — Yes, I think so. 

619. How do you think that ought to be done ? — 
I think there ought to be an open trial. 

620. There is a power of trying Patents at the pre- 
sent time by scire facias ? — But it is a very long 
process. 

621. What fault do you find with the present mode 
of procedure when any person endeavours to obtain 
a repeal of an invalid Patent, and what simplifica- 
tion in that procedure do you propose ? — The existing 
procedure relates to Patents I apprehend of all kinds, 
whether for inventions or any grant of Letters Patent, 
and for that reason there is a course of procedure 
which is common to all, and may be useful and right 
in some cases ; but that does not apply to Patents. I 
think there should be in the first instance a simple 
lodgment of a statement of the objections, as in the 
case of an ordinary opposition. Then the fiat of the 
Attorney-G-eneral or other Law Ofiicer might be 
granted for the trial if a prima facie case were made 
out. 

622. {Sir Hugh Cairns.) It does not apply to 
Patents for inventions ? — No. 

623. {Mr. Grove.) The great expense under the 



present system of repealing Patents is the cost of the W. Spence, 
actual litigation ? — Quite so. -^*?- 

624. Have you any plan to suggest by which you , " 
think the costs of litigation could be avoided ; suppose _. ' 
the case of a party having a large commercial interest 

and wishing to upset a Patent, with large funds at 
his command, and being able to call many scientific 
witnesses, the patentee must either yield or meet the 
case with something like a similar weight of evidence, 
how can that be got rid of ? — It has appeared to me 
for some years that we have been getting into an 
artificial mode of trying these cases by an excess of 
scientific evidence. 

625. Can you suggest any mode by which that evil 
can be remedied ? — I think that if the Court had 
some ostensible scientific aid from men of science, 
who would be made use of to act in the way of 
eliciting evidence from workmen, it would be benefi- 
cial ; the workman is too much lost si^ht of, and the 
opinion of the scientific witness is unduly exalted ; 
for as it appears to me, he leads the Court instead of 
coming in afterwards to speak to the facts which have 
been established by practical witnesses. 

626. {Mr. Fairbairn.) You prefer the evidence of 
practical men to that of scientific men ? — Yes, I do. 
The only case in which I ever had any considerable 
experience of arbitration in a Patent case certainly 
tended to confirm me in that preference. In that 
case only practical workmen, and the directors of 
those workmen, were present as witnesses, the arbi- 
trators and umpire being all Patent Agents. 

627. {Mr. Grove.) Suppose the case of two parties 
who raise an issue and whose interest it is to impede 
and obstruct one another, those parties have, or one 
of them has, funds at his command, and it is thought 
more desirable to have scientific evidence because it 
produces a greater effect upon a jury, you could not, 
I suppose, by any law, prevent them from having 
that scientific evidence ? — No, but I think it produces 
more effect upon juries than upon the Court, espe- 
cially assuming the Court to be strengthened by the 
aid of scientific assessors. 

628. Then your answers have reference rather to 
the question of a tribunal for trying all cases ? — Yes. 

629. {Sir H. Cairns.) Putting aside for a moment 
tribunals, you say that you see objections to the 
preliminary investigation, but you think that as on 
the one hand, a patentee should be allowed to take 
his Patent on his own responsibility, he should be 
exposed only to an inexpensive method of having his 
Patent afterwards challenged ? — Yes. 

630. Have you at all thought of the means of 
bringing about cheapness and facility in the method, 
or how you would improve on the present mode of 
procedure hj scire facias ? — Perhaps by preparing an 
issue to be tried, and statements of the case for the 
plaintiff and defendant respectively ; the terms of the 
document for the purpose to be allowed by an officer 
of the Court. 

631. What is the great element of expense accord- 
ing to your experience when parties proceed by 
scire facias ? — I think that the artificial mode of try- 
ing Patents generally arises from a great desire, in 
the first instance, to import as much scientific evidence 
into a case as is possible, and to make the most of 
any ambiguities in the Specification ; and I think that 
there is an excess of appeal, I should be an advocate 
for making the judgment of the Court, as to the 
Specification on all points, except novelty, final. 

632. {Mr. Attorney-General.) Upon mere questions 
of law, apart from any matters of fact, you would 
propose to make the judgment of the first Court, that 
should take cognizance of the question, final ? — 
Yes. 

633. In what way would you leave open to appeal 
the matters of fact, such as the novelty and utility ? 
— The utility does not appear to me to require any 
dealing with in that way, because the Patent is 
assumed to be useful, or it would not be contested. 

634. You are aware that in opposition to an exist- 
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ing Patent, the objection is frequently made that the 
invention is not useful ? — Yes ; but I donot think it 
is the case when it comes to ultimate trial, at least 
not now. 

635. Does not the question of utility go to a jury ? 
— That has not so much been the case in recent 
years. 

636. Then take the question of novelty, would you 
leave that as a matter of fact, open to appeal from 
one jury to another ? — No, it should come before 
the Court again. 

637. That is to say, to go again to a second jury ? 
— I do not propose to have a jury in the tribunal. 

638. Not in Patent trials at .«ill ? — No ; not at any 
rate as a rule. There might be possible exceptions 
to the rule. 

639. "Would you propose that Patent cases on all 
matters of fact should be tried by a Court without a 
jury ?— Yes, by a Court composed of a presiding 
Judge, with scientific assessors when considered ne- 
cessary by him. 

640. Have you considered what Court it should 
be, whether a Court of Common Law or of Equity ? 
• — I have not considered that question, so as to be 
able to give a decided preference for the one over the 
other. 

641. (Chairman.) Do you conceive that Patentees 
would be better satisfied to have cases tried before a 
Judge alone than before a Judge and a jury ? — I think 
before a Judge alone, at least a Judge with other 
assistance if he pleases to call for it; I mean that our 
existing system should be extended, for I think there 
is nothing so good as the existing system in that 
respect, the Law Officer being entitled to call to his 
aid such assistance as he may require, to be indepen- 
dent of it if he thinks fit, or to avail himself of it if 
he pleases. 

642. Do you think that in cases Tof suits instituted 
by Patentees much public inconvenience' arises from 
the inevitable ignorance of the jury as to the subjects 
on which they are called upon to decide ? — Yes, I 
think so; I think it has an effect upon the Specifica- 
tions, a sort of reflex action upon them. I am afraid 
that many ambiguous phrases are put in on purpose 
to be managed well in the trials afterwards. I know 
that I have had to resist their introduction myself in 
some instances. 

643. Will you be kind enough to explain that a 
little ? — I think that the possibility of a chance 
arising of acting upon the jury through the capabi- 
lity of a scientific witness will influence men some- 
times to say a great deal more than they mean, that is 
to say, to advance a proposition which they really are 
not prepared to substantiate at the time. 

644. [Mr. Fairbairn.) Do you think that a Pa- 
tentee would be equally well satisfied to have his case 
decided by a Judge instead of by the verdict of a 
jury ? — ^Probably not until experience had shown him 
that lie gained more, in the long run, than he lost by 
speedy decisions. 

645. Is he not a party to be consulted in the ques- 
tion ? — Patentees, who do not believe, as I do, that 
after a length of time it would produce good results 
to society, would be very likely to think that it would 
be injurious to them. I think that the slowness of 
the proceedings, and the power which men of capital 
possess to swamp the smaller men, is a great en- 
couragement to occasional acts of oppression. 

646. Would there not be some difficulty with respect 
to the Judge in many cases that come before him, 
that he might not be competent or possess sufiicient 
knowledge to enable him to decide, and in such cases 
would he not require competent persons to advise 
him ? — Yes ; but my own belief is, assuming the 
Judge to be a first-rate lawyer, and a man of standing, 
that there is not a case that he could not deal with, 
assuming that the facts were brought before him in a 
trustworthy way, or the proportions of the facts, for 
that is the difficulty at present, to get out from scien- 



tific witnesses the exact proportions of their state- 
ments in what they depose. 

647 But there would be some difficulty, v/ould 
there not, however intelligent a person might be, for 
example, if he were not scientific, when a case came 
before him that required scientific evidence, would it 
not be difficult to impress a person of that description 
with the true and just principles of an invention ?— 
Yes ; but taking into account Patent cases generally, 
I think no kind of person or persons could deal so 
effectually with the true and just principles of in- 
ventions as a superior legal Judge assisted by 
scientific assessors. 

648. Suppose, for example, that a Judge was not 
conversant with a subject tliat required scientific 
evidence, he would require, would he not, to be 
advised by some person who possessed sufficient 
knowledge to guide the Judge in order that his 
decision might be a just one ? — Yes. 

649. Then the question is whether it would not 
cause difficulties, and whether Patentees would be 
as well satisfied or not ? — I do not think that it would 
cause difficulties if scientific men were called in as 
assistants to the Judge. There was a proposal, I 
think, of that kind, which was alluded to in the 
Eeport of the Special Committee of the Law Amend- 
ment Society on scientific evidence in Courts of Law, 
and that appeared to me to be the right principle. 
In a letter that I wrote to the engineer, I used words 
to this effect : " On this point, it appears to me that 
" the plan suggested is the right one. The proposer 
" of the plan wished to see the responsibility always 
" remain with one man. Then where there is re- 
" sponsibility there must be control, so the Judge 
" who tried the case was to be responsible for the 
" decision, but was to have such assistance in forming 
" that decision, as he could derive through the 
" medium of an assessor." Then it was mentioned 
in another place that " Assessors should be appointed, 
" who should sit with the Judge, and should be 
" bound to give their opinion in public as well as the 
" reasons on which that opinion was formed." That 
being so, it would show their position, they would be 
in a responsible position, but not m one at all con- 
flicting with the Judge, and there would be a more 
perfect record of the science than wc now have. 

650. {Sir W. Erie.) Does that assume that the 
opinion of one Judge should be final without appeal ? 
— No, the question of appeal was not touched there. 

651. {Vicc-Chaneellor Wood.) If you suppose 
that there should be assessors, ought there to be in 
your opinion a permanent staff, or do you mean that 
the Judge should be assisted from time to time, when 
he thought fit, by selecting some independent person 
for the occasion ? — I do not mean a permanent staff, 
but that the Judge should be quite at liberty, as he 
is now, to obtain assistance or not, as he miffht think 
fit. ■ 

652. (Chairman.) Then as I understand your pro- 
posal, the assessors so called in would in fact be 
witnesses, but they would be witnesses called by the 
Judge, not called by either of the parties, and there- 
fore not giving their evidence as it is now feared 
scientific witnesses often do, with a strong bias on 
either side ?— Quite so ; they should be assistants to 
the Court in that respect, and also to elicit the 
practical evidence. 

^ 653. Is there not at present power in the Court of 
Chancery to call in scientific evidence?— Yes ; and 



that is the principle that 
extended. 



I should like to see 



6o4 (Lord Oversfoiie.) Do I rightly understand 
you that )t has come within your observation and 
experience that much laxity in the pivliminarv pro- 
ceedings arises from a calculation upon the imperfoot 
knowledge of tho tribunal before which the mntlcr is 
ultimately to be tried ?_Deeidodlv. I think that 
some of the observations in Specifications that arc 
thrown in by tho way arc so thro\^•u in with fl 
purpose. 
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655. It is your opinion that if tlie tribunal was 
rendered more intelligent we should obtain not only- 
greater certainty of arriving at justice, but we should 
arrive at it by a more simple and shorter process ? — 
Yes. 

656. {Mr. Hindmarch.') Do you mean that doubtful 
expressions are inserted in Specifications with the 
intention of taking advantage of them afterwards ? — 
Yes.. 

657. And also doubtful claims ? — ^Yes. 

658. Claims are expressed in ambiguous language ? 
— Yes ; I think that the existing system in that way 
is a premium upon ambiguity. 

659. {Sir W. JErle.) Are you aware that the con- 
struction to be put on the language of the Specifica- 
tion is for the Judge ?— T am, and for that reason I 
wish to see him adequately assisted. 

660. It would be then in his department that you 
would require a higher intelligence than is to be 
found in the judicial department, because words of 
science are not for the jury ? — No, but the conse- 
quence of the Judge being without scientific aid is 
that he declines to construe a Specification, parti- 
cularly at the first trial. 

661. Have you divided the diflPerent classes of 
questions thsft arise upon Patent trials, for sometimes 
it is a question of scientific improvement, sometimes 
it is a mere question of one witness afiirming and 
another denying that a thing has been practised in a 
certain factory, and there are other classes of ques- 
tions. Are you of opinion that there ought to be a 
different kind of tribunal for the different classes of 
cases ? — I think that a similar principle worked out 
fully would reach all cases as far as they can be 
reached, but there is undoubtedly an inherent diffi- 
culty in the variety of the cases. Still this remark is 
applicable to other departments of legal practice. 

662. (Mr. Grove.) What class of persons do you 
suppose would be open to be selected for assessors, 
do you mean persons who had discontinued to prac- 
tice as scientific witnesses or men who were actively 
engaged in that way ? — I think that would depend 
very much upon the kind of question that arose. 

663. I suppose you would hardly take a scientific 
man who was quite unacquainted with the adminis- 
tration of the Patent Law, and that you must have a 
man of some experience in what are called the tricks 
and the mysteries of the process ? — Yes ; but the main 
use of an assessor is to get out the fact of the pro- 
portions of the invention from a more practical class 
of witnesses than are now usually employed. It is 
found by Patentees to be difficult to get out their 
evidence and to start a case, and to work out the 
hypothesis, that is to be worked out, without the aid 
of the class of people called experts. 

664. {Lord Overstone.) By whom do you think 
the assessors ought to be selected and appointed ? — 
They should be called by the Judge. 

665. Is he to select such persons as he may desire 
for his own information ? — Yes, it might be possible 
to require sometimes quite practical men, and at other 
times more scientific men. 

666. {Mr. Waddington.) As I understand you, 
you would leave it entirely in the discretion of the 
Judge to call in assessors or not ? — Yes. 

667. {Chairman.) Your leading idea I think is 
this, that the Judge should be responsible for the 
decision of the Court, but that it should be a decision 
without appeal, and in Order to make that decision 
as perfect as possible, he should have a limited power 
to call in all such assistants as he might think expe- 
dient, the opinions so given to him to be given in 
public, he being solely responsible for the judgment 
he gave in the case ? — Yes, that is my idea, except as 
to limiting the power of the Judge to call in scientific 
aid. Itliink his power herein should be unlimited. 

668. {Lord Overstone.) According to the present 
practice, does the Judge know anything of the nature 



of the case before it comes on for trial ? — The pleas 
and notices of objections are arranged. 

669. Is the Judge according to the existing prac- 
tice sufficiently informed beforehand to be able 
to make a proper selection of assessors. — I should 
think it would be necessary for some officer to be 
appointed specially to give him information upon 
that point. 

670. {Sir H. Cairns.) The Judge would know 
whether it was a chemical or a mechanical Patent 
or one relating to mining ? — Yes ; and fre- 
quently I think he would be better without some 
of his preliminary information, for at present he 
is called upon to go over an unnecessarily wide field 
of inquiry in a case. 

671. {Mr. Hindmarch.) A copy of the Specifi- 
cation and the various pleas and objections would 
enable him to understand the subject matter to which 
he had to give his attention ? — Yes, but the pleadings 
are often too artificial for scientific questions. 

672. ( Mr. Attorney- General. ) How would he 
know the points in the various matters involved 
in the documents upon which controversy might 
arise so as to be able to apply his mind to them, 
how would they come out until the hearing ? — It 
might be possible to call for assistance or to adjourn 
the case. I cannot tell how that would be, all cases 
are not so large as they are made to appear by the 
exaggerations of the contending parties. 

673. That is to say the points that would be found 
upon an investigation of the documents might or 
might not when the case was opened be really dis- 
puted ? — Quite so. 

674. You know that in practice the area of a 
controversy is frequently much narrowed when 
people come to discuss the matter ? — Yes. 

675. {Mr. Waddington.) I suppose you would 
allow the Judge to have a jury if he thought proper? 
— Yes ; the Law Amendment Society appeared to 
give good reasons against having a Judge, assessor, 
and jury, they spoke of the awkwardness of the 
position of the assessor between the Judge and the 

jury- 

676. But might not the Judge have a jury instead 
of assessors ? — Yes. 

677. {Sir W. Erie.) Are you aware that in Chan- 
cery the Judge has full information before the case 
can be tried by a jury ? — Yes. 

678. {Chairman.) You are aware that it has been 
proposed, in order to prevent the use of an invention 
being exclusively confined to the Patentee, he should 
under certain circumstances, be compelled to grant 
licences to other persons to use his invention upon 
a certain payment being made to him ?— Yes. 

679. Have you considered that question, and 
whether it is expedient or possible ? — I do not know 
about the possibility, but I think that it is expedient 
if it could be arranged. 1 heard an expression of 
opinion upon the subject in Manchester in 1861. 

680. Is it your opinion that in practice inconve- 
nience arises from Patentees refusing to allow other 
persons to use their inventions on the payment of 
a certain si:m ? — Occasionally. 

681. You think therefore that there is an abuse 
to remedy if the remedy can be found ? — Yes ; I 
think so. 

682. I suppose the question that would arise 
would be this, who is to fix the amount of the pay- 
ment, and who is to estimate the value of the in- 
vention, the Patentee would ask one sum and the 
person desiring to use it would probably propose 
another, have you considered how that difficulty is 
to be met ? — I think there is very great difficulty 
in it, and I am not prepared to suggest anything at 
present. 

683. {Lord Overstone.) Do not you consider that 
a Patent is in its nature a monopoly ? — Yes, in a 
limited sense. 

684. In other cases where parties are invested 
with a monopoly is it not the fact that the public 
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W. Spenee, interests are generally considered to be best pro- 
•E"?- tected by leaving those parties to sell their monopo- 

lized article at what price they please ? — In the case 

2 7 Jan. 1863 . ^^ ^ compulsory licence being matter of law, the need 
for it would very seldom arise, for 1 think the fact of 
its existence would prevent the necessity for the 
exercise of the law. 

685. The point is this, whether there is as regards 
this question any real difference between a monopoly 
which is created by a Patent, and those other mono- 
polies which are possessed in other things by different 
members of the community ? — I think that a Patent 
is a peculiar kind of monopoly because it is not a 
monopoly in every sense of the word, for a Patentee 
is in competition with all others in the open markets 
in the world. His monopoly may be worthless for 
other reasons, besides the intrinsic quality of his in- 
vention. 

686. Suppose there are two parties, one possessing 
a Patent for a monopoly, and the other possessing a 
monopoly in the possession of some article, the public 
interests are considered to be sufficiently protected 
as to any article in which there is a monopoly in 
possession, by the price, and is there any peculiarity 
in a Patent monopoly which renders that principle 
which is applicable to all other monopolies not 
applicable to a Patent monopoly ? — Yes. I think that 
a Patent monopoly is of that nature that the Patentee 
is supposed to be willing to give the public the benefit 
of his grant, in the exercise of it. 

687. Why should not the public rest upon the 
temptation of high price as a sure mode of obtaining 
the use of a monopolized article in the case of a 
Patent as they do in the case of all other monopolized 
articles ? — There are cases in which the Patentee 
would resist any amount of price. 

688. {Mr. Hindmarch.) I believe that Patents for 
improvements upon inventions already patented are 
very common thiligs ? — Yes. 

689. You find that the first Patentee frequently 
refuses to let the second Patentee use his invention 
upon any terms whatever ? — Perhaps not frequently, 
but occasionally. 

690. In cases of that sort, do you think it would be 
practicable or useful to compel the prior Patentee to 
grant a licence to the subsequent one ? — Yes ; it 
would be useful if practicable. 

691. Would that be a mode of getting a subsequent 
invention more early into use for the public ? — Yes ; 
and that is an augument in favour of it I think. 

692. Do you see any practicable mode of effecting 
that object ? — Nothing more than that there might be 
a compulsory reference to compel the Patentee to 
grant licences for the benefit of the public through 
the second Patentee. 

693. {Mr. Grove.) It frequently happens that 
there are 20 or 30, or even say, four or five Patents 
taken out ; how would you adjust the relative merits 
or arrive at any practicable mode of adjusting and 
settling what each party was entitled to for his 
Patent ? — Mr. Hindmarch alluded I thought to two 
sorts of Patents, for instance, there might be one 
Patent that was for a broad principle, and then 
another Patent that was for an improvement upon 
some matter of detail within such broad principle. 

694. In the present day there are not many for 
broad principles ; the greater number are for improve- 
ments are they not ? — They are for improvements, 
but still they often involve broad principles. It is to 
be remembered that, owing to the extension of com- 
merce, an invention whicli is scientifically narrow 
may be commercially broad. 

695. They are steps upon each other are they not ? 
—Yes. 

696. Take for example, the power loom, suppose 
there were four or five Patents, each being a step 
in improvement upon another, how would you adjust 
those or how could any arbitrator or tribunal adjust 
their relative merits ? — I think simply by their 
ordinary intelligence and knowledge of the results 



derived from the particular mechanism in each 



case. 



697. Would not the commercial value be more 
likely to afford a means of adjusting it accurately 
than the judgment of any individual?—! suppose 
so, as between several Patentees who only differed 
from each other in that way ; but that I think is 
hardly the kind of case that Mr. Hindmarch drew my 
attention to. 

698. Take the case of a large number of manu- 
facturing instruments for which Patents are con- 
stantly taken out, how would you by any means 
adjust the relative merits of the inventors, each of 
whom followed upon one another step by step ?— I 
have nothing to suggest upon that. 

699. In such a case each of the last inventions 
would necessarily be altered in its value by the 
succeeding Patent, and it would be of a fluctuating 
value ; can you suggest how that fluctuation in the 
value of Patents could be adjusted ? — No; it is only 
a check upon oppression that seems to be required. 

700. {Mr. Fairbairn.) There is another case that 
may be put, such as a discovery in chemistry, or in 
mechanics, and suppose that a Patentee exacted from 
the public such a high price that it was necessary 
to compel him to grant licences or something of that 
sort in order that the public might have the benefit 
of it, have you any suggestion to make upon that 
point ? — I see considerable difficulty in suggesting 
any mode of settling upon what terms a licence ought 
to be granted. 

701-2. {Chairman.') The question has been raised 
as to whether it is expedient in the present day, with 
the greater intercourse that exists between various 
countries than formerly, that Patents should be 
granted to those who merely import inventions from 
abroad, have you considered that question at all ? — 
I have nothing particular to say upon that. I 
do not know of any inconvenience beyond that 
which I have already alluded to, the complaint of the 
Americans. 

703. The inconvenience to the public I presume 
to be this, that if Patents are not granted to the 
importers of foreign inventions, then any foreign 
invention may be used in this country by all persons 
without payment of any kind, do you consider that 
that obvious disadvantage is balanced by the stimulus 
that is given, by the existence of a Patent right, to 
persons to introduce inventions from abroad ? — I 
expect so. 

704. ( Sir H. Cairns.) Does it, in your opinion, 
require the inducement of a Patent to bring inventions 
to England, are they not sure to come here without 
the temptation of getting Patents for them ?— I 
hardly know whether my observations have been so 
precise upon that point as to enable me to give an 
opinion upon it. But I think that foreign inventions 
would not be found in a state so available for pubhc 
use in this country if there were no English Specifi- 
cations of them. 

705. ( Chairman.) Is there any other objection in 
connexion with this subject that you wish to bring 
before the Commission, or any other suggestion you 
wish to make ?— One point that I have always urged 
has been the necessity of giving great attention to 
the i rovisional Specifications. There are some per- 
sons that complain of the strictness that is now 
practised ; some undue degree of strictness is allee;od 
to be exercised, but my own opinion is that it islbr 
the interest of Patentees and the public also that the 
work shall be done as well as it is possible to bo 
done, and that the supervision exercised over Provi- 
sional Specifications ought to be complete. I have 
here something written upon that poin!, headed "Pre- 
liminary Investigations," which is a sort of balance 
to my remarks, for while I am on the one hadid opposed 
to preliminary investigations, yet on the other hand 
i am in favour of them. 

706. {Mr. Hindmarch.) Do you see any difficulty 
in the Wily of compelling every person who .spocilles 
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an invention to state distinctly in some claim or some 
claims what it is which he seeks to have protected 
by his Patent ? — Certainly not. 

707. Do you see any difficulty in practice in de- 
fining the nature of an invention which is sought 
to be patented ? — No. 

708. You have spoken of the practice of using 
language not distinct in framing Specifications, has 
that arisen in any case within your experience from 
the nature of the subject, or was it done purposely ? 
— Sometimes it is done purposely, I believe. I have 
had contests with some inventors on that point. 

709. We see now very many Specifications without 
any claim at all, and I believe you find some diffi- 
culty in ascertaining what the invention really is ? — 
Yes. 

710. Suppose the law made it incumbent upon 
every Patentee to state distinctly what he claims as 
his invention, do you know in practice of any diffi-" 
culty in accomplishing that object ? — No. I may 
add that one point occurs to me which I did mean 
certainly to mention, it relates to Provisional Specifi- 
cations. Towards the close of the old practice the 
applicants for Patents were compelled to specify the 
particulars of their invention, but were permitted to 
strike out portions of the deposit of particulars on 
application to the Law Officer, and I applied, I think 
it was to Sir Fitzroy Kelly, for permission to strike 
out a portion of a Provisional Specification. At the 
time I entertained considerable doubt and eventually 
I found the statement was too wide for novelty, and it 
did not appear to me to be safe, considering, according 
to my reading of the law, the required identity of the 
invention all the way through. It did not appear to 
me to be expedient, that we should be at liberty to 
drop any portion of the original document that it was 
inconvenient to retain, but ought to apply for permis- 
sion to narrow the original document. Then there 
would be a substantial identity in the two Specifi- 
cations as to the extent of them, and as to the 
scientific proposition involved in them, whether the 
description of the one was in the form which I have 
sometimes illustrated as the soul of the invention, and 
the other as the body and soul together, there would 
still be the same invention. I. failed in that effort, but 
I believe Sir Fitzroy Kelly said that he saw value in 
it, but could not make a rule upon the point. He 
went out of office and I was never able to revive it ; 
but we have lost a matter of practice to that extent. 
The application for permission to strike out was re- 
corded, and it appears to me to be important to revive 
the practice, and then there would be a better means 
of insisting that the two documents should be co- 
extensive. 

711. {Mr. Attorney- General.) Did you apply to 
disclaim a portion of your Specification?- — ^No, 
merely to strike out a statement in the Provisional 
Specification. 

712. {Mr. Grove.) If you have in your description 
of the nature of your invention in your Provisional 
Specification stated too much, or that which you 
cannot sustain, you have power now, have you not, 
in your Final Specification of limiting it to the 
matters which are contained in the proposition which 
you can sustain ? — We do that in practice, but that 
also gives rise to some ambiguity in the comparison 
of the documents. Besides it raises the question 
whether the Patent may not fail for want of proper 
consideration for the grant, which was based on the 
terms of the Provisional Specification. 

713. {Chairmati.) With reference to the prelimi- 
nary investigation, I understand that you have before 
you a paper from which you wish to read some 
extract? — "My opinion may be briefly expressed 
thus : I believe that the powers given to the law 
officers of the Crown for investigating all applications 
for Patents are abundant in theory, but the practice 
is defective, and that all that is required is to bring 
the practice up to the theory — in other words, I 



think the preliminary investigation ought to be con- (^r Spence, 
fined to the Provisional Specification as it is now, but Esq. 

I think the means at present provided for conducting 

the investigation quite inadequate to the purpose. I ^ ' '^^°' ' 
agree with an article published in the Jurist in advo- 
cating the transference of the duties now performed by 
the Law Officers of the Crown to a new tribunal ; 
because, ' they are over-worked, though highly com- 
petent men.' Let us have ' highly competent men ' 
not ' over-worked,' and then it would be seen 
how salutary a check could be put upon improper 
Provisional Specifications. When we consider that 
there are, on the average, about ten applications for 
Patents daily, each purporting to contain an adequate 
statement of the nature of an invention, and that 
the duty of the Law Officers is to ascertain in each 
case that the rule of the Patent Commissioners 
has been complied with, — " The Provisional Speci- 
fication -must state distinctly and intelligibly the 
whole nature of the invention, so that the Law Officer 
may be apprized of the improvement, and of the 
means by which it is to be carried into effect," — I 
think we come to see that there is in the aggregate a 
considerable quantity of work to be got through by 
two ' over-worked, though highly competent men.' 
But it appears to me that in order to administer 
Patents properly, it is as important for the Law 
Officer to check irrelevant statements as to require 
sufficient statements in Provisional Specifications. In 
my j udgment he ought to require every document to be 
amended that contained anything beyond the statement 
of the nature of the alleged invention. It is common 
for applicants for Patents to insert general expressions 
relating to matters which are intended to be in- 
cluded (if convenient) in the Final Specification, but 
which are probably not invented at the period when 
the Provisional Specification is deposited. The 
matters here referred to are not merely matters of 
detail belonging to the invention, the nature of 
which is stated (these might be inserted in the final 
document without being named in the Provisional) 
but matters involving some nature of invention 
beyond that so stated. In order to administer the 
check adequately, it might frequently become 
necessary to make the applicant, or his agent, 
attend upon the Law Officer to show cause why 
certain statements should not be struck out or 
amended. Then again there is a matter of admini- 
stration to which Sir John Romilly, M.R., used 
to attach great importance when deposits of par- 
ticulars of invention (under the old law) came under 
his notice, that of allowing portions of the state- 
ment to be struck out on application. We have 
unhappily, for the present, lost thi§ practice. The 
consequence of this is, that it is usual now for 
Patentees to act as if they were at liberty to drop 
any matter stated in the Provisional Specification 
that it may be convenient to abandon, and to concern 
themselves only about ultimately specifying some- 
thing within the provisional document. I believe 
Sir John Eomilly's principle to be the right one, 
and I trust it may be restored, of which there is 
some probability, if I have been correctly informed 
that the present Solicitor- General (no small autho- 
rity) is favourable to the practice. Looking there- 
fore to all the work for the Law Officers that is 
involved in a thorough administration of Provisional 
Specifications, it does not appear to me reasonable 
to expect that ' over-worked men ' however competent 
otherwise can properly discharge the duties imposed 
upon them. I will only add that I think a com- 
petent lawyer, provided he be a good logician is 
fully equal to the task of preliminary investigation 
thus indicated, and the cases would be vei-y rare 
in which it would be requisite for him to call in a 
scientific man to aid him, because he might properly 
reserve points of science until the complete descrip- 
tion was put in. 

714. {Mr. Attorney- General.) You stated just now 
that in your opinion the theory with reference to the 
2 
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duty of interference on tlie part of the Law Officer 
was perfect, but that the practice did not come up to 
the theory ; are you aware that the duties of the Law 
Officer are prescribed in exact terms by the Act of 
Parliament ? — Yes ; as to seeing to the sufficiency of 
the Speciiication and the title. 

715. I will read fi'om the 8th section of the Patent 
Law Amendment Act this passage ; " The Provi- 
" sional Specification shall be referred to the Law 
" Officer, who shall be at liberty to call to his Aid 
" such scientific or other Person as he may think fit, 
" and to cause to be paid to such Person by the 
" Applicant such Remuneration as the Law Officer 



» shall appoint ; and if such Law Officer be satisfied 
" that the Provisional Specification describes the 
« nature of the Invention, he shall allow the same." 
That is what you mean by the theory /—Yes ; I 
mean by theory principally this; the Law Officer 
havini? the power entirely withm his control of 
availing himself of any assistance to any amount, or 
of dispensing with it as he may think fit._ 

716 Am I to understand that you think the Law 
Officer ought more frequently than he does m practice 
to avail himself of the assistance that he can call to 
his aid ?-^I was rather alluding to the difficulties that 
we are subjected to by a change of the Law Officer, 



The witness withdrew. 



Adjourned till to-morrow at half-past four o'clock. 



Note. — The foregoing evidence relates princi- 
pally to the mode of trying Patent causes, and the 
leading idea intended to he conveyed is that the 
best remedy for the acknowledged defects of the 
existing system lies in a full recognition of the 
principle of calling in proper scientific aid so as to 
enable the Court to construe the Specification defi- 
nitively, and to exercise adequate control over the 
scientific evidence. Then it is a question only of de- 
gree of improvement what kind of Court should try 
the case, whether an ordinary Court (of common law 
or equity), or a special Court for trying scientific cases 
alone. 

As, however, the important point to be established 
is the value of the proposed principle, it may be 
desirable to endeavour to make this quite clear. 

The principle is that of providing a Court which 
shall be independent of the aid of scientific witnesses 
for the interpretation of the Specification, and which 
shall be strong enough in scientific capability to 
chock exaggerations in scientific evidence. A further 
effisctof such strength in the Court would be a salutary 
check on the exaggerations of legal advocates, espe- 
cially when the temptation of working on a jury by 
eloquence and appeals to feelings was withdrawn. 

A comparison may be drawn between the existing 
mode of trial and that proposed, so as to illustrate the 
change in an important particular. 

At present evidence is given for a Plaintiff" Patentee 
that the Specification affisrds sufficient information to 
enable a competent workman to produce the patented 
article ; and evidence in denial of this is given for 
the alleged infringer of the Patent. Then a question 
is left to a jury, as a matter of fact, whether what is 
said by the witnesses for the plaintiff is to be believed, 
or that said by those for the defendant. But the jury 
are unable, as a body, to grasp the full import of the 
question for want of scientific knowledge. 

Now, under the plan proposed, the scientific asses- 
sors would be competent to supply to the Judge an 
intelligent answer to this question, because of their 
antecedent scientific knowledge, and because of the 
practical control which their presence as recognized 
expositors of the science would exercise over the 
evidence. This would -be very apparent in their 
treatment of geometrical drawings, which, if correct, 
are. conclusive as to what they represent; wherciia, at 
present, the drawings annexed to Specifications are 
but feebly dealt with by Courts of Law. 

Such is the principle applicable either to the ordi- 
nary Courts of Law and Equity or to a special Court. 
But a greater degree of benefit might be expected to 
result from the establishment of a special Court. The 
argument reported as having been used by the Lord 
Chancellor with reference to the Bankruptcy Bill 
appears to me to be applicable to such a Court as 
this, wherein he speaks of " the benefit that would 
" result from the establishment of an all-sufficient 
" tribunal that would be able to administer justice 
" in all its branches, and would set tho example of a 



" Court competent to discharge its duty without 
" dancing the suitor to and fro to enable him to get a 
" fragment of justice in one place and another 
" fragment elsewhere." 

The same learned authority also said, "We in 
" England suffer under evils which have grown up 
" from the fact that a great portion of justice is 
" administered by one tribunal, and another equal or 
" larger portion of justice is administered by another, 
" the tribunals being frequently antagonistic and 
" opposed to each other, so that, iu point of fact, 
" justice is constantly elaborated by a system of 
" counter processes." 

It would contribute much to the uniformity and 
efficiency of Patent administration if all applications 
for Patents were referred to a special Court ; also all 
petitions for disclaimers and memorandums of altera- 
tions, in fact, if all the business except that of re- 
cording applications, registering deeds, &c. (which 
is done at the Great Seal Patent Office), were trans- 
ferred to the same Court. 

Then if all questions between parties as to infringe- 
ment and validity of patents, and all applications for 
prolongations of Patents, were tried by the same 
Court much facility and saving of time and expense 
to the parties would result. The officers of such a 
Court would be in a favourable position for preparing 
cases for trial by eliminating irrelevant matter. And 
there might be a special reference library relating to 
Patents belonging to the Court. 

Moreover, in addition to Patents, questions of copy- 
right, trade-marks, and other technical matters might 
be referred to the same Court. 

A few words may be added as to the judgment of the 
Court being final on the construction of Specifications, 
except as to the novelty of inventions. It is submit- 
ted that a Patent being a grant defined by the terms 
of the Specification, it is not reasonable that an 
authoritative construction of the document should be 
withheld, otherwise the grant becomes a mere chance 
iu a prospective decision. This difficulty arises with 
great force when a share in a Patent right has to be 
conveyed from the Patentee to one of the public. 
The meaning of the document is, in the nature of 
things, essentially preliminary to all other points of 
inquiry in Patent cases, and therefore should be con- 
clusively determined by authority at tlio outset of the 
proceedings. 

The objection to a special Court that a Judge who 
only tries Patent cases might become narrow as a 
lawyer, may be met by sugo-csting that all the 
subordinate officers and machinery of the Court mi.-lit 
be specuil, ,^•lulo tho Judge came from one of the 
ordinary Courts of Law or Equity, or there might be 
a special Judge for the Court, who might on importaut 
occasions call other .ludges to his aid 

Again, as to the ol.jo.tiou that "it would bo difficult 
to find scioutihc men who would bo trustworll.v as 
assessors, it is to bo remomberoil that their function 
would bo limited to advising tlio Judge a. to To 
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meaning, proportions, and relations of the objects re- 
ferred to in the Specification ; in other words, to the 
translation of scientific language into common lan- 
guage. And it is submitted that the cause of the 
present failure in the use of scientific evidence would 
not be called into operation in the employment of 
scientific Assessors as proposed. For whereas, in the 
former case, the scientific witnesses have had to follow 
the leading of counsel either in the support of, or the 
opposition to, a pre-arranged hypothesis, ostensibly 
adapted to the capacities of a jury, in the latter case 
the proposed Assessors would be free to apply their 
minds to the technical language of Specifications, for 
the sole purpose of enabling a calm and learned judicial 
mind to appreciate the exact nature of the external 
objects referred to in the document. 

Finally, allusion may be made to the important step 



taken by the Lord Chancellor in the case of Hills v. 
Evans, of confining the argument to the points on the 
Specification, before proceeding to those relating to 
the question of infringement. His reason for doing so 
was thus expressed : — " I was desirous of having the 
" primary matter first discussed and considered before 
" I put the parties to the expense of preparing them- 
" selves for the second question." The " primary 
" matter " was the validity of the Patent, and this 
turned on the construction of the Specification, as will 
be seen from the following words of his Lordship : — 
" Upon every ground, therefore, I arrive at the con- 
" elusion that the Plaintiffs Specification is good, and 
" consequently the Plaintifi''s Patent must be held to 
" have been conclusively established at law." 

It is submitted that this ought to be the constant 
practice. 
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717. {Chairman.) You have had considerable ex- 
perience, I believe, in connection with the Patent 
Laws ? — Yes ; I have taken out a good many Patents 
myself, and I have sufiered a little from, the Patents 
of others. 

718. You have probably had to defend Patents of 
your own ? — No ; I have not defended any of my 
own. I have never made of mine more than a mere 
registry of priority of invention. I have not made 
mine a source of money, but I have sufiered in this 
way from Patents. I have gone on in the course of my 
business, doing my ordinary work, and I have found 
other people taking out Patents for what I was doing 
without calling it an invention, and then prosecuting 
me under the Patent they had taken out for my own 
inventions, and it appears that there is nothing to 
prohibit them from doing that. 

719. But if you were able to prove that you had 
been carrying on an invention, whatever it might be, 
at the time when the person claiming to hold a Patent 
for it took out his Patent, would not that relieve you 
from all difficulty in the matter ? — It would only give 
me the pleasure of defending a lawsuit. 

720. (il/r. Grove.) Do you mean that you are 
legally interfered with, or only in such a way as to 
drive you to defend yourself by a legal process ? — It 
drives me to the cost and trouble of defending myself, 
whatever they may bo. 

721. [Chairman.) Did you say that you had not 
thought it worth while to defend any Patents that 
had been taken out by you, and that you merely- 
registered your invention in order to protect yourself 
against the patents of others ? — That is the real use 
that I have made of Patents. 

722. I may infer, so far as your own practice is 
concerned, whatever your theoretical view may be, 
that you are opposed to the system of Patents, and 
consider that you would be better off if no such things 
existed ? — I should be very glad to see the Patent 
Laws entirely removed, but I fear that that would be 
attended with injustice to many other people. I am 
afraid that we cannot altogether do away with all 
right of a man to his inventions, and therefore I 
should be most happy to put all my inventions into 
the same kettle with the rest of the world, and leave 
the matter free. I am afraid that you could not 
altogether do away with the right of a man to the 



benefit of the fruit of his own brains ; that, I think, 3 Feb. 1863. 
is the difficulty, and I have no panacea for it. 

723. Does it not come to this, that whereas an in- 
ventor, who is in a position to work out his own in- 
ventions upon a large scale, stands in no need of a 
Patent Law for his protection, an inventor who has 
not the means of carrying out his inventions, except 
through the agency of others, may be liable, in the 
absence of a Patent Law, to lose the fruit of what he 
has discovered ? — Yes ; and that is why I fear you 
cannot do away with it without doing injustice to 
those men. But I will, with your permission, make 
a suggestion of a practical nature upon that subject. 
At present, shall I say, the Ofiicers of the Crown make 
a bargain for the public with a patentee ; they say, 
if you will give us your invention, we, on the part of 
the public, will give you a practical monopoly for a 
certain time. I think that it would be good to add 
to this first of all a power of discrimination, and, 
secondly, a power of making a price ; that is, making 
a bargain in which price should be an element. 

724. {Sir William Erie.) You mean a compulsory 
price ? — Yes. For example, suppose a preliminary 
court of some kind has been constituted a man brings 
forward an invention for an improvement of iron, and 
the preliminary court sees no reason why it might not 
turn out a very valuable invention. Now I complain 
that you give to this man an unlimited monopoly, and 
leave him to make any use he pleases of it. I ask 
you to make a wise bargain for the public and to say, 
very well, we think it good ; we will not give you an 
unlimited power, but if you will say that everybody 
shall use this at 1*. a ton, we think that the public 
might be benefited by it, and we therefore will grant 
you your Patent in consideration of a fixed licence to 
use it at \s. a ton. I say that if you make a bargain, 
as you do now for the public, I should like you to 
make that bargain better and more thorough. 

725. If I gather your meaning rightly, the two 
amendments of which you have expressed yourself in 
favour are these — first of all, a preliminary investi- 
gation before a Patent is granted, and next, what is 
generally called a system of compulsory licences, by 
which a Patentee should be precluded from keeping 
his Patent for his own and sole use ? — With this 
addition, that of fixing then and there the prelimi- 
nary price. 

3 
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726. {Mr. Waddington.) That is, before the Patent 
is granted ? — Yes. 

727. ( Chairman.) In other words, instead of giving 
the Patentee a monopoly, as at present, you would 
only grant him a tax upon the use of the invention at 
a fixed rate ? — Yes. 

728. {Mr. Grove.') I presume you would fix a 
maximum price ? — Yes. 

729. {Lord Overstone.) Does not your view in- 
volve the appointment either of an ofiicer or of some 
commission who should estimate the value of a 
Patent discovery ?— Unquestionably. 

730. Do you think it is possible to trust to any 
officer, or to any commission, so delicate and so doubt- 
ful a duty as that of estimating beforehand the real 
value of a Patent discovery ? — I do not wish at all to 
conceal the great difficulty of that case, but I think 
it most desirable. I do not see why a public Court 
should not be constituted in which that case might be 
thoroughly tried, and in which it might bo tried with 
this pecuniary bargain or limited licence as one of 
the issues to be tried. 

731. Do you not think that there would be uni- 
versal dissatisfaction on the part of discoverers with 
any estimate that a tribunal so constituted might 
form of the value of their discoveries ? — If they were 
so discontented I should refuse to give them a blind 
monopoly ; and let this be remembered, that they 
come asking you to give them an unlimited power 
over me ; for if I, by any chance, happen to stumble 
upon their invention, and come to you, I think you 
would have a right to say, I must see what use you 
are going to make of your power before I give it you. 

732. If we look back to the past history of dis- 
coveries, do you think that many instances will be 
found in which discoveries which, at the time, were 
regarded as of little value, have ultimately proved to 
be of great value ? — Yes. 

733. Does not that necessarily involve the admis- 
sion that such a system would not work justly ? — I 
do not say that such a system would in all cases work, 
justice ; that is a special difficulty ; but I do say that 
nothing could work greater injustice qua the in- 
ventors themselves than the present Patent Law does. 
Many most meritorious inventors under the present 
Patent Law are utterly ruined, enrich others, and 
never pocket a farthing themselves ; therefore the 
present law is as unjust as a law can be in its prac- 
tical working. 

734. {Chairman.) Will you be good enough to 
explain to us in what manner it is that, as you say, 
many inventors are ruined , through the operation of 
the present law, because that is one of the points to 
which we are anxious to direct our inquiry ? — I 
think that the unlimited power given by a monopoly 
to an inventor has this practical effect at present, 
that when an invention has been made the subject of 
a Patent, everybody shrinks from it, everybody runs 
away from it, everybody avoids it as an unlimited 
evil, because the person who has the monopoly can 
subject you to a most expensive prosecution, and can 
charge you a most inconvenient sum for what you 
have done, and can punish you in every way for 
having touched his invention ; whereas if you would 
take away that power of unlimited monopoly, and tie 
him at once to a small limited sum which he would 
have power to levy, the inventor would have this 
great advantage, that nobody would be afraid of 
touching his Patent any longer, and instead of 
avoiding the Patent because it was a Patent, knowing 
that we should only have to pay \s. a ton for a very 
great benefit, we should at once examine the Patent, 
take to it kindly, and prosecute it as far as we could, 
knowing what the limit was of the difficulty and risk 
that we were encountering ; and so, I believe, you 
would make the public take kindly to Patents, instead 
of regarding them as a great evil. 

735. Do you mean that at present the dread of 
approaching a Patentee is so great that persons 
prefer to forego the use of an invention which may 



be very convenient to them in their business^ rather 
than make a mere application to a Patentee to know 
what he would charge for allowing his invention to 
be used ?— That is continually the case, and for this 
reason, that the very application that you make_ to 
the Patentee immediately raises his ideas, and im- 
mediately makes him conceive that he is going to 
get a great haul, and that immcidiately puts you into 
a difficulty, and to a correspondence which will pro- 
bably cause you great inconvenience hereafter. 

736. As I understand the matter, under the pre- 
sent law, a Patentee is not bound, because he has 
allowed his Patent to be used at a certain rate by 
one man, to allow the use of it to another ?— No. , 

737. Probably, therefore, in the first instance he 
would be willing to grant the use of his invention 
at a very low rate ; but a practical illustration of 
its value might be given to those engaged in busi- 
ness, and if that were established he would then 
proceed probably to raise his charge ?— Precisely so. 

738. Is it not therefore the interest of the Patentee 
to get one, or two, or three persons, at least, to use 
his invention at the lowest rate, in order that so it 
might become known to the public ? — ^It certainly is 
the object of many Patentees to get their Patent 
tried, and it is the object of many other Patentees 
not to allow their Patents to be tried, but to consti- 
tute them practical monopolies. If, therefore, a 
man encouraged a new invention it is very probable 
that the first use that would be made of it would be 
to turn it against himself. The circumstance of my 
having cultivated a man's Patent would put it into 
his power, when I had devoted a great deal of at- 
tention to it, at once to come down upon me with a 
very heavy charge, unless I had made, from the 
beginning, some special bargain with him. 

739. The point I wish to put to you is this. As- 
suming you to be the first applicant for the use of a 
Patent, you would make a special bargain with the 
Patentee, and it would be the interest of the Patentee 
to agree to that bargain upon favourable terms to you, 
in order that his invention might become generally 
known, and no doubt that those who applied later 
would have to pay a higher rent. But in what sense 
can it be said that you, as the first applicant, would 
have your priority of application turned against your- 
self ? — It could not be so said if I had made a 
bargain for the whole term of years. I grant that 
the first applicant has it in his power to make a 
wise bargain. 

740. {Mr. Grove.) You stated, I think, that there 
were two classes of Patentees, one of which would 
be anxious to grant the use of their Patents upon 
easy terms, whereas, another class would wish them 
to be monopolies, ^^'ere you then alluding to this 
kind of case, that a Patentee might take out a patent 
for a thing in which he traded himself, and in which 
he was anxious to monopolize the entire trade, and 
would be unwilling to grant licences, while on the 
other hand another Patent might be taken out 
merely for some improvement in a thing of every 
day use, in which case the Patentee might be willing 
to grant licences ?— Yes, those are the two cases that 
I wish to point out. 

741. {Mr. Waddington.) Would you apply your 
scheme of compulsory price to both of those cases ? 
— Yes. 

742. As a condition precedent to both ? Yes. 

743. {Mr. Grove.) Referring to the question of 
preliminary examination of which you h.ivo spoken, 
if I understand you rightly, you do not conceive 
that that would be a perfect institution, but it would 
be the least of two evils ; lluU. is to say, the present 
working of the Patent Law is very defective and 
injurious even to in\entors themselves and vou 
are of opinion that a preliminary examination, 
although It might fail, and occasionally shut, out a 
good invention, would be a lesser evil to the public 
and to inventors than tiio present svstom of s^rantin- 
i atunts unlimited ?_1 entertaiu that opinion vorV 
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Strongly. I think that a Court composed of a good 
lawyer, one or two good mechanics, and one or two 
good chemists, could jllter the mass of Patents to a 
Tery great extent, and could, at first sight, render to 
an enormous number of inventors a great benefit, 
and prerent them from wasting further time, pains, 
and money upon that which the Court might at once 
know primd facie to be neither a new nor useful 
iuTention. 

744. Then I suppose you would assume that the 
Court would only reject Patents where it entertained 
a strong opinion, or had a clear knowledge, that the 
thing was neither new nor useful ? — Certainly. 

745. But that in a case where the value of the 
Patent was a matter of doubt they would grant a 
Patent ?— Yes. 

746. You have used frequently, in speaking of 
Patentees, the term, "right to a Patent ;" I appre- 
hend that there is no right to a Patent — that it is a 
monopoly granted ex mero motu by the Crown, upon 
the assumption that the public will be benefited by 
it ? — Yes ; and therefore I propose to make it more 
of a bargain than it is, and that you should say, now, 
we are willing that this should be a monopoly, pro- 
vided you make it very beneficial to the public at the 
price at which you ofifer it; we will give you a Patent 
for a new process of making iron if you ofier it to the 
public at Is. a ton, but if you ask from the public 1^. 
a ton for it, we will not give it you. 

747. In other words they should say, you having 
no right to a monopoly, we will grant it to you upon 
you showing us & primd facie case, and consenting to 
terms that we think will be beneficial to the public ? 
— Yes ; and I complain of the authorities who grant 
a Patent making a bad and blind bargain for me. I 
think that they make a one-sided bargain for me, and 
I want them to make a better bargain for me. 

748. {Lord Overstone.) You mean for the public ? 
— Yes ; and I think that in asking you to do that, 
you will also render the Patentee a great service. 

749. [Mr. Grove.) Then comes the question as to 
the difficulty of assessing the value of a Patent. Can 
you give the Commission any practical assistance as 
to how the value of a Patent, at a particular time, is 
to be assessed with reference to a licence, it being, in 
point of fact, a sort of fluctuating thing, the value of 
a patented invention having reference to the then 
state of trade, but liable to be altered by a change of 
trade the next day. How would you, considering the 
great number of Patents that have been taken out, 
enable any tribunal to assess the license dues properly ? 
— I think that the difiiculty of that would be much 
less than you anticipate. I think that a Patentee 
looks generally to a much larger use of his Patent 
than afterwards takes place, and therefore if you fix 
it, say at Is, a ton for a new mode of manufacturing 
iron, a man knowing the number of millions of tons 
that are manufactured in this country, and sanguinely 
believing in the value of his invention, would, at that 
moment, be willing to make a very low and good bar- 
gain with you; whereas, if he has found some person 
unknowingly using his Patent, and being caught in 
a trap, he becomes immediately unreasonable and ex- 
orbitant. You have given him a power over me (the 
public) which I do not like, and which I think is 
bad for him. 

750. Your ideas upon this subject are difierent 
from those that we have heard generally advocated ; 
you would say that if a Patentee is a dog in the 
manger, and will not grant a licence, although persons 
should come and ask for one, previously to making 
the bargain you should fix terms ? — Precisely. I 
think that if you grant a Patent, you, representing 
me (the public), I should insist, before you part with 
my liberty, upon your making a good bargain for me. 

751. {Lord Overstone.) With regard to the in- 
terests of the public, is it not the fact that Patent 
monopolies are granted for two purposes, one to stimu- 
late the activity of inventors, and the other to secure 
to the public the publication of their discoveries ?— 
Yes ; for both purposes. 



752. Do you think that your plan would be as 
efficient to accomplish those two results as the present 
state of the law ? — I think more so. 

753. Are you of opinion that Patentees would not 
under your system be less disposed to publish their 
inventions, when they were compelled to sell at a fixed 
price, rather than under the present system, which 
gives them a discretionary power to exact what 
price they think proper? — I think just the contrary, and 
for this reason : it must be observed that I am apply- 
ing my bargain to a tribunal which has the power of 
rejecting Patents, and when that tribunal shall have 
passed a Patent, and shall have approved of a fixed 
maximum charge, say of \s., that tribunal will have 
done two things, it will have given the inventor 
the benefit of an exclusive Patent or boon, instead of 
the free sort of routine Patent which he takes out 
now ; therefore I think that the Patentee would be 
greatly benefited by a discriminative Patent, and the 
public also by having a good bargain made for them 
at the beginning. 

754. Have you any reason to suppose that 
Patentees generally would take that view of the 
matter, and would acquiesce in the plan you have 
suggested ? — I should certainly think that inventors 
would. I know very few men whose inventions are 
worth anything, who do not desire to have discrimi- 
native Patents granted instead of indiscriminate 
Patents. 

755. Will you be good enough to explain what you 
mean by discriminative Patents ? — At present there 
is an indiscriminate granting of Patents. 

756. {Mr. Grove.) You would not say that all 
inventors would desire to have this discriminative 
system adopted, but that the inventors whom you could 
point out would desire to have a discriminative 
system ? — I mean inventors of valuable inventions, as 
distinguished from men who only think that they 
have ir^vented, because they do not know and under- 
stand the subject, and that is the great majority. 

757. {Chairman.) To what extent do you propose 
that this process of discrimination should be exer- 
cised. You would, I presume, reject any Patent 
that was not new ? — Yes, I would reject any Patent 
that was manifestly not new. 

758. Would you reject any Patent because it was 
considered to be of only small value ?■ — No ; but that 
which was manifestly not new and manifestly not 
useful ; those' are the two cases in which I should 
reject Patents. 

759. With I'eference to that latter point, if a Patent 
is to be rejected for being manifestly not useful, 
would not your proposed tribunal be taking upon 
itself the responsibility of saying that at no time 
within the next 14 years, which is the term at 
present fixed, can this discovery possibly become 
useful, whatever changes may take place in the trade 
or manufacture with which it was connected ? — I do 
not think that anybody can be responsible for doing 
more than pronouncing a judgment according to the 
knowledge which they have at the moment ; of course 
it would be impossible for any Board to be so endowed 
with foresight as to say that no good could come of 
any invention within the next 14 years ; but many 
inventions are so manifestly absurd that the greatest 
benefit to the public and to the inventors, in my opinion, 
is to let them know at once that it is so ; for example, 
as Members of this Commission are aware, how many 
inventions there are for putting weights at a greater 
distance from the centre, so as to produce something 
equivalent to creating a power ; it is well known that 
there are hundreds of these inventions every day, and 
it would be the greatest blessing in the world to an 
inventor of that class to stop him in his career. 

760. Take such a case as you have mentioned, that 
of taking out a Patent for a thing which is mechani- 
cally impossible, does it ever happen that a man 
comes into a Court of Justice to defend a Patent of 
that kind ; because if it does not so happen there is 
this superiority in the present system, that the 
Patentee is satisfied, becaxise he has had an oppor- 
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8 Feb. 1863. ^^^ ^^® would equally have power of trying the ex- 

" periment, in most cases at all events, without taking 

out a Patent, which is the purchase of a prospective 

benefit ; it is the purchase of a prospective benefit to 

the puolic, and it seems to me that it is quite fair to 

make such a bargain. 

761. At the present time, if a Patent passes the 
Law Ofiicers which it is impossible to work, the 
public is not injured, and the Patentee, when it fails, 
is satisfied that there is no one to blame but himself ; 
would it not follow from the system which you pro- 
pose, that the public would receive no additional 
benefit in such a case, and that the person making 
the invention would probably for the rest of his life 
say that he had been ruined by the refusal of the 
tribunal you suggest to entertain his patent ? — There 
would be many cases, I have no doubt, of great dis- 
content in such a case. 

762. You admit that by taking out such a Patent 
as you have alluded to, no man would be injured 
except the man who had taken it out ? — I do not see 
that anybody would be injured. 

763. {Vice- Chancellor Wood.) Would not your 
plan altogether exclude that class of Patentees to 
which Mr. Grove just now referred, those who take 
out a Patent for the express purpose of working it 
with their own capital, and for the benefit of their 
ewn peculiar trade, and excluding others from having 
the advantages which they enjoy in their particular 
trade ? — Yes, there are such Patentees. 

764. Would not your scheme exclude them ? — 
Yes ; I fancy that that is really and truly the mean- 
ing of such an arrangement. Any man may conceal 
a thing, and enjoy the whole benefit of it if he likes ; 
but the public do not want him to conceal it, nor to 
have the exclusive benefit of it ; the public say, if 
you will share this benefit with us, we will give you 
something in return. 

765. As the law at present stands the benefit is 
shared with the public, by granting to the inventor a 
lease, as it were, for 14 years of his invention, and 
then the public come in for the reversion ? — Yes. 

766. Would you think it advisable that those who 
are stimulated to invention for the express purpose 
of improving their trade and business should no 
longer have that stimulus, but be compelled to give 
the benefit of their inventions to the public ? — I think 
that they ought to have a moderate and fair stimulus. 
I do not think it is for the good of the public that 
when a valuable invention is discovered, some one 
man only should be permitted to manufacture it. I 
am quite sure that if half a dozen houses were per- 
mitted to manufacture an article, even although 
paying a large patent right to one, that the im- 
provement of that article would advance much more 
rapidly. 

767. {Mr. Grove.) You are no doubt aware that 
there are cases of Patents which are practically use- 
less, but which, upon the face of them, do not appear 
to be so, and are not thought so by the Patentees 
themselves. Would any public impediments, in your 
judgment, be produced in the case of Patents which 
would, by discriminating persons, be found to contain 
but little in them, in consequence of the holders of 
those Patents menacing others in trade, giving them 
the option probably of abandoning a more valuable 
thing, or of contesting an action ; the Patentee having 
a strong interest in expending much money in such a 
case, but the public not having a similar interest ? — 
That is the most noxious kind of Patent. 

768. Do such cases as those produce public impe- 
diments, by preventing other inventions of the same 
sort, but more useful inventions, from being prac- 
tised ? — Yes ; and I think I know of sucli il case as 
your questions refer to. There are a great many 
Patents of that kind taken out for boik-is of steam 
engines, and boilers of steam engines admit of a very 
enormous variety of shape and proportion without 
damaging theii' efficiency. The consequence is, that 



it is hardly possible at this moment for a man having 
to scheme a boiler for a new situation or new circum- 
stances, to avoid putting his foot in doing so into a 
trap which somebody has previously set for boilers. 
It does not foUow because it is a Patent that there is 
any merit in it ; it does not follow because it is a 
Patent, that it should not suit some particular cir- 
cumstance which may arise, and yet as an invention 
it has no merit at all. I would say, therefore, that 
nearly the whole of the Patents for the boilers of 
steam engines at this moment are of no practical 
value to inventors or to the public, but they are con- 
tinually getting every man who makes a boiler into a 
scrape with some Patentee, because almost every con- 
ceivable form of boiler having been previously pa- 
tented, and bit of a boiler, one cannot make any sort 
of boiler without infringing some man's Patent. That 
is the case of the most numerous and most valueless 
Patents, which are yet full of injury to the public, 
and do no good to the authors, ^ 

769. {Vice-Chancellor Wood.) There was a case 
something of that kind with regard to the screw, in 
which several Patentees clubbed together, and made a 
joint stock company ? — Yes ; and I think 1 may il- 
lustrate the subject very well in this way, that after 
you have got one good screw with the largest possible 
merit of contrivance, you could invent 150 other 
screws, every one of which should differ from the 
original, and no one of which should possess any real 
merit ; and yet it would have this effect, that you . 
could not set about making a screw for any par- 
ticular case without infringing some one of those 100 
Patents, and that is an unmitigated evil. I can see 
no good whatever in having granted Patents for 
little variations on existing screws which possessed 
no merit as inventions, and which were no good to 
anybody. 

770. {Lord Overstone.') Take that very case. Do 
you feel confident that it would be possible to con- 
struct a tribunal which should distinguish between 
useful inventions in regard to the screw, and those 
which you have described to be useless inventions, 
and to discriminate in a manner that should give 
satisfaction to the public on the one hand, and to the 
inventors on the other ? — Up to a certain point, but 
not so far as you put it. I will endeavour to state 
how far it could decide negatively upon a great num- 
ber of them. I think that the Court would find it 
perfectly easy to give satisfactory decisions ; but I 
think it would be necessary, whenever the Court 
came to ambiguous cases, to allow those to pass ; that 
is to say, to give the benefit of any doubt in their 
minds always to the Patentee. I think that that is 
the only way in which they should proceed, for you 
cannot expect a Court to predict infallibly, in regard 
to inventions, their precise degree of success and 
merit. If such a Court could do this, it could abso- 
lutely wipe away all those which had no merit of 
invention. 

771. {Vice-ChaiiceUor Wood.) Suppose your 
scheme were adopted, would it not have this great 
advantage, that by a system of compulsory licences 
you would encourage the invention of real improve- 
ments, because a person, as you are aware, by the 
present law cannot for fourteen years use an improve- 
ment unless he has a licence to work the original 
Patent ; and would not your scheme, therefore, if 
adopted, very much facilitate improvements by giving 
parties an opportunity to bring their improvements 
into immediate action ?— I think it would very much 
facilitate them, and in this way : you misht see a 
very valuable Patent, and you A\ould say, now 1 can- 
not take that because some person says, I have pa- 
tented this, which is a little bit of that ; but if I 
knew that I could get that for \s. or 1/. a ton, I 
should immediately add this to that ; and so you 
might have a machine which was ovovhud Uv 30 or 
40 patents ; and provided those 30 or 40 patems wore, 
as I have supposed, at Is. a horse power, or !*■. a ton, 
or some such easy price, every man's invention could 
in this way be install tly brought in to help every 
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other man's invention. If I were to undertake a 
negotiation of that kind, involving half a dozen 
Patents, I do not believe that I should ever make an 
arrangement with them all to enable me to introduce 
the invention. 

772. {Mr. Grove.) With regard to such an exa- 
mination as you have supposed, there may be two 
classes of cases to come before the tribunal — one the 
Patents of which their utility or practicability might 
be doubtful in the then state of human knowledge. 
Take, for instance, Davies' mode of protecting the 
bottoms of vessels : one set of people would say it 
was not practicable ; another set of people would say 
it was practicable ; and there, I suppose, you would 
assume that a Patent would be granted. But there 
might be another class of inventions, and a very large 
number, which, assuming their practicability to the 
extent which was claimed for them, would neverthe- 
less be of a minute or frivolous character, and no 
subsequent knowledge could alter that — for instance, 
the shape of a boiler, and the particular form to be 
given to a thing ; one might have a little more con- 
venience than another ; and at the present time the 
law is, if there be any modification, so to speak, or 
any utility, it is patentable by law. Would you ex- 
clude such inventions as those of which the utility 
was obviously upon the face of them extremely 
slight ? — Yes, and I can give you two cases I think 
exactly in point. Almost all engineers agree that 
little modifications in the shapes of boilers are of no 
merit and of no value ; but some man not long ago 
invented an entirely new principle in boiler-making, 
for which, I confess, I anticipate future success. An 
Italian of the name of Grimaldi undertook to make a 
boiler move so that every part of the water should 
come in and turn over every part of the boiler, and 
he obtained thereby an enormous increase of evapo- 
rative power. Now, a perfectly new principle like 
that of making a boiler move so as to turn the water 
in it is so palpably dijfferent from a mere modification 
of shape, that I fancy the Court I have supposed 
would prima facie reject the shape ; but although it 
could not predict that this motion would have all the 
wonderful eifects that perhaps it may produce, it 
would see that it was so thoroughly different in 
principle from what had been done before, that it 
would not feel itself justified in saying, " This man 
" shall not have a Patent for it." 

773. It might fail partially or entirely ? — Yes, but 
the Court would not reject it. 

774. {Chairman.) Do you consider that in such a 
Court as you propose there ought to be any one to 
represent the interests of the public as against an 
intending Patentee, because otherwise a Patentee 
would come with a strong ex parte case, and there 
would be no one to state what could be said upon the 
other side ? — I think that a Court consisting of a 
lawyer, two mechanics, and two chemists would, from 
their very nature, sufficiently represent the public 
interest. There is an aversion, I think, in the minds 
of skilled men to admit that to be an invention which 
is of no value, and I think you might consider those 
four or five officers of the public sufficiently the 
friends of the public, and I think you might, there- 
fore, entrust them with the making of the bargain. 

775. Admitting that, who is to go through the 
great labour of getting up the case out of Court, 
because obviously there is a wide difference between 
a judge having to ascertain by his own investigation 
that such and such a Patent is not new, and his 
having simply to decide that it is not new, when all 
the facts against its novelty are brought before him 
by counsel or otherwise ? — I quite understand that 
difficulty ; but I have no doubt that the value of a 
discriminative Patent would be reckoned so great 
that the fees of such a Court would be paid with 
the greatest pleasure in order to obtain a discrimi- 
native Patent. Therefore the Court would be able 
to appoint two competent persons to report to it 
whether an invention was primd facie useless, or 
not new, or only a trivial matter. It is quite 
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before the Court with the inventor, and give this 
decision after hearing. I should not take upon my- 
self to lay before this Commission anything like my 
own crude views of what such a Court ought to be. 
I think, however, that I can see perfectly well how 
a Court would say on this subject. Mr. A. or Mr. B. 
are excellent judges, call for a report from them, 
and let them have a fee of ten guineas each for that 
report. The Court would how to send Patent 
accounts to the right person to be reported upon, 
and I think that such a system of discriminative 
Patents would be well worth the fees of such a 
Court. There is a difficulty I confess in getting a 
Court to decide where you have not two opposed 
parties to fight ; and it is one of the advantages of 
the existing system that you never have a fight until 
one person goes and covers another's Patent and 
drags him into Court, and then you have a case 
ready for the decision of the Court. The difficulty 
that I see if the other case is that you have not two 
persons before the Court to do the fighting. 

776. {Mi: Waddington.) This discriminative 
Patent is to be unattackable afterwards, I suppose, 
and not to be allowed to be called in question upon 
points of utility and novelty in any future proceed- 
ing ? — I do not quite go so far as that. I have 
said before that wherever there was a doubt it should 
be given in favour of the Patentee, and he was to have 
his Patent; there would be a prestige in favour of it. 

777. You would give him no other protection ? — ■ 
I think not. 

778. He would be not so likely to be dragged into 
Court, but he might be ? — Yes. 

779. {Vice- Chancellor Wood.) You are of opinion 
that that, coupled with a moderate licence, might 
diminish the tendency to litigation ? — Yes. I think 
it would bring the public and the inventors together, 
for it must not be forgotten that at the present mo- 
ment the public and inventors view each other with 
a kind of hatred, and I want to bring them together. 
I think that nothing but making. them reasonable will 
bring them together. 

780. {Mr. Waddington.) There is, as we have been 
informed, a preliminary investigation in America ? — 
So I have understood, but I can give the Commission 
no information upon that subject. 

781. Nor as to what you propose, namely, the fixing 
of a price at which a Patent is to be used ? — I do not 
think that that exists in any country, but I think it 
would be of the greatest value in this country. 

782. ( Chairman.) As I understand you, with regard 
to the question of a licence, the Court is to decide with- 
out appeal, not only as to whether there shall be a 
Patent or not, but as to what precise value shall be 
fixed upon the Patent ? — Certainly as to a charge, or 
as to the condition on which a monopoly shall be 
granted. 

783. Therefore it would not only be taking upon 
itself to declare that an invention is sufficiently valu- 
able to deserve a Patent, but it would also delare the 
precise degree of value to be attached to the inven- 
tion ? — A price is to be fixed that will allow an 
inventor to live on the user. 

784. {Sir W. Erie.) Have you known many 
Patents granted at various small stages of an inven- 
tion, all tending towards one great result ? — A great 
many of those exist. 

785. Would it not be very difficult to foresee, each 
stage of an in^'ention being a slight advance upon the 
former one, which would secure a valuable and 
profitable result ? — The foreseeing is extremely diffi- 
cult. 

786. Would there not be this danger, that the 
tribunal, after passing three of these stages, would 
reject the one that was gradually reaching a distant 
point, stage by stage, but producing nothing, while at 
another stage it might produce very large advantages 
and great wealth ? — That is so. I think, therefore, 
that the charging a very small lordship upon each 
would probably lead to those very men combining, so 
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J. ScoURusseU, tliat instead of one of them carrying off the whole price, 
^^'J- they would all club together and get the 5s. 

^ 787. Has it at all occurred to you to consider Pa- 

tents for products for which the inventor has seen a 
small but limited use, and that the product has been 
applied to an unforeseen use, and has produced im- 
mense profit which was never anticipated ? — Yes. 

788. {Vice- Chancellor Wood.) You are aware, 
probably, with regard to the screw, that six or seven 
Patentees did combine, and divided the profits arising 
from all the Patents in proportion to what was con- 
sidered to be their respective merits ? — Yes ; and I 
am obliged to you for suggesting that example to me, 
because they did in the end agree upon the great 
screw question just to do what I am now recom- 
mending, they appointed arbitrators, and among the 
half-dozen rivals they had great difficulty, but with 
difficulty they screwed them all down to a moderate 
special royalty, and the moment they had done that 
this unremunerative Patent became a prosperous one, 
and they all divided a little money. I believe that 
you would, by moderating the charge made by the 
Patentee, effect a union between the public and him, 
which is wanted. 

789. Are you aware that at the present time the 
Royal Society, when papers are presented to them 
for the purpose of discussion, and of being placed on 
their Transactions, refer the matter to members of 
their body to report upon ? — Yes, and that is always 
done by the Council in the Institution of Civil 
Engineers ; we always do the same thing with all 
valuable papers that are communicated to us. 

790. {Mr. Grove.) Upon the whole has that 
practice worked satisfactorily ; has the number of 
objections been few and far between, or has the 
grievance of rejection been a comparatively limited 
one? — I never heard of it being a grievance. 

791. These, I suppose, would be more difficult 
matters than anything in the way of Patent protec- 
tion, or ascertaining whether a paper contains a new 
discovery or not ? — Of course our cases are cases of 
extreme difficulty, as they would be, I presume, in 
the Royal Society, because in both oases they are 
probably discoveries. 

792. (Chairman.) When Patents had been granted 
after such an inquiry as you propose, have you any 
suggestion to make as to the manner in which their 
validity should, be tried, and disputes arising there- 
upon ?— That goes to the question whether a Patent 
Court for the trial of causes, like the Divorce Court 
for the trial of divorces, should be established. I 
think that I may say, for the whole profession and the 
mechanical world that I know anything about, that 
we are extremely desirous to have a special Court 
established. 

793. Are you of opinion, especially supposing that 
the reforms you propose were adopted, that there 
would be business enough to keep such a Court open 
during a considerable part of the year ? — Certainly. 
An enormous number of Patent cases are at the 
present moment driven to arbitration, which is in my 
opinion an excessively bad way of settling cases very 
often, simply because we have not a good Court ; and 
I believe that a Court with a Judge and four pro- 
sessional assessors would be infinitely preferred upon 
Patent cases to a jury trial. I think that in almost 
all cases you would find that both parties would leave 
the decision entirely to the Court. 

794. Do you think that in such a Court a jui-y would 
be desirable or not ? — I think not, although a powei 
might be given to call in a jury ; but I think that in 
almost all cases both parties would prefer a good 
honest Judge with four assessors. I would give him 
the assistance of four assessors in the manner in 
which you are no doubt aware that professional 
assessors are allowed in the Admiralty Court. In 
that Court the Elder Brethren of the Trinity House 
are called in when the question to be tried is about 
putting the helm a-port or starboard. 

795. {Vice-Chtmccllor Wood.) Do you think that 
the assessors should be merely informants to the 



Court, or that they should have a voice with the 
Judge ? — I would rather not give an opinion upon 
that point. I think that an experienced Judge 
would give a much more practical opinion upon that 
question. 

796. {Mr. Grove.) You have stated that both 
parties would prefer a Court, constituted as you have 
described, to a jury. At the present time the plain- 
tiff in a Court of Law has, so to speak, a double ad- 
vantage, for if he has a good case it may be presumed 
that the Judge will be in his favour. If he has a 
weak case he has a certain sympathy, and, from 
having the last word, he may get a benefit from the 
jury. Do you think that a plaintiff" would generally > 
prefer a tribunal with a Judge only ? — I would 
rather not answer that question. I think that ques- 
tion might be better put to another person ; but I wiU 
go so far as to say that I would not give the parties 
the option. 

797. ( Vice- Chancellor Wood.) I suppose you would 
leave to the Judge the option, if he thought there was 
a matter of fact to be tried, and not to the parties ? — 
Yes. 

798. {Sir W. Erie.) In your experience have 
you not seen a great number of dishonest litigants, 
plaintiffs who bring actions in the way of persecu- 
tion, and defendants who desire to destroy a Patent, 
and where one or other of the parties for the most 
part acts in bad faith, trying to injure his adversary 
in any way that he can ? — il should say that the 
greater number of Patent cases are cases of op- 
pression. 

799. Have you known cases of oppression where 
the Patentee has been the oppressor ? — Yes, fre- 
quently. 

800. Have you known cases of Patentees with a 
good Patent, and in which there has been what may 
be called a dishonest attempt to destroy it ? — Yes ; I 
have known both on a very large scale ; for example, 
there was the great hot blast case. I was engaged in 
that from the beginning in the capacity of arbitrator ; 
and in that great hot blast case the whole litigation 
arose from the ironmasters, who were making enor- 
mous sums of money, wishing to get rid of a very 
small Patent rate per ton, which had accumulated to an 
enormous sum in consequence of the success of the 
Patent. The expenses in the hot blast Patent case 
amounted, I should think, to more than 100,000Z. 

801. {Vice- Chancellor Wood.) Would not that 
illustration rather lead you to think that even your 
plan of a royalty would not be a specific against 
unjust attempts to deprive a Patentee of his advan- 
tage ?— It must be admitted that as against dishonest 
men it is extremely difficult to afford a legal pro- 
tection. 

802. {Lord Overstone.) You think that this special 
Court for the trial of litigated Patents, might be dif- 
ferently constituted from the Court you spoke of for 
the purpose of granting Patents ?— I am not sure that 
It should be, but I think that the abilities that would 
quahfy for the one would also qualify for the other in 
the same degree. 

803. Your opinion rather is that one Court would 
discharge both of those functions ?— My first im- 
pression would be that ; but I think that a gentleman 
who is present might say that he would fear the 
having originally granted the Patent might give some 
bias m judgment to the Court that had granted it, if it 
were called upon afterwards to adjudicate upon its own 
grant. ^ 

804. (ITr. Grove.) Tliero might be another ques- 
tion, might there not, that the Court mi-ht bo 
supposed to be interested in savins." themselves work, 
and therefore might reject more Patents than they 
ought to do ; do you think there would be any validity 
in that obiection ?— There inii^ht be. " 

805. Have you known, in 'your own oxporicuco, 
cases as against a meritorious Patentee, whoro it was 

against him ; for example, tho trade misvht bo 
interested in a monopoly of tho existino- ^taio of 
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things, their plant and arrangements might all be 
adapted to that existing state of things, and it would 
be a very serious inconvenience to them to displace 
all their plant and disturb their arrangements, and 
new people would be in a better position than they 
were, for new people would only have to build, while 
they would have to unbuild and build up again ? — 
Yes, and there is another great case to which I may 
refer, which would show the justice of an early 
previous inquiry ; there was the famous case in the 
wool trade. A large number of men engaged in 
that trade combined to litigate that Patent, and at 
the same time that they combined to litigate it they 
combined to evade it, and to use machinery derived 
from it. They intended to evade the Patent, and by 
a combination there was an evasion practically of the 
Patent, an enormously expensive and massive litiga- 
tion followed, and they drove the owner of a most 
valuable Patent into much easier terms than he 
deserved, and after they had got it into their own 
hands they made enormous sums of money of it. 

806. (Sir W. Erie.) They made enormous profits 
after they had got it into their own hands ? — Yes. 

807. The merit of that Patent was, I believe, 
unknown until Lister's invention brought it into 
great practice ? — Quite so. 

808. {Mr. Grove.) It may be the case that certain 
trades in their existing premises are nuisances, that 
is to say, they are an injury to a neighbourhood, 
such as many chemical factories, and parties acquire, 
so to speak, a vested interest in devastating the 
neighbourhood. Would it not be to the interest of 
those parties actually to impede an invention that 
would have the effect of removing the nuisance, as it 
would bring into the trade a very large competition 
which they had not to contend with before ? — I 
know of such cases, but I do not remember their having 
been litigated ; but there are cases at Swansea and 
near Glasgow, where a chimney 450 feet high was 
erected in order to prevent the devastation of the 
neighbourhood. Those are cases in which a Patent 
would be opposed that would benefit the public ; 
and there are many cases of vested interests in which 
Patents are so opposed. 

809. {Chairman.) Have you ever considered the 
question whether Patents should be granted to per- 
sons who import inventions from abroad ? — I cannot 
see any equivalent in an importation by a person 
from abroad for which we should give him a mono- 
poly, excepting the inventor himself applied for a 
Patent in this country, in which case I do not see 
how it could be refused. 

810. You do not consider that the mere fact of 
happening to be the first person who brings in a 
foreign invention from France, Russia, or the United 
States, ought to entitle him to a monopoly, even for 
a limited term of years, as against aU the rest of the 
world ? — I should think it would be a great mis- 
fortune to grant it. 

811. ( Vice- Chancellor PFood.) Supposing, now that 
there is such a facility of communication with the 
Continent, we carry the question a little farther off, 
and suppose that a man discovers in Thibet, or in the 
interior of China, some very valuable process of dye- 
ing, that it is in his breast alone, is that a case in 
which you think he ought to have a Patent granted 
to him ? — I am afraid that it is one of the exceptions 
for which you cannot make a law. 

812. {Lord Over stone.) Suppose I put it this way, 
that a person takes out a Patent for an invention, and 
that it is afterwards disputed, and an endeavour is 
made to upset it on the ground that he had found 
that process secretly carried on in Thibet, and was 
not the real inventor of it, although he brought it 
into this country and placed it at the disposal of the 
public. Under those circumstances do you think it 
would be right to give to the person introducing it 
into this country Patent privileges, or ought they to 
be withheld from him ? — ^I say that the case is so 
exceptional that we could not provide for it by 
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a general law. I think it would be a remarkably 
exceptional case. 

813. {Chairman.) Would it not also be the fact, that 
in dealing with such a ease the importer would take 
out his Patent as the inventor, and that those who 
sought to dispute the Patent would have such trouble 
and difficulty to prove that the invention was not 
original, that probably they would not think of dis- 
puting the Patent ? — It might be so. 

814. {Lord Overstone.) Still, the question is this, 
whether, in the ease of an ingenious and valuable 
process brought into this country under those cir- 
cumstances and patented, is it expedient that you 
should allow the objection to that Patent to be valid 
which was founded on the fact that he had discovered 
the process in use in another place, and had only 
brought it into this country ? — There appears to be 
a merit which deserves a reward in having made a 
difficult discovery abroad and in having brought it 
here ; but I fear that a general law for impoited 
Patents would be a far greater evil than the one 
unfortunate case in which an individual would suffer 
injustice. 

815. Still, keeping in view the great object of 
Patent privileges, namely, to stimulate discovery and 
to secure the knowledge and benefit of it to the 
public of this country, do you think that Patent 
privileges generally, and under the circumstances 
stated, would or would not tend to stimulate the dis- 
covery of inventions in existence in distant places, 
and so give the benefit of them to the public of this 
country ? — I should say that we do not want any 
such stimulus to the discovery of such Patents. 

816. You think, on the whole, that the benefit 
arising from such a process would not be a sufficient 
compensation for the doubts and difficulties that 
would arise ? — Yes. 

817. {Mr. Grove.) Another alternative I under- 
stood you to put was, that if you permitted an 
importer so to bring Patents from France or from 
America of inventions which we should see in the 
Journals iu the following week or month, instead of 
stimulating invention it would have the contrary 
effect ?— Just so. 

818. {Lord Overstone.) Suppose the case of a 
person travelling in some comparatively barbarous 
country, who observes a process which he is sagacious 
enough to know is really a most important medicinal 
process unknown in this country, that he possesses 
himself fully of the nature of it, has practical evi- 
dences of its effects, and brings it to this country. 
Do you think that such a service as that should 
entitle him in justice to some Patent privilege upon 
grounds of public policy ? — I think it might entitle 
him to a public reward, but, as a matter of policy, 
I should not therefore extend a privilege to im- 
ported inventions. I think the cases put are very 
strong, but very exceptional. 

819. {Vice- Chancellor Wood.) If such a tribunal 
as you suggest were established, I suppose you would 
thiiik it might be left to them to grant occasionally 
a liniited or inferior right, with respect to its 
duration, in such a case as that which has been 
referred to ? — If a tribunal could be trusted with an 
exceptional power of that kind ; but I do not know 
whether it could be. 

820. {Lord Overstone.) Suppose Dr. Jenner had 
discovered vaccination in a foreign country, and had 
introduced it into this country, wotild it have been 
in your opinion, wise to grant him a patent privilege ? 
— No. I should not think it right to give hiTn a 
Patent privilege in that case. 

821. {Chairman.) Do you consider that it is ex- 
pedient that Patents should be granted to foreigners 

residing abroad, or to their nominees in England ? 

Certainly. The same equity which has extended 
copyright of all kinds to different countries would 
render that absolutely necessary, I fancy. 

822. Is there any other point to which you wish 

to call the attention of the Commissioners ? Yes. I 

wish to make one further observation, which is, that 
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you do allow an extension of a Patent beyond 14 
years at present to be a matter of decision before a 
competent tribunal ; and I was going to suggest that, 
supposing you will not recommend, or the country 
will not adopt, a Court for the original granting of 
Patents, you have at the present moment certain 
terms upon which, at the option of the Patentee, a 
Patent is extended for a further period of years. If 
a Court is not appointed for the first granting of a 
Patent, I would still cling to the appointment of a 
Court for extending the time ; that would have the 
advantage of not being an introduction of a new 
principle, but merely an application of the present 
principle of extending Patents beyond 14 years to 
the different periods for which an extension is now 
to be obtained ; and the advantage of that might be 
that in the meantime a large number of indiscriminate 
Patents might have dropped of themselves. I throw 

The witness 



that out as a suggestion in case the others could not 
be carried out. 

823. (Mr. Grove.) That is to say, you would make 
it incumbent upon a Patentee, when be came to make 
his second payment after the three years, to make 
out a case before a Court, and also at the end of 



seven years, 



and so on ? — Yes. I hold that that is 



not a new principle, for you at present do it beyond 
the 14 years. 

824. (Chairman.) With this difference, that an 
extension beyond 14 years is, as I take it, altogether 
an exceptional proceeding, and a very rare one ? — Not 
rare. The applications are extremely numerous, but 
the cases which are successfully established are com- 
paratively few. 

825. {Vice- Chancellor ^Fooc?.) There are very few 
granted, but many applications are made ? — Yes. 

withdrew. 



Adjourned till to-morrow at half-past 4 o'clock. 



Wednesday, 4th February 1863. 



PRESENT ; 



Mr. J Piatt. 
4 Feb. 1863. 



The Eight Hon. Lord Stanley, M.P. 
The Right Hon. Lokd Overstone. 
The Risht Hon. Sir William Erle. 



Vice-Chancellor Sir W. Page Wood. 
Horatio Waddixgton, Esq. 
W. R. Grove, Esq., Q.C. 



The Right Hon. LORD STANLEY in the Chair. 
Mr. John Platt examined. 



826. ( Chairman.) You have been, I believe, for many 
years a very large manufacturer in Oldham ? — Yes. 

827. And you have employed, in various capacities, 
several thousand workmen ? — Yes. 

828. In the course of your business, I believe you 
have taken out a very large number of Patents ? — 
Yes ; and I continue to do so down to the present 
time. 

839. Are the Patents with reference to the machine 
making department, or in what branch of business ? 
— They are principally for machine making, but they 
are not entirely coniined to it ; I am the proprietor 
of many other Patents which are not connected with 
machine making, for instance brick-making. 

830. Have you also been frequently engaged in 
litigation in defending your own Patents or in 
resisting the claims of others to Patents ? — I have. 

831. The Commissioners may take it, that from 
the nature of your business you have for a considerable 
number of years been conversant with the working 
of the Patent Law ? — Yes, I have. 

832. Have you ever considered the question of the 
cost of taking out Letters Patent ? — Yes, and I see no 
objections at all to the present system; I think that 
the late improvement in the Law was a very wise and a 
very good one. I know that it has been sometimes 
stated that the price of a Patent in a very great 
measure has prevented a poor man from taking 
out one, but I believe that that is entirely a fallacy. 
I know from my own experience as I am often in 
communication with working men who have any 
inventions, that the price of a Patent is never any 
difficulty, and the money is always found for them. 

833. You do not think that, practically speaking, 
in any department of business the cost of taking out 
Patents has prevented any valuable invention from 
being brought into use ? — I should say not one. 

834. Have you ever heard any complaints made 
of the manner in which the payment is made ? — No ; 
I think that the present mode of payment is a very 
good one. 

835. You are aware probably that it has been pro- 
posed that instead of a certain sum being paid at the 
end of a certain number of years, there should be an 
annual charge extending over the whole or a part of 
the time ? — Yes ; but I do not see any practical 
advantage in that whatever. It may bo observed 



that now at the end of three years, when the largest 
sum has to be paid, the Patent is either made or it is 
worth nothing. Up to that time the amount to be 
paid is no hindrance to any Patent being taken out. 

836. It is your opinion therefore upon that part of 
the question that no change in the Law is desirable ? 
— I do not see any decided advantage to be gained 
by it. 

837. Another question has been raised of this kind, 
whether, before a Patent is granted, there should be a 
preliminary investigation of a more searching character 
than that which at present takes place ? — Yes ; and 
I entertain a decided opinion about that. I think 
that the present system of granting Patents is such 
that I scarcely know how to describe ; it is certainly 
taking the money of the public without any advantage, 
in this sense, that the present Attorney General, or 
any Attorney General, on applying for a'Patent under 
the present system would grant, perhaps, a dozen 
Patents for the same thing on the same day, not 
knowing that they were the same Patents by a mere 
alteration in the phraseology, or of any word ; in fact, 
I have known when I have had a Patent refused, and 
have not known the cause of the refusal, that by 
altering a word the Patent has been passed a few davs 
afterwai'ds. 

838. Your complaint in the particular case, is not 
that Patents pass without inquiry, but that the 
inquiry is not of a satisfactory kind ?— I do not think 
that in many cases there is any inquiry at all ; it 
sometimes happens that there is one ; but even when 
there is an inquiry, by the mere alteration of a word, 
or the change of a sentence, the same Patent is granted, 
and It appears to me that there is no just system 
unless you have a proper preliminary examination by 
a tribunal established for that purpose, and which 
ought to be composed, in addition to a barrister, of 
scientific men. I do not say in what precise terms. 
i. think turther, that upon any application for a Patent 
being made, no application should be received unless 
it was accompanied by a model, where that was 
practicable, and where it was not practicable, that it 
should be accompanied by Drawings, illustrating and 
coloring those parts that were now or intended to bo 
patented. 

.Jf: f'^-^" ?° ^°" P™1'°'^ *^^'^* ♦l'^^ judgment of 
such a tribunal as you suggest should be fiual, so ftvr 
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as regards the rejection of a Patent, and would you 
give to an intending patentee any power of appeal in 
the event of his claim for a Patent being disallowed ? 
—Yes. 

840. To whom ? — To the same party ; but to appear 
by counsel to explain the reasons, to give a proper ex- 
planation, and to hear the reasons, why the Patent was 
rejected; in fact I have had several Patents taken 
out in America, and it is not long ago since I had 
one refused ; afterwards I sent further information, 
and the party appeared before the same tribunal, and 
after explanation and more explanatory notes, the 
Patent was granted. I can conceive very great hard- 
ship being done by placing the power entirely in the 
hands of any tribunal to decide as to whether u, 
Patent is good or bad, without some effort being 
made for the party to appear to explain it. 

841. Tou would propose first of all that there 
should be no argument on the subject, and that the 
claim for a Patent should merely stand on its own 
merits ; but if it was rejected then the party might 
apply again with the advantage of having his case 
argued ? — Yes. 

842. But in that proposed plan, who would appear 
on behalf of the public. There would be, as you 
propose it, an argument on the one side in favour of the 
patentee, but I do not see that you suggest that there 
should be any person on the part of the public to 
present to the tribunal the other side of the question ? 
— T consider that the tribunal itself would protect the 
public, and I look upon that as a most important 
thing that the tribunal should do that. 

843. I infer from what you have said, that you 
consider there is practicable inconvenience now in the 
multiplicity of useless and frivolous inventions for 
whicli Patents are granted ? — Yes ; my opinion is, 
that if such a preliminary investigation as I have 
mentioned took place, nine out of every 10 applica- 
tions would be rejected, and go no farther. 

844. {Lord Overstone.) You mean of those that 
are now granted ? — Yes ; if a proper preliminary 
investigation was made by scientific men nine out of 
every 10 applications in my opinion would be refused. 

845. what do you think would be the efiect upon 
the vast number of disappointed applicants if they 
were so peremptorily rejected by this tribunal ? — It 
is just in this way now, that it is positively dangerous 
for a person engaged in business in a large way as I 
am, considering the number of Patents that are granted 
so indiscriminately, I say it is very difiicult for a 
person to carry on business at all, for the present 
system seems to be to grant to all applicants Patents, 
leaving the parties to fight it out in the country 
afterwards as to whether there is novelty or not. 

846. Can you give the Commissioners any instance 
from your own experience, in which you have been 
put to inconvenience in that manner? — I can. 
The case that I am about to allude to was the case of 
Jones V. Hacking, and it occurred in this way : — The 
1 4 years of the Patent had expired, and five years, 
so that it was 19 years from the date of the Patent 
before the action that I now speak of was commenced. 
It was commenced by the parties, and I may say tliat 
the person who was the original patentee was a person 
of no money whatever ; but he persuaded some party, 
I believe some lawyer, to advance some money in 
order to take up this case. I know that many machine 
makers, rather than contest the case, absolutely paid 
the money — the difierent sums of money that were 
demanded of them. I came up this afternoon with a 
gentleman in the train from Manchester who men- 
tioned this case to me, and who stated that one of his 
own clients ofiered as large a sum as 2,0001. in one 
case to settle the matter. I found that the system 
was to attack the smaller men, and by that means to 
extract money in different ways, and there have been 
a number of instances in which parties have paid in 
that way. Although not attacked in this instance 
myself, a neighbour of mine was ; I looked over his 
evidence, and I told him that I thought I could amend 
it very much, and I told him further that I would 
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be a party to the expense ; I said let me take the case Mr. J. Piatt. 
in hand, which I did. Now 19 years is a very long ^ pg^ggs 
time for a machine, and this machine was of a very ______," 

valuable kind, hundieds upon thousands had been 
made during the 19 years, and if this person could 
have established his claim to a Patent right, he would 
have made a very large sum of money, so large as to 
be almost incalculable. It so happened that I recol- 
lected when it was brought to my memory, that we 
had made a number of those machines long before the 
date of that Patent, and the difficulty then was to 
prove that such a machine had been made, for in 
19 years, speaking of cotton machinery, such machines 
would probably all have been broken up ; scarcely 
any were to be found in the country ; but it so 
happened that in one instance a very large firm of 
manufacturers in Preston, of the name of Horrocks, 
ililler, and Company, had two or three of these 
machines stiU left. I got Mr. Miller to come up to 
London, and we brought one of these machines with 
us ; it was taken into Court, and in a moment their 
own witness admitted that this was precisely the same 
thing that the other parties had been paying royalty 
to this man for, and the case was at once abandoned 
by Mr. Webster, who was then conducting it. The 
moment he saw this machine, and Mr. Miller and 
myself were placed in the witness box, the case was 
abandoned. I mention this instance to show the 
necessity that there is when a Patent is applied for 
that theie should be some record made. I find in a 
majority of instances that the drawings are not a 
sufficient record ; and I think if there could be a 
museum established in which a model, for instance, of 
this machine to which I have just referred when the 
Patent was granted should be placed, there would be 
less difficulty, as there would have been less difficulty 
in proving the case to which I have referred before ; 
it was a mere accident that it was proved, and only 
because it turned out that just one machine was in 
existence, although, as I say, it might have cost me a 
very large sum of money, and others too. 

847. {Vice- Chancellor fVood.) Had your own pre- 
vious machine been patented ? — Xo. 

848. Then you would not have had a model of that ? 
— I am speaking of that as a model. 

849. I thought you said that there would have been 
a greater facility in proving the existence of the old 
machine by a model ? — Yes, and so there would as a 
general rule ; I gave that as an illustration, possibly 
it might occur the other way ; but if you had models, 
they would be so easy of reference. In the case that 
I have referred to there was no record of the machine 
anywhere ; it had become so altered in course of 
time. 

850. {Chairman.) If I understand you, your pro- 
posal is that the preliminary investigation you, have 
suggested should confine itself to the question of 
whether the Patent was reaUy new or not ? — Yes. 

851. You would not go into the further question, 
whether the Invention proposed to be patented was of 
any value or not ? — No ; I would simply ask whether 
it was new. 

852. As I understand your plan it comes very much 
to this, that you would have the course of proceeding 
adopted with regard to all Patents which is at present 
adopted in the case where an application for a Patent 
is opposed ? — Yes. 

853. But I presume that you would not propose 
that trials should take place, as you suggested, before 
the law officers ? — No ; I think it would be better 
that they should be assisted by some scientific per- 
sons in a case of that kind ; however, I have not 
matured any plan in my mind. 

854. You would confine the tribunal to the simple 
question, has this invention been patented before or 
not ? — ^Yes. 

855. I put that to you so because it is clear that 
such a tribunal could take no cognizance of the exis- 
tence of a similar invention elsewhere if it had not 
been patented ? — No ; I think that that limitation 
would be quite sufficient. I do not think they could 
3 
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be expected to know what had taken place else- 
where. 

856. (Lord Overstonc.) After that, do you think 
that any invention that had heen in use before ought 
to upset that decision, founded only on the knowledge 
of what, had been patented before ? — Certainly, if it 
was found afterwards to be in public use, then of 
course the law would deal with that. 

857. {Mr. Grove.) You would have a prima facie 
case of novelty made out ? — Yes. 

858. Then, if afterwards it was found that it was 
not new, it would have to be contested in the usual 
way ? — Yes. 

859. {Chairman.) You would altogether exclude 
from consideration at that stage the question of the 
value of the invention ? — Yes. I do not think that 
that ought to come under the cognizance of the 
officers. 

860. {Mr. Grove.) Would you carry out the ques- 
tion of the value of the invention to any extent. 
Suppose, for example, a very frivolous invention, 
such as an inkstand of a new shape, would you grant 
a Patent for that, or for a toy ? — I do not say 
absolutely that. 

861. But that is the question, whether you would 
put any limit, or grant Patents for any things, such 
as tooth brushes or hair brushes ? — I should certainly 
refuse frivolous patents such as those indicated. 

862. {Mr. Waddington.) Is not the system in 
America almost exactly what you have described ? — 
Yes, it is. I know from experience that that was 
so in my own case, and I believe it answers remark- 
ably well. 

863. {Lord Overstone.) You say that in America 
it answers well ? — Yes ; that is, it prevents many 
frivolous Patents from being taken out. 

864. Is it not the fact that there is some con- 
siderable evidence from America to show that so far 
from answering well it has broken down ? — I did not 
know that ; that is, in reference to this particular 
tribunal. I believe that there are other parts of the 
American law that are called in question. 

865. It is your opinion, then, that a tribunal might 
be constituted, consisting partly of judicial knowledge 
and partly of technical knowledge, which should be 
sufficient to exercise a complete control over the 
question of the novelty of a Patent, and in a manner 
to be satisfactory to the public ? — I think so. When 
Patents are opposed I know that very great good has 
resulted ; for when the cases have come to be tried 
the knowledge of the opposition has been of very 
great service, as the parties have been then obliged 
to give a more detailed description of the inventions 
they are applying for, and that has limited them very 
much in their application. 

866. {Mr. Grove.) How would you provide for the 
cost of models ; the working models of machines are 
very expensive tilings ? — In America they are prici- 
pally made in wood. 

867. Do you mean what are called diagram models ? 
— Yes, I think that they limit them to that ; I forget 
now, but I think they are about one-eighth of the 
size of the original machine itself. 

868. Are they models of the whole machine, or 
merely of the part, so far as it can be separated, that 
is patented ? — Where an invention is entirely new 
they are generally models of the whole machine ; but 
where, as I am sorry to find is the case when it is a 
matter of combination, then it is not so general. 

869. Would not that add considerably to the cost 
of Patents, obliging the patentee to deposit a model ? 
— No doubt it would. 

870. {Chairman.) Considering that about 3,000 
Patents are taken out yearly, would not the accumu- 
lation of models m a few years become enormous ?— 
Yes ; but if a person had a knowledge that the in- 
vestigation spoken of was to take place, you would 
have so many fewer Patents applied for ; and in lieu 
of 3,000, you would not have above a sixth of the 
number, perhaps. 

871. {Mr. Waddington.) I believe that a very 
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• ,„ tViP lOOZ ''—I have seen it so statea. 
"^""^i^ifMr Grove.) You have referred to a case m 
87^. (,-'«'• "' ,*-„or,t ■ Tiflvp, vou, m addition to 
which yo",.^"-«,^;'SS"°,Vticr inconvenience result 

iZe T^Jj aV'^etcertainly not a month, that 
passes but what we have a notice of some kind or 
othefof things that we have never heard of m any 
wav and do^not know of in the least, that we are 
TnfrinSng upon them, and the difficulty is to get at 
any knowledge ; we may be now infringing, and may 
have been infringing for years, and a person may 
have been watching us aU the time, and when he 
thinks that we have made a sufficient number he may 
come down upon us, and there is no record. If a 
thing is entirely new there is a record by getting a 
description ; but what I mean by a record is this,— 
A very large number of Patents are now taken out 
for what is termed a combination of known things, 
and known things for the same purpose, and the de- 
criptions of those Patents are generally so bad that 
it is impossible to tell the parts that are actually 
patented ; it is only when you come into Com-t or 
after making some compromise rather than go to 
that expense that you ascertain the fact, and very 
likely they themselves in many cases do not know 
the parts that they have actually claimed. It appears 
to me that as to that question of combination, the 
granting of Patents for things to do precisely the 
same work in the same machine, with the addition 
perhaps of a chain or a couple of bolts, or the form 
of the lever changed, a straight lever made into a 
compound one ; in matters of that kind it has be- 
come a very serious question as to conducting a large 
business. 

873. That, as you see, is a very difficult case, 
because a thing may be very minute and inappre- 
ciable improvement ; on the other hand, it may be a 
very considerable one ; take, for instance, the case of 
the steam engine, where, by merely putting in a 
peg it will enable the valves to be self-opening and 
self-closing, instead of requiring a person to do it by 
hand ? — But that is a very diSerent case to what I 
have given. 

874. {Mr. JVaddingt07i.) It would be rather an 
alteration in the law that you would propose, I 
think ? — It rather approaches that. 

875. {Sir IV. Erie.) The Tribunal would inquire 
into the utility if it were a new combination, at least. 
I think, that is the principle you suggest ; but a new 
Patent for a combination, by using a new form of 
lever, while it might really be a new form, might be 
of no utility ? — Yes, it may be so, and often is so. 

876. {Lord Overstonc.) Has your attention been 
directed, or has it come within your observation, to 
trace the working of the preliminary examination in 
other countries than England ?— Only so fsu- as re- 
gards America ; the other countries besides England 
are France, or Belgium, or Sweden. I have never 
had a Patent refused in any of those countries, and I 
never gave any Preliminary Specification beyond 
what I gave in this country. It is in evidence before 
this Commission that in Prussia and in America, in 
Austria, Sardinia, and in Belgium where a prelimi- 
nary system has been tried, in every one of them it 
has been found to be a failure. It is stated that in 
tlie United States Judge Mason, who was latelv a 
Commissioner of Patents reported against the preli- 
minary examination, and 1 think there is in another 
part of the evidence a veiy full statement of the 
actual words and language used by several persons in 
America, who have been concerned in endoa^•ouring 
H,nw"'^r.^ that preliminary investigation. I do not 
know whether there is a return as to the m-e^out 
system which they havo_ in Amerioa. T sirthft 
that IS a recent publication. As to P.u.^i.f * i do not 
know that I over kne>v a Talent grau ed for ox orv 
apphcationthati over sent thcroliJiS^fUS 
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I have never been refused in any othw places, in 
France or Belgium, and to my knowledge there is no 
preliminary examination. 

877. {Mr. Waddington.) In France it has been 
abandoned, I believe ? — Tes. 

878. {Chairman.) Do you think it would be neces- 
sary and possible to define more accurately than at 
present what should be the subject-matter of a Patent ? 
— I have thought about that but I must confess that 
I do not see my way to it, excepting so far as this, 
of course there are what are termed new inventions, 
such, for instance, for the sake of illustration, as 
making bricks from dry clay which had never been 
done before, or the introduction of air into metals, 
as in the case of Bessemer's Patent, those are what are 
called new inventions, and those, there can be no 
question about, are inventions of that character for 
which Patents would be at once granted. Then there 
is another kind of inventions, such as applications of 
known things to other purposes, for instance a steam 
engine may have a very good motion attached to it 
and that motion shall be applied to another machine ; 
that appears to me to be a patentable subject, and 
with these applications of known things, there can 
be no doubt that Patents ought to be granted ; but 
the difficulty, and I admit it is a great one, is when 
one comes to a great combination of known things. 
I think I would not grant a Patent for such a com- 
bination at all ; I mean for a combination of known 
things used before in the same machine. 

879. {Mr. Crrove.) Not if they produced a new and 
valuable result, and if the combination was new ? — 
In nine cases out of 10 they produce the same result. 

880. Suppose a combination is new and produces 
no valuable result ? — In my ovm mind I see so 
many evils arising from the word " combination " that 
I would rather abandon it altogether, even at the 
risk of losing some valuable ideas, or at all events I 
would give them to the public rather than that you 
should grant a Patent for a combination. 

881. Do not you get into this difficulty, that so 
many inventions are only combinations as the elements 
of nearly everything, mechanically speaking, are old 
inventions which are almost always combinations ? — 
I would simply limit the Patent Law to that extent. 
I think there are so many Patents granted that it is 
a great question with me I confess, if Patents for 
these combinations are to be granted, whether it would 
not be better to abolish the Patent Laws altogether, 
as it becomes sucfi a nuisance in conducting a large 
busines.s. 

882. Would not that rather lead you to think that 
the Tribunal which conducted the preliminary inves- 
tigation should pronounce upon a combination as upon 
other things whether it was essentially a new combi- 
nation or a new result rather than abolish the Patent 
Laws ? — ^Perhaps that would be one way of meeting 
the difficulty, I see no objection to that. 

883. {Lord Overstone.) In what sense do you use 
the word " combination," is it not the great principle 
of philosophy that aU power which a man has over 
matter consists in combination only ? — Yes ; but the 
sense in which I use the word combination is this, I hold 
two things in my hand now, and these two motions, 
as I will term them, are each performing in the same 
machine a distinct motion, and then a Patent is taken 
out for the combination of the two together by simply 
placing a chain or a lever across them; what they do 
separately they do when combined, and no more, and 
a very great number of Patents are taken out for that 
purpose, but there is no invention in it. 

884. For your pieces of machinery suppose that 
you substitute two chemical agents, and that you 
bring them into combination and produce a new and 
unsuspected result ? — That is a different thing 
altogether. 

885. {Mr. Crrove.) Tou are applying yourself to 
mechanical matters ? — Yes, entirely. 

886. {Sir W. Erie.) There are two classes of 
Patents, Patents for products, and Patents for im- 
provements in machinery. As to the last, where it is 
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a new combination of old parts, you would exclude Mr. J. Piatt. 
that claim from Patent right ? — Yes. 

887. {Mr. Grove.) For instance, the jacquard loom 
you might call a combination of old parts, because no 
part is absolutely new ; but you would hardly say 
that the jacquard loom was not a good subject for a 
Patent ? — No ; but it is a new application. 

888. Nearly all the inventions in machinery are 
combinations of old parts and adaptations of old me- 
chanical improvements to new uses ? — Yes ; but you 
see there is a very great difference in the way 
that I put it. If you take the jacquard loom, the 
parts do not separately the same as I said these things 
did ; it was certainly a combination of known me- 
chanical parts, but not one of them did separately 
what the jacquard loom did itself. I alluded more 
especially to the case in which the two motions them- 
selves were doing separately what they would do 
coiy ointly ; it is for the combination that a person goes 
and takes out a Patent ; and I say that that is one of 
those cases so difficult to comprehend that a person 
may be making these machines for years, and not 
know that any combination of that kind has been 
patented. I believe that many difficulties would be 
overcome by a proper tribunal ; in that case they 
would have power to sift all matters as to whether 
they were patentable or not. I believe there is no 
doubt that a great deal of the difficulties felt now 
would be overcome by a fairly constituted tribunal. 

889. {Chairman.) Have you anything further to 
add with reference to the preliminary investigation ? 
—No. 

890. Have you considered the further question of 
the manner in which Patents when attacked are 
defended before a court of law ? — Yes, I have thought 
of that. 

891. Do you think, upon the whole, that the present 
arrangements are satisfactory. I speak of that stage 
when you or any other manufacturer is brought into 
a court for an alleged violation of a Patent. Could 
that question of the validity of the Patent be tried in 
a more satisfactory manner ? — Yes ; I do not think 
that the present mode is satisfactory at all, by a jury. 
It appears to me that in bringing a case, as I very 
often have done, from the manufacturing districts to 
London, and then a number of persons being put into 
the box to try the case of a mechanical Patent of 
great intricacy that it is quite impossible they can 
understand it ; the judges may understand it, and the 
counsel ; but you never can make a jury under- 
stand it. 

892. May it not happen that a question involving 
intricate points of mechanical construction would be 

tried before a jury who had never seen a machine ? 

I do not see how it is possible that they can come to 
a right decision, unless by accident. 

89.'?. Have you considered what you would propose 
to substitute for that system ? — There are two ways, 
either by a separate court, or by arbitration. 

894. Arbitration is a possible result as the law 
stands at present, is it not ? — Yes ; it is often done 
now ; I know of a case without citing it, that had 
been for two or three years before the Court, and at 
last, after an immense sum of money had been spent 
it was referred to arbitration ; the judges really would 
not try it, and I was not surprised at it, because it 
would have taken perhaps a fortnight to have tried 
that case. It is not possible, and I do not see how 
the judges can take cases of that kind with all the 
work they have to do ; and independently of that I 
do not think it is a proper mode of obtaining a decision 
upon a mechanical matter. 

895. {Lord Overstone.) Do you think that Patent 
cases are a class of cases in which the ordinary ad- 
vantages supposed to arise from jury trial may be 
safely surrendered ? — Yes ; and I have found that to 
be the general opinion of all the parties that I have 
come in contact with. 

896. Have you considered what you would sub- 
stitute in the place of that form of trial ? I do not 

say that I have. I believe that when you come to an 
4 
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arbitration, and scientific witnesses, you get at a very 
desirable result, in fact I believe that you get the best 
result, the only thing against it is the question of 
expense. 

897. {Mr. Waddington.) I suppose you think that 
arbitrations are almost as expensive as trials ? — I 
should say, quite so ; the only thing is that you have 
a greater certainty of getting at a more correct 
decision. 

898. {Mr. Grove.) Have you ever been a witness 
in a case that was referred to arbitration ? — Yes, 
some time ago. 

899. Have you found any objection from the neces- 
sai-y delay and the necessary intervals which take 
place between the meetings which are general and 
necessarily incident to an arbitration ? — Yes. 

900. Arbitrations must be postponed for Court 
business ; for example, if any one of the parties en- 
gaged in it, either the arbitrator or the counsel on 
either side, or the attornies on either side, happen 
to be engaged in Court, the case must be postponed 
and be made subservient to the business of the 
Court. Does not that occasion very great delay 
and inconvenience? — It is not only the occasion 
of great delay, but it is the occasion of very 
great expense ; that is the only objection there is 
against an arbitration court ; at least, an arbitration 
conducted in the present form. If you could have the 
same judge, for instance, and the same class of wit- 
nesses, and the same mechanical assistance or scien- 
tific assistance given to the judge or the umpire as 
you have in the case of an arbitration, it appears to 
me that that would be the best possible form of court 
you could have. 

901. Have you found any other objection in arbi- 
trations arising partly from the delay by which the 
parties are enabled to bring forward constantly fresh 
evidence to meet the difiiculties raised at the pre- 
vious meeting ? — Yes. 

902. There being an adjournment, for example, for 
a fortnight or three weeks, is there constantly a fresh 
burst of evidence to meet the difficulty raised at the 
last meeting ? — Yes, it is so ; and that prolongs the 
case very much ; in fact, the case that I have in my 
mind now I have no doubt will cost the parties a sum 
of 4,000Z. or 5,000^. I cannot see how it is possible 
for the verdict to be against them, for it has been a 
frivolous and vexatious proceeding from the begin- 
ning, and with the idea of extorting money. 

903. {Lord Overstone.) Do you think that an ex- 
perienced judge sitting with assessors would consti- 
tute a tribunal which, with all the advantages of 
arbitration, would be obtained without the inconveni- 
ence which has just been alluded to ? — Yes, I do. 

904. In that case have you formed any opinion as 
to the position in which those assessors should be 
placed ; should they be merely advisers of the judge, 
or should they be called upon to give their verdict 
subject to affirmation or rejection by the judge ; or 
how should the assessors be used ? — I should say as 
advisers of the judge ; I think that would be quite 
sufficient. 

905. You mean that they should give public advice 
in court to the judge, but the decision to rest entirely 
with the judge ? — Yes ; I think that that would meet 
the case entirely, of course they would call witnesses 
before the court in the ordinary way. 

906. {Chairman.) Do you conceive that inventors 
generally and manufacturers who may be interested 
on the other side would be content to have cases of 
this kind tried by a judge alone assisted by the advice 
of competent assessors?— I should always be most 
willing, and I always propose that course myself, 
rather than go into a court. 

907. Is there any inconvenience, do you think, in 
the present practice, according to which in order to 
test the validity of a Patent, you must begin by vio- 
lating it ?— No, I do not think that that is often done ; 
of course there are parties who sometimes go to repeal 
their own Patents ; I do not know that that very 
much affects the present question, and I do not recol- 



lect an instance myself in which a person has violated 
a Patent for the purpose of testing its validity. 

908 {Vice-Chancellor Wood.) Suppose a person 
was desirous of embarking in a particular business 
which he thought might be embarrassed by a Patent, 
before he expended his capital upon the new business 
would he not desire to ascertain its vahdity i-— I 
never heard of such an instance. 

909 (Chairman.) There is now a mode of proceed- 
ino- by scire facias, and by which it is possible to 
dispute the validity of a Patent without m the first 
instance violating it, but that mode is stated to be 
costly and inconvenient, and I wish to ask you whether 
in your opinion, it would be any advantage to a 
manufacturer who thought himself menaced by a 
Patent which had been undoubtedly obtained, to be 
able to attack that Patent directly, he being the 
attacking party instead of being, as at present, the 
defendant in an action for a violation of the Patent ? 

I do not think it would be right after a Patent has 

been once granted, to give any assistance whatever 
for the repeal of that Patent. 

910. A Patent beiug once granted, you would be 
content with the establishment of such a court as you 
have proposed to try cases of violation? — Yes ; and 
I would never give any facilities for repealing a 
Patent that was once granted. 

911. {Lord Overstone.) That opinion is founded is 
it not entirely upon the assumption that greater pre- 
cautions are resorted to in granting a Patent than at 
the present time ? — Yes ; and I would go farther than 
that ; I think it would be very loose and undesirable 
to give any facilities to repeal any Patent ; you must 
really believe that the party has got something new. 

912. {Chairman.) You think it just that the pre- 
sumption of law should be in favour of the patentee, 
provided his Patent has been obtained after a pre- 
liminary inquiry has been made ? — Yes, I think so, 
most decidedly. 

913. It has been suggested to the Commissioners 
by former witnesses that the objection which now 
exists to the Patent law might be removed if patentees 
were compelled to grant the use of their inventions to 
all applicants on the payment of a certain fixed rate. 
Do you think that that is a reasonable proposition or 
not ? — I do not think that in practice there is any 
objection to it ; what I mean is this, in practice I do 
not believe that any patentee really does object to 
grant a licence at the present time ; I know that 
I never refused to grant a licence even to my 
opponent. 

914. It pays you better to allow other persons to 
work your invention than to keep the exclusive use 
of it to yourself ? — Y'es ; and not only that, but it 
prevents that person from trying some other mode to 
circumvent me. 

915. {Vice-Chancellor JVood.) Are there not some 
large manufacturers who like to keep the monopoly 
of a Patent in their own hands, who obtain money and 
go on manufacturing without granting licences to 
others ? — Yes ; and I think it is a very unwise policy, 
and it often gets defeated. Asa general rule I think 
it is to the interest of the patentee to grant as many 
licences as he can. 

916. {Mr. PJ'addington.) Leaving the patentee to 
fix the price himself ? — Yes. 

917. Are you opposed to the mode by which a 
person might be compelled to grant a licence upon 
what might be thought by others to l>e reasonable 
terms ?— Yes ; because I think that would be inter- 
fering with a man's own property. 

918. {Lord Overstone.) You havo stated that a 
refusal to grant licences for a proper consideration 
would be very unwise on the part of the person hold- 
ing the Patent ; has it been a matter of expcrionco 
with you tliat that virw is generally taken by 
patentees ?-As a general rule it has, but we meet 
with some exceptions ; a case occurred llie other day 
that was tried, and caused much unpleasant uois 
between tho parties concerned. There are some 
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cases of that kind, but I do not think they are very 
common. 

919. Not so common as to require, in your opinion, 
any improvement in the form of legislation ? — I think 
not. 

920. (Chairman.) Would there not be very great' 
difficulty if a plan of making licences compulsory 
were adopted in fixing the proper remuneration to be 
paid to the patentee ? — I think it would be very objec- 
tionable. 

921. {Lord Overstone.') Would it be possible, with 
any tolerable degree of justice or satisfaction to the 
public, to constitute any tribunal that could fix the 
price at which the patentee would be compelled to 
licence out his patent rigKt ? — I should not like to give 
an opinion in the affirmative upon that question. I 
can conceive, for instance, in the case of something of 
great public utility, and 1 might for the sake of illus- 
tration take Mr. Whitworth's gun ; in a case of that 
kind he might wish to keep it entirely in his own 
manufactory, and refuse to let any one take out a 
licence, and in refusing to do that great public 
injury might result ; but still, that is a very extreme 
case. 

922. In every sort of monopoly right a complete 
power over the monopolized articles is invested in 
the holder of that right, but the ordinary price is 
found to be a sufficient inducement to bring his con- 
duct into harmony with the public interest ; is not 
that equally true with regard to Patents as to every 
other form of monopoly ? — I think so ; I think that 
his own interest is predominant to all others. I 
should not object to a clause myself, but I do not 
think it is necessary. 

923. (Mr. Grove.) Another plan has been sug- 
gested, namely, to make it a stipulation at the time 
of granting a Patent, as in railway acts where 
maximum tolls are mentioned, that the patentee shall 
grant licences for a certain maximum price. The 
first plan suggested was that where a patentee refuses 
to grant a licence, the tribunal should adjudicate upon 
the price ; the second plan was, that in granting a 
Patent a clause should be put in, so to speak, stating 
that a certain maximum toll should be taken upon 
granting licences. Should you object equally to that ? 
— I see greater objections to that than to the other, 
for, when a Patent is granted, it may be worth very 
little, but afterwards it may turn out to be very valu- 
able, and in fixing any amount it mjght be too little 
or it might be too much. 

924. (Lord Overstone.) You are confident that no 
tribunal could safely be entrusted with the discre- 
tionary power of determining when granting a Patent 
what the royalty should be that the patentee ought 
to be authorized to charge for the use of it ? — Yes ; I 
should say that it would be very objectionable to 
confer such a power upon any tribunal. 

925. (3Ir. Grove.) You think that in practice it 
would be impracticable ? — I do. I think it would 
introduce so many diflBculties and interfere, in fact, 
with the property of the patentee. Practically I do not 
think there is any necessity for it, because they are 
very rare instances in which a patentee does not 
grant licences. 

926. (Vice- Chancellor Wood.) Another suggestion 
was this, that at the expiration of three years, when 
a person is obliged to pay an additional fee, there 
should then be power, after a Patent had been 
worked, instead of the renewal being obtained as a 
matter of form, to require the patentee to make 
either a fresh application or an application of such a 
kind that he could not obtain the renewal without 
coming under terms to grant licences ? — There is no 
question that at the end of three years it is then 
determined whether a Patent is either valuable or 
not ; the extent of the value is no doubt ascertained 
by that time, although there are many instances in 
which that is not the case ; for example, in the case 
of Bessemer's Patent ; that Patent had been granted 
for seven or eight years, and it is only just now 
coming into use. 



927. ( Chairman.) Have you ever considered that 
part of the law which relates to the granting of 
Patents to those who import inventions from abroad ? 
—Yes. 

928. Do you think that that right of patenting 
inventions already existing in foreign countries, 
merely on the ground of prior importation, ought to 
be maintained. You are probably aware that as the 
law at present stands, any person having travelled in 
a foreign country and observing an invention there 
which is not used in England, may take out a Patent 
for it as though it was his own, on the ground that he 
is the first person to introduce it into this country ? — ■ 
That is very objectionable, I think. 

929. You do not consider that with the great 
facilities for communication that exist at the present 
day, any such protection is necessary to induce manu- 
facturers to import inventions from abroad? — My 
own impression is that I would grant no Patents, 
not even to a foreigner, or his agents, except to the 
original inventor, for an original invention. 

930. And you would grant Patents to every person 
alike, whether a foreigner or otherwise ? — Yes ; I 
would make no distinction in that ; I think we 
ought to encourage them to come here. 

931. (Lord Overstone.) Does your opinion rest 
upon the conviction that an invention having been 
once made, and being in operation in a foreign 
country, it is sure, without any encouragement, to 
find its way into this country, and therefore any 
artificial encouragement of patent rights is not re- 
quisite ? — No ; 1 think this, that if a person residing 
in France or in America takes out a Patent, the same 
party, before it is made public in any of those coun- 
tries, if he makes an application and secures a pre- 
liminary investigation here, should be entitled to do 
so, that is, before publication. 

932. The question goes further than that ; for 
example, take the case of an Englishman travelling 
in a foreign country, and there observing some process 
which he thinks highly ingenious, and which, if in- 
troduced into this country, would be exceedingly 
useful ; introduces it here, and takes out a Patent 
for it here ? — That is to say, not patented in that 
country. 

933. Patented or not patented there ? — I think it 
would be objectionable if it was the subject of a 
Patent there ; if not, I think it would be perfectly 
legitimate. 

934. You do not object to the principle of granting 
Patent rights in this country to an Englishman who 
imports an inrvention from a foreign country, pro- 
vided that it has not been patented in the inventor's 
country ? — No. 

935. Do you justify that upon the ground that it 
is a legitimate encouragement given to the introduc- 
tion of inventions which practically has the same 
efiect as an actual invention "in this country ? — Yes, 
in this way, that whether a person is travelling 
abroad or not, as in this country many ideas occur to 
a person who is travelling from one place to another ; 
for example, if I were to go into a linen or woollen 
manufactory, I might see something that would be a 
very great advantage as applied to cotton, and the 
same might happen with a person travelling on the 
continent ; he might see something, if he were a 
manufacturer, that was not exactly like his own 
manufacture, but something that was entirely dif- 
ferent — for example, a diflferent fibre or a different 
staple altogether ; still he might think that it would 
be very useful, and it would be very useful if applied 
to his own manufacture ; and I think that that would 
be a perfectly legitimate subject for a Patent. 

936. If a person in travelling in this country sees 
an ingenious process, and takes out a Patent for it, 
that Patent would be easily upset, on showing that it 
had been previously in operation. But with regard ' 
to the question now under discussion, a Patent taken 
out in England would not be upset upon the ground 
of previous practice in another country. I wish to 
ascertain whether there is, and if so, what distinction 
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in the two cases. Why should the previous practice 
in a foreign country not upset a Patent taken out in 
this country, when, if the previous practice had 
existed in this country, it would upset it ? — I see 
now the force of the question ; but in that sense I do 
not think it would be the subject of a Patent. I 
would treat a foreign country as I would treat my 
own. If the thing was used in some manufacture 
or in some machinery, and it was simply an impor- 
tation, I do not think it would be the subject of a 
Patent at all. I thought you put it in this way, that 
if a person saw, in travelling in a foreign country, 
something used for another purpose, and he saw that 
it might be successfally applied to his own manufac- 
ture, that that would be a perfectly legitimate subject 
for a Patent. 

937. That would be a new application ? — Yes, pre- 
cisely. 

938. But where it is merely an introduction into 
this country of that which has previously been in 
action in another country, you think that, under no 
circumstances ought the introducer to obtain a Patent 
right ? — Certainly not. 

939. {Mr. Waddington.) Then, supposing a person 
takes out a Patent in his own country for an inven- 
tion, and some one else brings it into this country, 
ought he to obtain a Patent ? — No ; I do not think 
that ought to be permitted. 

940. Ought a person that brings in a foreign 
invention to obtain a Patent for it when the foreign 
inventor has not obtained a Patent for it ? — I think 
you would find so many evils the other way, that it 
would be better to risk them. 

941. {Lord Overstone.) Upon the whole, you think 
that no Patent right should be granted for the im- 
portation of a foreign invention, except to a foreigner 
who had previously patented it in his own country ? 
— Yes ; to himself or his agents. 

942. {Vice- Chancellor Wood.) And even then, 
that his application should be made simultaneously? — 
Yes ; before publication, or within a certain time. 
I do not think we ought to give encouragement for 
Patents to be taken out indiscriminately. 

943. {Sir W. Erie.) Have you considered that the 
gain to the public might be the same, whether it was 
the invention of the party taking out the Patent, or 
merely the result of the observation of a traveller ; 
suppose; for example, it was a secret like that of 
making colored glass at Venice, and that an English- 
man, at great expense and with great skill, obtained 
a knowledge of the secret which the Venetians pos- 
sessed, or of the dyes used in the Gobelin tapestry ; 
and if he, by means of money, skill, and labour, 
acquired a knowledge of the secret, would it not be 
just as great a gain to the English community as if 
he had been the inventor ? — Yes ; but it would not 
be a thing of public notoriety. I think that all 
countries now have got Patent laws more or less, and 
if there is anything discovered, it is made known 
immediately to the public. 

944. {Mr. Grove.) You think that there would be 
a risk of loss in not encouragiiig such particular 
discoveries, and that every person who was a mere 
letter carrier, so to speak, and who merely brought a 
thing trom abroad, should have a Patent for it ? — 
I think that we ought to be careful in guarding that. 

945. {Mr. Waddington.) Would you allow a person 
in France to take out a Patent for an English inven- 
tion, which had been patented here and not introduced 
into France ? — I think that the French law would 
grant you a Patent under those circumstances. 

946. {Sir W. Erie.) If you are the inventor or 
the agent of the inventor ? — Yes. There is one clause 
in the French law which tells very much against the 
English people, and that is, that they grant you a 
Patent and compel you to make the machines in 
France ; that is much to our disadvantage, and I 
know that at the time of the French Treaty I was 
examined before the Council at that time, and we 
made very great complaint of that before the Council 
sitting in Paris, that although they granted us a 



Patent, still they compelled us to manufacture in 

^947^" {Mr Grove.) Have you at all thought of the 
point which has been suggested of making it incum- 
bent upon the patentee at the expiration of the third 
or seventh year to apply to a tribunal for a further 
grant so as to make it something analogous to the 
prolongation before the Privy Council_ ; that is to say 
to grant a Patent for a limited time, making it 
incumbent upon the patentee to come before the same 
tribunal again for a continuation of the grant ?— There 
is no doubt that it would be a great advantage at the 
end of seven years, three years would not be of much 
service ; it depends a great deal upon what conditions 
you attach to it. I have had one or two Patents at 
the end of 14 yea;rs which have been renewed before 
the Privy Council for five years. 

948. My question was rather whether it might not 
be desirable, particularly with regard to some classes 
of inventions which are comparatively unimportant, 
that the Patent should expire unless the patentee 
satisfied the same tribunal that the Patent deserved 
to be continued for, say, more than seven years ?— 
I think that that is a very important suggestion. 

949. Do you think that it would be jjractically 
beneficial ? — If it could be carried out, it would be 
very beneficial. I do not quite see my way to carry- 
ing it out, but if there were no difficulty in it, it would 
be very beneficial, I think. 

950. {Lord Overstone.) Upon the supposition that 
some more efficient power was given with regard to 
the preliminary investigation as to the novelty of a 
Patent, and that a more satisfactory tribunal for 
trying litigated cases were created, do you think that 
the Patent laws would then give reasonable satis- 
faction to the public ? — Yes ; I think that just those 
two questions are the only two questions as to which 
we find any practical disadvantage. The indis- 
criminate granting of Patents now is a very serious 
question for people carrying on a large business. 
And then, again, there is the next question as to 
the Court, and a case being brought for trial into 
Court by parties who commence different attacks 
upon you, perhaps with no other motive but to extract 
money. If a proper Court was established for the 
trial of those cases, I do not think that those cases 
would be attempted at all. In the other case I feel 
quite satisfied that where there are ten Patents granted 
now they would be reduced to one. 

951. {Chairman.) Is there any other remark that 
you wish to make with reference to this subject ? — 
No. It was a very important question that was 
raised by Mr. Grove just now, but still I think it 
altogether depends upon the other two questions. If 
the other two Courts were fairly constituted I do not 
think there would be much difficulty. 

952. {Vice- Chancellor Wood.) You speak of two 
Courts ; you would not, I presume, hand over the 
trial of the Patent to the same Court that originally 
decided upon the granting of it ? — No, I do not think 
that would be right ; even in the first case I should 
be sorry to place a power in the Court without 
appeal. 

953. {3Ir. Grove.) Supposing a person, whoever 
he was, or a tribunal, refused the second application, 
would you give any appeal to another tribunal ? — No, 
I do not think there would be any reason to complain 
after the matter had been fairly argued and the case 
stated. 

954. An appeal to the same person would hardly 
be an appeal ; you would, I presume, not have an 
appeal to any higher official, such as the Lord Chan- 
cellor or the Privy Council ? — That is just a question 
to consider, and I am not quite prepared with an 
answer upon that. All I would say is this, that it 
would not do to constitute tluit Court entirely without 
some power of appeal. I know that in America it is 
the rule that they can appear before the sumo Court 
With counsel, and that often Patents that have been 
refused are granted by the same party. Thei-o may 
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be objections to that which I do not know of, but I 
found no difficulty upon a re-application. 

955. {Chairman.) Supposing it were decided not, 
to adopt your recommendation as to the first granting 
of Patents, do you still think that the mode you have 
proposed for the trial of Patent cases would be a con- 
siderable improvement upon the present state of 
things ? — No question about it ; but I have a very 
strong opinion upon the other. I would rather see a 
number of Patents refused myself at all events. I 
mean this that where they are real inventions they 
ought to become a benefit to the parties inventing ; 
but for mere changes such as I have described, and in 
which there is no invention, I think there should be 
some check, and a Court of that kind would check it 
very materially. 

956. {Sir W. Erie.) Supposing no alteration is 
made in the present tribunals for trying the validity of 
a Patent, would it be any improvement if Patent cases 
were tried in the machinery counties, if I may use 
such a word, Lancashire and Yorkshire, for the law 
requires the action to be tried where the cause of 
action arose, and the tribunal to be in those counties, 
and there would be plenty of persons of skill on the 
jury ? — ^In one sense it would not be a matter of 



much importancei for there are ma,ny parties resident 
in the two counties of Lancashire and Yorkshire who 
have very little mechanical knowledge, at least I mean 
to say that they are each confined to their own voca- 
tion, and they would not, perhaps, have much general 
knowledge. 

957. {Vice-Chancellor Wood.) Would there not be 
great risk in those counties that some of the jurymen 
might have a local connection with the patentees ? — 
Yes. 

958. {Chairman.) I take it for granted that if you 
had a special Court for trying Patent cases, that 
Court must sit perpetually in London ? — Yes, I think 
that is the best place ; for you have in London both 
counsel and scientific men. 

959. {Vice- Chancellor Wood.) Your principal 
objection seems to be to a jury ? — Yes. 

960. {Sir W. Erie.) Do you propose to have a 
special Court or a judge who is taken from his 
ordinary duties, but who would sit for the trial, with 
the assistance of scientific men, or to have a special 
Court, as it has been called, appropriated exclusively 
to Patents ? — I think a special Court appropriated 
exclusively to Patents decidedly. 



The witness withdrew. 
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961. {Chairman.) The Commissioners are anxious 
to obtain the advantage of your experience as a coun- 
sel who has been long engaged in Patent cases, and 
we wish therefore to put some questions to you. You 
have for a good many years been much engaged in 
Patent cases ?— -For a good many years. I think I 
may say 20. 

962. You have, therefore, had experience of the 
working, both of the old law and of the law as it was 
amended in 1852 ? — My experience has been rather 
more of the law since its amendment than of its 
previous working. 

963. First, as to the question of costs, do you think 
that, looking at the question generally, there is any ob- 
jection, either to the amount of the payment at present 
required from Patentees, or to the manner in which the 
payments are demanded ? — I think that if I had to 
legislate now for the fii-st time, I should put the first 
cost of obtaining Letters Patent higher than it is 
now ; but as the sum has been fixed, and as there 
is no general complaint of it, I am not in favour of 
altering it. I will state the reasons why I think of 
the two it would have been better to have had the 
first cost a little higher than lower. We have at 
present, and had before the Patent Law of 1852, no 
check, I may say, upon the number of Patents which 
are granted but the pecuniary one. It is true that 
that is a very rough check, and may occasionally 
operate hardly upon a poor inventor ; but I do not 
believe that any system of law could be devised 
which would enable a poor inventor in this country to 
fight his own battle. He can only fight it by in- 
teresting some capitalist, more or less wealthy, in the 
probable promise of his invention ; and the fact of 
there being a money payment for a Patent would be 
a somewhat rude test, it is true, but still a test of the 
merit or promise of the Patent, because, in order to 
get any capitalist, or any person who has sufficient 
funds, to undertake it, the inventor must first of all 
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a very considerable extent, shut off a certain number 

of them, and thoSe, I believe, mostly of a very inferior 
character. I agree with Mr. Piatt that any invention 
of merit would never in this country want a person to take 
it up, and I believe that if the invention was one of great 
merit, and no person could be found to take it up, no 
poor inventor could force it upon the public, or fight 
his own battle. Therefore I do not know tha,t, as the 
matter is generally done at present, any hardship, 
further than that which is unavoidable, follows the pay- 
ment which is imposed upon Patents. As I have said, I 
would rather have given an increased sum for the first 
payment; the two other payments of 501. and lOOZ. I do 
not object to, but I would increase the first payment 
if I were now framing a scale for the first time. As, 
however, the present scale has been in operation, and 
has not been substantially objected to, I would make 
no alteration in the cost. 

964. Is not the objection to your theory that all in- 
ventions must be worked by a combination of the in- 
ventor and the capitalist this, that in order to obtain 
the assistance which he requires from the capitalist, 
the inventor must disclose his invention, and it is 
then optional with the other party what amount of 
remuneration he will give the inventor, or whether he 
will allow him any ? — That may be some reason for 
a cheap provisional deposit, but a mere deposit as a 
guarantee to the inventor might be easily arranged. 
The distinction which I would take would be this, 
that it would not inflict any harm upon the public. 
Assuming that a slight sum was paid for recording 
an invention which might ultimately be matured into 
a Patent, and that then a greater sum was paid, it 
would remedy the difficulty of the inventor disclosing 
his invention, while at the same time, if he did not 
get it taken up, and it never came into operation, the 
matter would be dropped, and the public would not 
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alteration, as the other system has worked moderately 
well, and as I do not find any substantial complaint of 
the cost of Letters Patent, although there are some 
who advocate the granting of Patents almost without 
any payment. The general body of manufacturers 
seem to think that the present system, as far as cost 
is concerned, does not worii badly. 

965. {Mr. Fairbairn.') Is it your opinion that an 
increase of the first instalment would have the effect 
of deterring people from coming forward with frivo- 
lous and useless inventions ? — I think that it would ; 
it would be a very rude test, and undoubtedly an 
imperfect one, but it would be some test. From my 
experience of the matter, I think that before the year 
1852 there was a much smaller number of frivolous 
Patents than since. 

966. It is a very prevalent opinion that the whole 
cost of the Patent should be reduced to something 
like what is necessary to pay the expenses of the 
officers in the different offices ; an advance in the 
first payment might deter people from coming forward 
with useless Patents, but would it not at the same 
time operate against a poor man who could not afford 
to pay that sum ? — For the reasons which I have 
stated I do not think that it would be of any use to 
attempt (and I believe that more harm would be 
done to the inventors by doing so) to make Patents 
attainable without any expense. There is also 
another reason, beyond the necessity of getting a 
capitalist to take up the invention, namely, this : poor 
men ftre very frequently uneducated, and they are 
frequently sanguine, particularly if they are of the 
inventor class, and if they were induced by the 
cheapness of Patents to patent their inventions, not 
only should we have a very great increase in the 
number of Patents, but many of these men would be 
for five or six years, or possibly more, dancing after 
a foolish idea. I believe that none but those practi- 
cally versed in the subject know how difficult it is to 
disabuse the mind of a supposed inventor of his 
invention. I have frequently shown men the thing 
which they have supposed themselves to have in- 
vented ; they go away disappointed on seeing it, but 
the next day they come and say that there is some 
distinction in their invention. They cannot give up 
the idea when it is once in their minds, and if you 
tempt them by too cheap a Patent, you do them a 
serious damage, you lead them away from their 
trade or occupation. 

967. (Lord Overstone.) You think that a money 
payment necessarily involves some portion of that 
sober judgment which accompanies the distribution 
of money, but which is not necessarily associated 
with inventive faculty ? — Yes, it obliges a man to 
think before spending his money, or to interest some 
other person who has a calmer judgment than he 
possesses. 

968. {Mr. Fairbairn.) "Would you diminish the 
amount of the subsequent payments ? — No ; I am 
quite satisfied with the amount of the subsequent 
payments. 

969. What you have thrown out would increase' the 
whole amount ? — Somewhat. We have heard it put 
at lOZ. ; that is the first payment. I think that it 
is hardly sufficient. 

970. {Chairman.) I presume that you do not con- 
sider it advisable that there should be any surplus 
from the Patent Office, after covering the expenses of 
that department, available for purposes of general 
revenue ? — No ; I have not very much regarded that 
matter, but, in considering reforms in the Patent Law, 
I should not look to any question of general revenue. 
It might come in in this way — supposing that any 
separate Court or separate Patent establishment was 
created, it might be highly desirable to keep up the 
fees at such a rate as would pay those expenses, 
which are peculiar to the administration of the 
Patent Law. 

971. The next question to be considered is that of a 



preliminary investigation. Do you think that there 
ought to be a preliminary inquiry of a stricter 
character than at present, and, if so, do you think 
that it ought to be directed to the question of novelty 
alone or to the question also of the importance and 
usefulness of the invention patented ?— I certainly 
had before I became a member of this Commission, 
an opinion, and I may say a decided one, m favour 
of a preliminary investigation ; but I am bound to 
admit that that opinion has been somewhat shaken by 
the evidence which I have heard here, more particularly 
by the evidence (although to some extent different 
evidence has been given by another witness) that this 
system has been tried in America and has not been 
found successful ; the evidence principally, I think, 
of Mr. Woodcroft, who stated that some influential 
persons connected with the matter in America had 
said that it was not successful. But my opinion, 
though somewhat shaken, still remains, not perhaps 
as strong as it was before, that it would be desirable 
to have a more careful preliminary inquiry. I would 
say that it is not a new principle, it is not new to the 
law of England that there should be an inquiry 
previous to granting Patents. It is the existing law, 
which I take to be this : a Patent is no matter of 
right, a British subject has no common law right to 
Letters Patent for an invention. It results from an 
exception introduced by the Statute of James, which, 
when monopolies were abolished, or rather when they 
were declared illegal, reserved a monopoly in Letters 
Patent for the first and true inventor of any new 
mode of manufacture. Therefore the law, as I take 
it, was, and is, that the Crown may ex mero motu, 
of its own will, grant Letters Patent for a new 
invention, but it is not at all bound to do so. The 
Crown, of course, cannot act in person in the mat- 
ter, but, so to speak, devolves its functions upon 
its legal advisers, the Attorney and Solicitor General, 
and they are to inquire and advise the Crown whether 
a Patent should be granted for such and such an 
invention. I therefore take the present law to 
be that the Patentee should make out a prima facie 
case of promise (if I may use the term) in his 
invention, and upon that the Law Officer should 
advise the Crown to let the Letters Patent issue. 
The question then becomes not, is a preliminary inquiry 
desirable, because we have it, but is it desirable that 
it should be made a little more stringent than it is ? 
We have heard that the general examination of the 
Attorney and Solicitor General (I believe pre- 
viously to 1852 there was none, excepting in opposed 
cases) is an examination upon the face of the Pro- 
visional Specification as to whether it discloses any 
invention or not ; although we hear that occasionally 
when a thing has been obviously very old the Law 
Officers have taken advice as to whether they should 
grant a Patent for it. I certainly think that that 
examination might be conducted either by them, or, 
if they have not time, by some other functionary, 
more strictly ._ I think "that if, upon an exami- 
nation, the thing were obviously old, or obviously, 
granting the Patentee's own statement of his ease, 
of trifling value. Letters Patent should not be granted 
for it. 

972. You would include the case of an invention 
being of trifling value ?— I would, and the les^al con- 
ception of it, if I may so term it, is tliis.: the S'tatute of 
James, if I recollect the words rightly, talks of any 
manner of new manufactures within this realm. Now 
I certainly have never taken that to be intended to 
apply to mere changes in form or user of minute and 
insignificant things ; I think that it applies to sub- 
stantial manufactures— any great improvement in tho 
manufacture of copper or iron, the introduction of 
such a manufacture as aluminium, the power loom the 
Jacquard loom, tlio steam engine, and other thiuLvs 
of that sort. I tliink Hint the inventors of those thin"s 
should have Patents and should be rewarded. Althou '-h 
I know that the Law Courts have come step by sun. 
to include a greater number of inventions, vol I should 
not call an improvement in a shirt frill, tluu is so siy 
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a peculiar method of cutting the little puckered linen 
which is sewn and used for shirt frills, or a particular 
shape of the brim of a lady's hat (I am speaking of 
existing Patents), a proper subject for a Patent. I do 
not know that I can say that such Patents are not 
legal as the law is construed, but I think that they 
should not be granted. 

973. {Lord Oversfone.) Is it not the fact that our 
progress in machinery is really effected by a continu- 
ous process of small improvements, one superimposed 
upon the other, and ultimately leading, though by very 
infinitesimal steps separately, to a great progressive 
improvement in the end ? — That very frequently is so, 
but on the other hand there are very frequently great 
jumps in those progresses. If you take the improve- 
ments in the loom, we have very notable ones, very 
distinctly recognizable steps, and we have also very 
minute ones which are hardly of any comparative value. 
If I could do such a thing (I do not say that it could 
be practically realized), I would exclude from Letters 
Patent those changes which would naturally follow in 
the ordinary user of the machines. I would not 
prohibit a tradesman from exercising the same ordinary 
skill in using his machine as we should all be expected 
to exercise in anything which we happened to make, 
or from changing its form. 

974. Do you think that it would be possible prac- 
tically to draw that distinction ? — I think that to a 
considerable extent it would, and thus — I am as- 
suming that the person who was entrusted with the 
duty would never refuse a Patent where its promise, 
assuming it to be successful, was great — he would 
only exclude such things as, even giving the inventor 
credit for everything which he proposed as a success, 
produced a very trifling change in ordinary matters. 

975. (Mr. Fairbairn.) Do you think that the 
present system of investigation on the part of the 
Attorney-General is imperfect ? — I think that it 
might be extended and made more stringent. 

976. That could not be accomplished, I apprehend, 
without some officer or officers to advise him ? — That 
question the Attorney-General, perhaps, could better 
answer than I could, as to how far the Law Officers 
of the Crown, without some assistance in that matter, 
could further extend their inquiry. It is a matter 
depending upon their power of disposition over their 
time. I myself see no other means of remedying 
what I certainly occasionally have had very strong 
cases of, and what Mr. Piatt mentions, namely, the 
great number of Patents which are really of no prac- 
tical value, although they may be of sufficient novelty 
to make them legally good Patents. 

977. But all those Patents of a frivolous character 
and of very little value die a natural death, do they 
not? — Not all of them. They ultimately die, but 
they frequently in their short life produce a good 
deal of inconvenience. 

978. And they crowd the Patent Office ? — Yes, 
and they not merely crowd the Patent Office, but 
they inconvenience the tradesperson. We have heard 
from Mr. Piatt how many applications of this sort he 
has. I have had this sort of thing happen to me. 
A person comes to consult me upon some little im- 
provement which he has made in the articles which 
he commonly sells. He says, " I have produced this 
" season a new pattern, and I have had a threat by 
" A. or B. that I am infringing his Patent ; what 
" am I to do ? I must either destroy 201. or 30^. 
" worth of articles which I have made, or I must go 
" to the expense of probably 500/. or 6001. to defend 
" a Patent action." It is possibly worth the Pa- 
tentee's while to go the expense of an action, but not 
of the person who is making the articles ; he had 
better destroy them. 

979. {Mr. Fairbairn.) lamvery frequently consulted 
by working men, and by all classes, in fact, to obtain an 
opinion as to whether their special invention is worth 
a Patent or not, and I generally tell them very honestly 
that I think it is not worth a Pateat. Most of them 
go away thinking that I know nothing at all about 
it, and they go to a Patent Agent notwithstanding 
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that they have from mo a distinct opinion upon a 
subject which I thoroughly understand, and they take 
out a Patent? — That rather confirms what I have 
stated, namely, the extreme difficulty of disabusing a 
man of the idea that he has an invention. 

980. {Lord Ovcrstone.) Do you think that the in- 
vestigation as now conducted before the Law Officers 
of the Crown has any practical efficiency and value ? 
— I think that it has some value, but I think that it 
might be rendered more stringent. It at all events 
ascertains, as I understand it, that the alleged inven- 
tion has something upon the face of it — that it is not 
a mere trap. I think that the principal value of it is 
this, that it to some extent shuts off and prevents a 
class of cases which were originally productive of a 
great deal of evil, namely, mere fraudulent Patents, 
Patents taken out for the purpose of catching up other 
persons' inventions. I think that the present ex facie 
examination of the Provisional Specification by the 
Law Officers has had a very beneficial effect in putting 
a stop to that. I do not think that there are now in 
the field so many dealers in Patents, as they used to 
be called, as there were. I have heard a man state 
in the witness box when asked what he was, "I am a 
dealer in Patents." 

981. You are decidedly of opinion that the exami- 
nation by the Law Officers of the Crown is efficient 
and valuable ? — I think it is of value, but that it 
might go further. 

982. {Mr. Forster.) A suggestion has been made 
by some person interested in Patents, that there would 
be an advantage in having a permanent legal officer 
for the purpose, the Officers of the Crown being sub- 
ject to change, thereby making more strict the precise 
rules with regard to obtaining Patents. Have you 
any opinion with regard to that point ? — If the Law 
Officers of the Crown had time to attend to it I should 
be perfectly satisfied with that tribunal. It is a ques- 
tion of time. I do not think that the change in the 
Law Officers would be substantially injurious. If 
the changes were very rapid they might be injurious, 
but taking the average of changes as they have been, 
1 do not think that they are substantially so. 

983. {Lord Orcj-storae.) I presume that the business 
must be substantially settled by the clerks of the Law 
Officers of the Crown ? — That is so, to some degree, I 
suppose ; but that question I caiinot answer. I pre- 
sume that the judging whether the Provisional Speci- 
fication is upon the face of it sufficient must be done 
by the Law Officers themselves. 

984. {Mr. Forster.) And you do not think that it 
would be an advantage to make the Law Officer who 
should attend to this particular matter, a permanent 
legal officer instead of the Attorney-General ? — You 
must then have a new officer entirely. You could 
not, with our present political system, make the Law 
Officers permanent. 

985. That has been a suggestion which has been 
made, that there should be a permanent officer for 
that purpose ? — I do not see any harm in it. 

986. Nor any particular advantage ? — There would 
be this advantage, that, assuming that there is a 
more stringent inquiry, which I think is desirable, 
the Law Officers of the Crown have not time to enter 
upon it, and then there must be a third person, either 
an officer to act by himself, or an officer to report to 
the. Law Officers, upon the subject of his inquiry — a 
sort of delegate of the Law Officers — or there might 
be more than one; you might have one for mechanical 
Patents and one for chemical Patents, who would be 
parties to report to the Law Officer, or who might 
be separate and independent parties to inquire into 
the matter. 

987. Supposing that a Special Coairt was established 
for the trying of Patents, would it not be com- 
paratively easy to attach to such a court such an 
officer ?■ — Yes ; but supposing that a Court was estab- 
lished, there would be a difficulty whether that Court 
could itself be entrusted with the preliminary work, 
which matter perhaps I had better reserve until we 
come to that question. 
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^i^' oT^' ^^^' (^^'"'^ Over stone.) Do you not think that in 
^s q., (j .t. proportion as you would propose to increase the 

10 Feb. 1863 efficiency of the preliminary investigation you would 

.' strengthen, pro tanto, the argument for entrusting 

that preliminary investigation to officers specially 
appointed for that purpose ? — If the preliminary 
investigation be carried far, you undoubtedly must 
do so. I take it that the present Law Officers could 
not give time to anything like a strict preliminary 
investigation. If assistance was supplied as has 
been suggested, you might have a jDreliminary ex- 
amination by the Law Officers, going further than 
their present examination. There has indeed been a 
great change in the state of things before and sub- 
sequent to 1852. Before 1852 the general, and as 
far as I am aware, the universal practice was never 
to look at the matter, but simply to grant a Patent 
for any title that was asked, unless there was an op- 
position: they had only to look at the opposition to 
see whether it related to the same invention or not. 

989. Can you explain how it is that this duty 
has been entrusted to the Law Officers of the Crown, 
which is hardly consistent with their functions, 
namely, to advise the Crown upon legal questions ? — 
My notion of the origin of the matter is this : The 
Crown is empowered originally by law to grant Let- 
ters Patent upon the assumption that there is an 
invention. The consideration (if I may use that 
word, although there is no legal consideration) is that 
a party represents to the Crown that he has a good 
invention of a new manufacture, the Crown says, " I 
" cannot, in person, inquire into it, but I delegate 
" that to my legal advisers," and upon their report- 
ing on it, the Crown grants Letters Patent, The 
origin, therefore, of the matter, to my mind, is that 
they are advisers of the Crown as to whether Letters 
Patent shall be granted. 

990. {^Sir H. Cairns.) Is not there another reason, 
namely, that the Crown grants no Letters Patent 
without the advice of the Law Officers ? — That would 
be, probably, for the same reason, namely, that the 
Crown consults them. 

991. Is it not the fact that the Crown is supposed 
to grant no Letters Patent except upon the advice of 
the Law Officers ? — I presume that it would be so. 
I did not know as a fact that, for instance, the Crown 
took the advice of the Law Officers before granting 
Letters Patent for nobility. 

992. {Mr. Fairbairn.) Do you not think that it 
would give very great facilities to the Law Officer 
provided he had the assistance of a person who was 
sufficiently conversant with mechanics and chemistry, 
and do you not think that a person, combining both 
mechanics and chemistry, might be obtained to advise 
the Law Officer ? — I think that it would be highly 
desirable to have a person connected with mechanics, 
and another connected with chemistry to devote their 
time carefully to looking over these matters ; and I 
should rather prefer that the Law Officers should 
have the decision upon them, because I should be 
more inclined to trust their decision, from their posi- 
tion, than the decision of a mere mechanician or a 
mere chemist, who might possibly be mixed tip with 
the rival inventors of the day. 

993. {Vice- Chancellor Wood.) Would you have 
the investigation ex ^arfe .? — Yes, as a general rule, 
but T see no harm in having it public. This is what 
has occurred to my mind : Supposing that there was 
an inquiry of this sort, and that there were circum- 
stances which presented difficulty, and it was thought 
desirable that a tribunal for trying Patent cases 
should be resorted to, the Law Officers of the Crown 
might very well refer any questions about which 
their minds were in doubt to .such a tribunal. 

994. {Sir H. Cairns.) Would there not be this 
dithculty about that, namely, that you would have 
the preliminary question wnether a Patent should 
be granted settled by a sort of anticipatory adju- 
dication by a tribunal which miglit have afterwards 
to try the same question between an .alleged in- 
fringer and the Patentee ? — There would be that 



difficulty, and there would be difficulties in every 
plan suggested. That difficulty would, in my mind, 
operate so as to be an impediment and a strong 
obstacle to the tribunal having the general disposi- 
tion of the preliminary inquiry ; but 1 do not think 
that the difficulty would apply by any means so for- 
midably if it was only exceptional cases which were 
submitted to that tribunal by another party. I do 
not think that it would be an injury. If the tri- 
bunal recommended in the negative, of course, cadit 
questio, there would be no Patent ; but if they recom- 
mended in the affirmative they would only recommend 
upon it as a prima facie case, as in law where persons 
certify to a prima facie case, and the only opinion to 
be given would be upon the question, is there suffi- 
cient case to grant a Patent ? It does not at all 
prejudice the matter as to a subsequent inquiry. 
But there are difficulties in all these matters, and we 
must look at the balance of them. 

995. How far would you make the investigation 
before an officer, with the assistance which you men- 
tion, conclusive ? — I would have it subject to appeal, 
that is to say, the negation of a patent I think should 
be subject to appeal. 

996. Appeal to whom ? — Probably the present 
appeal to the Lord Chancellor, or to any of the supe- 
rior Judges; an appeal to a Judge at Chambers would 
probably be a sufficient appeal. 

997. {Mr. Fairbairn.) Is it not quite possible that 
all the knowledge which is requisite both in 
mechanics and in chemistry might be united in one 
person ? We very frequently find that the same person 
is a very fair chemist and a very good mechanic ? — 
In the case of persons who have attended to any one 
branch of science, I believe that, so far from their 
minds being limited to it, they are likely to know more 
of the other branches of science than persons who 
have attended to none, because they are themselves 
so inevitably mixed up, that you could find very few 
men who have devoted a good deal of their lives to 
scientific subjects who do not know a great deal of 
other branches besides their own; but still there are 
such ramifications that I think it would be desirable 
to have two distinct persons. 

998. {Vice-Chancellor Wood.) Any additional ex- 
pense in the preliminary inquiry would not, in your 
judgment, I presume, from your former statement, he 
much of an objection ?— I think not ; I think that 
there would be ample means to meet it. 

999. {Sir H. Cairns.) With regard to a pre- 
liminary inquiry, what would be youi- idea as to the 
Provisional Specification; would you publish it? — 
If it was a question on which it was necessary to 
hear evidence, or to refer to another tribunal, I would 
then protect the Patentee as at present, by allowing 
him to deposit a Provisional Specification ; I would 
protect him for a time from the consequences of pub- 
licity, during the inquiry, as he is now protected. 

1000. Of course, whether there would be opposi- 
tion or not, would very much depend upon the know- 
ledge which the public would have of the application. 
If the Provisional Specification were published, it 
might attract attention, and persons might come in 
who otherwise would not ? — Yes. 

1001. Upon what would you make that to depend? 
—1 would have the inquiry as it is at present at 
first, ex parte; but if there was any fact in the minds 
of the Law Officers or of those who advised them, 
which wade it desirable to hear evidence, 1 would 
then hear that evidence, in the meantime protecting 
the person against the consequoiioes of the matter 
being made public. 

1002. I do not quite follow what you describe as 
hearing evidence, do you mean inviting evidence ?- 
I will put It in this way. Supposing, for instance, 
you were, as you Juu o been, a Law Officer of the 
Crown, and your chemical adviser said, " jNly im- 

pressioii IS that this process has been publicly 

used in Manchester," you might require to hav'c 

your m,nd satisfied us to the extent of its use. or 

whether it had been used in Manchester. There 
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might be an impression that it had been used without 
its having been publicly used. You would require to be 
informed on that subject. You might do it yourself. 
You might have the witness before you to prove 
what had been done in Manchester, or you might 
have another tribunal if you considered it too difficult 
a matter to deal with yourself. 

1003. It would be unlikely that either the Law 
Officer or his adviser, as you term him, would have a 
witness in his own hands to produce upon the sub- 
ject. I suppose that would rarely be the case, but 
suppose that the Law Officer or his adviser said, 
" I have a strong impression, from the look of the 
" thing and the little I know of it, that it cannot be 
" new, but still I do not know how to prove that it 
" is not," could he, in order to enable him to decide, 
advertise in some way ? — I see no objection to his 
doing so, protecting the party. 

1004. But he must advertise the li'rovislonal Spe- 
cification ? — Yes, but he would protect the applicant. 
I think that it would have this advantage, that it 
would frequently prevent an extremely protracted and 
difficult trial at a subsequent time. There are many 
cases which I have seen where directly the defence is 
opened after a long trial the matter dies. You never 
can tell beforehand, because a counsel can never know 
even from his own brief, whether his witnesses are 
reliable or not ; but I have known cases where as 
soon as the first witness is examined the case is at 
an end. 

1005. Is it not your experience that there are a 
great many Patents which, by the experience which 
has been gained during the short interval, when the 
Provisional Specification is kept secret and while 
there is protection, are ripened into such maturity 
that the Final Specification comes out as the Specifi- 
cation of a perfectly good and valid Patent, where, if 
there had been litigation upon the Provisional Speci- 
fication, imperfect and crude as it often is, the Patent 
would hardly have held water ? — I do not think that 
you should grant a Patent at all unless a man is pos- 
sessed of his invention when he files his Provisional 
Specification. I think that the six months allowed 
for making the Final Specification are simply for the 
greater perfection in the method of working the in- 
vention. I do not think that any portion of the 
invention itself should be permitted to intervene 
between the Provisional and the Final Specification. 

1006. But is it not constantly the case that by the 
secrecy and protection of those months and the ability 
which the inventor has of making experiments in that 
time, in the case of a machine, for instance, it comes 
out a much more perfect machine than that which he 
described in his Provisional Specification, and yet no 
one would ever object that, in consequence of the 
improvements which it has received in the meantime, 
it is a different Patent from the one which has been 
protected ? — I cannot, ofi'-hand, call to mind any 
striking instance of that. No doubt the details of the 
manufacture are frequently improved, but the actual 
practice, as I have seen it (and I have had a great 
deal to do with such subjects), is that the Patentee 
leaves it very much to the last moment, and that there 
is not a great deal of information got between the 
Provisional and the Final Specification. Practically 
speaking, the Final Specification comes to be settled 
at the last moment, and I cannot call to mind, off-hand, 
any case where there has been any substantial improve- 
ment, as to the invention itself, between the two 
Specifications. 

1007. But is not the theory this, namely that the 
Patentee may, by making experiments, which _ he 
would be afraid to make, until he had the protection, 
lest the matter should become public, and by reflection 
and experience finish, and perfect, and add to the 
invention ? — The law requires him in his Provisional 
Specification to state the nature of his invention, and 
in his Final Specification to state the nature of his 
invention and the mode of performing it ; and the six 
months are given, not for any purpose of enabling him 
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to state the nature of his invention, but to enable him 
the better to state the means of performing it. 

1008. But suppose that the invention is a mere 
means of performance itself ? — It must always involve 
an idea, or it is no invention. For instance, if it is 
simply the better fabrication of a machine, it is no 
invention. Mr. Whitworth could not get a Patent 
for making screws better than any other person. 

1009. (Lord Overstone.) You mean that the Pre- 
liminary Specification must contain in reality the 
machine, although it may be in a very crude and 
clumsy form, hardly perhaps formed, but stiU. a ma- 
chine in principle ? — Yes, it must contain what pur- 
ports tu be the invention of the person who has made 
it. He ought not to have Letters Patent unless he has 
made an invention, and made his invention at the 
time of the Provisional Specification, and he is then 
given six months for enabling him to carry it out, 
and one of the objects of that and of the Provisional 
Specification, is, that if in the operation during those 
six months his invention should be discovered, he 
may go on if he likes openly making his improvements, 
and it has been a frequent question with reference to 
different inventions whether it is better policy for a 
Patentee after his Provisional Specification to publish 
his invention or to keep it secret. 

1010. (Sir JI. Cairns.) Sometimes he files a Com- 
plete Specification at once ?— He may do so by law, 
but it is not very often done in practice. I have 
stated that, although the leaning of my opinion is in 
favour of preliminary examination, still that opinion 
has been a good deal shaken by what I have heard of 
its inefficiency in America ; but the way in which it 
impresses me is this, assuming that which I believe 
to be the case, and in which I entirely agree with 
Mr. Piatt, namely, that the number of frivolous in- 
ventions and of old inventions patented is a real 
practical inconvenience to the manufacturer; that 
inconvenience should be remedied if it can be reme- 
died. The one method is a preliminary investigation, 
more stringent than it is at present. There may 
be two others, though I cannot see my way clearly 
to one of them. One of these had occurred to my 
mind before Mr. Scott Russell mentioned it, and I 
have often discussed it, that is to say,- allowing the 
Patent to go with no more examination than at 
present for the first three years, but obliging the 
Patentee after that period to come before, say, either 
the Law Officers, or a Patent tribunal, or an assistant 
of the Law Officers, or some competent body or 
person, and then making it incumbent upon him 
to show cause why his Patent should be pro- 
longed ; something analogous to the present system 
of the Judicial Committee of the Privy Council, but 
applied to the Patent at an earlier stage. It strikes 
me that there is a good deal in what Mr. Scott Russell 
said upon that subject, it would have not ' quite the 
same advantage as a preliminary investigation, if 
you could get a satisfactory preliminary investigation, 
because it would let the public be exposed to the 
Patent for three years and it would lure the Patentee 
on for three years, and therefore it would not be 
quite so satisfactory to either party as suitable examina- 
tion in an early stage, but it would prevent a v6ry 
considerable amount of complaint, which would be a 
very serious objection to a preliminary investigation. 

1011. 1 suppose that the preliminary investigation 
of which you have spoken could only be an investi- 
gation into novelty ? — Into novelty and also into 
triviality. 

1012. But could not ex necessitate be an investiga- 
tion into the question which very often arises, namely, 
whether the Invention and the mode of' working it 
has been properly specified ? — Just so. 

1013. Supposing that you had a mode of taking a 
rule to show cause why the Patent should not be 
set aside, which might be obtained at any moment 
after the Patent was completely specified, so that 
it might be obtained at the end of six months, 
would not' there be an advantage in that in this 
Tespect, that you could upon that rule embrace all 
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W. R. Grove, questions which would arise upon the Patent ? — 
Esq., Q.C. Yea, that was one of the alternatives to which I was 
_"T alluding. 

1 Feb. 1863 . ^q^^_ Would not there be this advantage in that 
the moment the invention became public, and there- 
fore the moment the public would be galled by it 
you would have an investigation which would, if it 
were open, more completely reach every question 
which could arise upon the Patent ? — I have thought 
a good deal of that, and, undoubtedly, if it could be 
practically worked, it might be a very beneficial 
thing, but I cannot see my way to it practically, and 
for these reasons, an application to repeal a Patent 
must be at the instance of an opposing party. We 
will assume a Patent to be granted, and that a twelve- 
month afterwards some one wishes to repeal it, you 
might, undoubtedly, to some extent, simplify the 
present proceeding of Scire facias and make the formal 
matter more inexpensive, but I do not see how you 
could simplify the contest. If the Patentee himself 
was a wealthy man and a large manufacturer, having 
20, 30, or 40 Patents in his possession, he would 
struggle to the utmost to maintain his Patent, he 
would retain the ablest advocates and the ablest 
scientific witnesses, and there would be no chance 
of repealing the Patent unless the person opposing it 
had something like an equality of purse to go into 
the field. You never could get the battle fought 
if one side was wealthy, without the opposite party 
having something like equal powers to oppose him. 

1015. Would not that observation apply to the 
preliminary investigation unless the preliminary in- 
vestigation was one-sided ? — I think not, because I 
should never expect any tribunal to reject a Patent 
because it was a doubtful or contestable matter. 1 
should get rid of those things only of which the 
Patentee had given no fair prima facie of evidence 
sufBcient novelty or importance. 

1016. You mean Patents which w^ould go to the 
wall upon the slightest examination ? — Yes ; I take 
it that theoretically, though not practically, at present 
the onus lies upon the Patentee when he asks for 
Letters Patent, to satisfy the Crown and advisers of 
the Crown that he has prima facie ground for asking 
what he does. 

1017. It is impossible to prove a negative ; he 
cannot prove that his invention is new ; he cannot 
import a prima facie case of novelty till he hears 
what is said against him ; but if the preliminary inves- 
tigation which you suggest were of such a character 
that you would not expect the tribunal to reject a 
Patent unless upon a moderate examination it was 
clearly bad. Patents which were arguable would 
survive ? — Yes. 

1018. But in the case of a rule to show cause 
where you apprehend so much expense from the ne- 
cessity of calling engineers and scientific witnesses, 
do you think that great expense would be incurred 
with regard to Patents which would not bear inves- 
tigation, do you not think that it would be difiicult 
in those cases to create a great expense in investiga- 
tion ? — ^You would very likely not have a rule to show 
cause in those cases ; you would have this : a trades- 
man obtains a great stock of nevf shaped goods for 
the season ; he has a letter from a Patentee saying, 
" You are infringing my Patent ;" I do not believe 
that the tradesman would go to the expense of litiga- 
tion with the Patentee, and for this reason, it is the 
Patentee's interest to give a very large sum of money 
to support his Patent ; his Patent, although for a very 
trivial thing, may, taking the vast extent of sale, 
be a very lucrative affair, and therefore it is worth 
his while to lay out a large sum of money to support 
his Patent; it is not worth the while of the opponent, 
because he has only a liHle stock which affects him ; 
the Patentee has his whole interest consolidated in 
the Patent ; all those who might oppose tlio Patent 
are a scattered body, namely, the public generally, not 
one of whom has any strong interest in opposing the 
Patent, and I believe that that has been very much 
worked by Psitentees, particularly iu a small and 



comparatively frivolous and perhaps an all but 
useless invention ; the public is a scattered body not 
one of whom has sufficient interest to meet with equal 
force the Patentee, and that is one of the difficulties 
which I should like to see my way to remedying. 

1019 (Sir W. Erie.) Does not your remark mean, 
that the attack upon the Patent would be in pro- 
portion to its importance and its value ; that the 
insio-nificant Patents would be left to themselves, and 
that^in the case of a valuable Patent a great interest 
would be brought to bear ?— There are two sorts of 
interest in Patents. A Patent may be an extremely 
valuable invention ; for instance, the manufacture of 
Aluminium is of the utmost importance, but it was of 
very little trade value for a long time. When Alumi- 
nium was first made what I may call a practical manu- 
facture, it was of no value to any tradesman at all, it 
would take probably 10 or 20 years before such a thing 
could have any approach to practical value. On the 
other hand, the most frivolous Patent— the turn of a 
lady's hat, the cutting of a shirt frill, or a new boot- 
heel may be of very considerable value, from the 

number of boot makers all over the country who 
would have to order it, every one of whom would pay 
an extremely trifling licence duty, and therefore the 
Patent would be a very good Patent to the Patentee. 
In my judgmentthose are not good subjects for Patents, 
and there the opponents would have no interest equi- 
valent to that of the Patentee to meet him. 

1020 {Mr. Fairhairn.') If there were a preliminary 
examination, all applications for Patents which would 
not stand the preliminary examination would be lost? 
— 'The invention would not be lost. Of course the 
foundation of my opinion is, that those inventions 
would inevitably come without Letters Patent. I am 
speaking of classes of inventions which, if they may 
be called inventions at all, would inevitably follow the 
usual course of trade and the fair scope which every 
man should have for modifying or improving his com- 
modity. I would not shut out the public from those 
things. 

1021. {Lord Overstone.) But are not those the very 
class of inventions upon which the principle of Patent 
stimulus is calculated to act ? — I think not. I- think 
that those inventions would inevitably follow in tiie 
course of human affairs. I think that the mere ques- 
tion of supply and demand would give us those 
inventions — that it would not give us the great 
inventions, but would give us the small ones. 

1022. Do you think that the stimulus which is 
supposed to constitute the real ground for granting a 
Patent, acts very powerfully upon the remaining class 
of inventions ? — I think not. I may cite in aid of 
my opinion those things which are not patented — the 
new fashions of the day. We have lately had cer- 
tainly the registration of designs, which is a much 
more modified and a smaller form of Patent, in one 
sense ; but I do not find that there is any want of 
those fashions being promoted by the particular 
designers, who are not at all protected. 

1023. The object of my question was to draw out 
your opinion as to the efficiency of Patent privi- 
leges in stimulating inventions upon those higher 
objects which would, according to your view, still 
remain the subject of Patent regulations ? — I believe 
that the great value of Letters Patent with respect to 
that class of inventions is this : I take it that tlio 
main object of Letters Patent is to encourage inven- 
tion; if, therefore, you would get the same Inventions 
as we now get without Letters Patent, I would have 
no Letters Patent at all. I believe that.with respect to 
the minor class of inventions, you would act them ; 
but I behove that with respect to the major class you 
would not, and for this reason— that althoun-h you 
might have the same inventive faculty at work, you 
would have such an amount of trade opposition, that 
unless the person had some fulcrum to support him 
and enable him to incur expense, either bv himself or 
by the aid of some other capitalist, the inNcution 
would be actually Bmothercd. Supposing there is a 
U0X10U3 trade which dovastatcs tho country round it, 
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it is tte interest of all the proprietors of the furnaces 
belonging to that trade to keep up its noxious cha- 
racter. Strange as it piay appear it rsally is so, and 
for this reason — that they have, by devastating the 
neighbourhood around them, obtained a monopoly of 
place. Supposing a party to invent a means of getting 
rid of that noxious character, he v?ould have the 
greatest possible difficulty in getting it fairly tried 
and into the market, and he might ruin himself in at- 
tempting to do so, if he had no Letters Patent. He 
vrould have the opposition of powerful bodies, not 
ostensibly, but we know that interest will prevail in 
these matters. But if he had a Patent he probably 
would get somebody, upon the prospect of receiving 
certain assistance from the Patent, to try it with new 
plant and new machinery, which none of the old 
works would do, because they must have fresh ma- 
chinery ; but if the inventor had Letters Patent he 
would get some person to undertake the matter for 
■ him, who would say, " I can establish chemical works 
in my neighbourhood and I will take it up ; if I 
succeed, I shall have a licence duty from everybody 
else who sets up this trade ;" and to my mind that 
is the great argument for Letters Patent — it is to 
enable a party to overcome trade interests. Even if 
you put noxious trades out of the question, the mere 
difficulty and the enormous expense of supplying 
plant and other things for new inventions are very 
great, independently of the natural sluggishness which 
all persons get into when they have worked a thing 
in a certain way ; you would very rarely get the 
invention adopted and get it really forced upon the 
public. Everything which comes into that class (and 
I would not curtail it) is, I think, a highly beneficial 
object of Patent Law. 

1024. {Mr. Forster.) But you seem to me to go 
very much further than you have stated ; for instance, 
as regards the invention of the combing machine, 
your idea that that would have been prevented by an 
opposition of the trade would hardly apply, because 
it would be an immediate and very great boon to any 
one manufacturer who took it up ? — Yes. 

1025. Would it be your opinion that there would 
be no advantage in such a Patent as that ? — I think 
that there would be advantage. I would not restrict 
Patents to such cases as I have given as illustra- 
tions. I think that, even in the cases you mention, 
there is a great deal of undue expense before the 
invention can be brought to bear. In that case it is 
extremely likely that if there had been no Letters 
Patent there would have been a great deal of trade 
opposition to encounter. I would take Mr. Heilman, 
who was not concerned in the Lister v. Leather case 
(of which I will not speak as I was counsel in it,) but 
who had made great strides in the invention ; he 
would have encountered great opposition. 

1026. Still an immediate boon would have been 
very large to any manufacturer who had taken it ? — 
Tes, if he would take it ; the invention of Mr. Heilman 
was a very meritorious invention, and one thoroughly 
deserving of Letters Patent, in my opinion, in every 
way. 

1027. {Vice-chancellor Wood.) Do you agree with 
Mr. Piatt upon the desirableness of excluding Patents 
for improvements in mechanical inventions ? — No, 
because I think that the greater number of Patents are 
for improvements; it is a question of degree. 

1028. {Chairman.) Is not the question of the im- ■ 
portance of a Patent also entirely a question of degree? 
— It is entirely a question of degree, but you may 
come to a degree so much below the scale that a 
Patent may, I think, be reasonably rejected; at present 
it is not so. As a simile, the lights in the spec- 
trum may be said to be questions of degree, they all, 
as commonly seen, blend into each other; but supposing 
the green tint to represent the medium, you might 
reject the violet without any hesitation, but where 
one is verging upon the other you would hesitate. 

1029. Looking at the practical difficulty of the 
question, although none of us would have any diffi- 
culty in pointing to certain inventions which would 



be entitled to a Patent, and to other inventions which 
were so trivial that they would not be entitled to a 
Patent, if any exclusion on the ground of triviality 
were allowed, still would not the great bulk of the 
whole, say perhaps seven-eighths of the whole, 
lie so far between those two extremes as to create 
an immense practical difficulty in deciding upon 
them ? — I do not think so ; I think that there 
would be an intermediate line where it would 
be very difficult to decide ; but I think that a 
very large number of inventions would be so clearly 
below the line that they might be safely rejected. But 
I am not at all suggesting a new matter ; it is the 
present law and practice of this country, and we have 
heard in evidence, in answer to questions by the 
Attorney-G-eneral, that the Law Officers of the Crown 
not only look to the Provisional Specification, to see 
whether, ex facie, it discloses an invention, but that 
they do occasionally look to the question of novelty. 
I am only for extending that principle to a certain 
degree ; that degree, of course, must be a question of 
judgment and discretion; but I think it better that 
the judgment and discretion should be exercised in the 
first instance, than that one should be inundated with 
a great number of things for which no person fairly 
conversant with the subject would say that a Patent 
should be granted. 

1030. {Sir H. Cairns.) You do not think that at 
present the Law Officer says, " This is an invention, 
" but it is a trivial invention, and therefore I will 
" not grant a Patent for it " ? — No ; he never rejects 
it, as far as I am aware, on account of its triviality. 

1031. {Sir W. Erie.) Have you tried the method 
of induction, that is to say, taking the last 200 Patents 
which have been granted, in order to see how many 
could be rejected as trivial, ex facie ? — No ; I have 
not had time since 1 was invited to give evidence 
to look at any statistics upon the subject. I 
am only speaking from being in the habit of seeing 
these Patents, and occasionally reading the repertory 
of Patent inventions and those things. Of course 
many of them may be mere matters of advertisement, 
and there may be falsehood. One sees a number of 
things which are inscribed " Patent " so-and-so ; a 
great many of them are not Patents, but a great many 
of them are. 

1032. {Mr. Fairbairn.) Might not some danger 
arise from a very close and rigid preliminary investi- 
gation, namely, that you might throw out a number 
of Patents which might be valuable and useful to the 
public ? — I do not think that there would be much of 
that ; such a thing might occasionally occur, but in 
all these cases we must look to a balance of evils. 
In my view you would not reject a problematical 
discovery, but even assuming the discovery to be 
successful, you would ask what result does it pro- 
duce ? The result is commonly obvious at the time, 
and if that result is of a trivial nature I would reject 
the application. 

1033. {Sir H. Cairns.) But according to your 
view you secure the public thoroughly because you 
take possession of the Specification, and I do not sup- 
pose that you mean that it should be destroyed if it 
were rejected ; you take possession of the Specifica- 
tion at once, and the public have the benefit of it if you 
refuse a Patent for it ? — You do not necessarily pub- 
lish the Specification, you may return it to the in- 
ventor and let him keep it private. 

1034. I am speaking of your more extended inves- 
tigation ? — We have at present, I think I may say, 
an admitted difficulty ; the question is, what are the 
means of getting rid of it ? I am far from saying 
that the means do not in themselves present difficul- 
ties, the question is whether the balance of difficulties 
is not more one way or the other. 

1035. {Lord Overstone.) Do you think that you 
could set forth clearly, in words, the instruction which, 
you would give to the Law Officers of the Crown, with 
a view of establishing a more stringent investigation ? 

I do not know that I could do so more than I have 

expressed ; it must depend upon their judgment. If 
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W. It. Grove, upon the Law Officers referring the matter to Mr. 
Esq., Q.C. Woodcroft, he brought him a Patent for tlie same 
thing, showing it to be old, and if, moreover, it was 
of a trivial nature, the Law Officer should reject it. 

1036. {Sir If. Cairns.) With regard to the 
first of those two points, I suppose it is a question of 
fact which can be decided ; but with regard to the 
second, would it not vary very much with the opinion 
of the Law Officers for the time being ? — To some 
extent ; but the question is, what right are you taking 
away by it ? I quite grant that after the working of 
the present system you might have great complaint, 
and it may be that the mere question of the popular 
outcry which the change would produce is a suffi- 
ciently formidable objection to it; but assuming for a 
moment that that is not so, then the question is this, 
if I were taking away the right of any British 
subject, I should most decidedly be strongly opposed 
to it, but I am not doing so ; he comes to ask me a 
favour, I am not bound to grant him that favour. 

1037. The Government of the country announces 
that it will grant protection to all authors of new in- 
ventions, then there comes a man who hands in what 
must be admitted to be an invention, and you say, 
" That is an invention, no doubt, but it is a trivial 
one ?" — Is not that rather an error of practice than 
the state of the law ? What the law says is, that 
the Grown shall have the right of granting Letters 
Patent to the first and true inventor of any manner of 
new manufacture ; it does not say that the Crown shall 
grant them. 

1038. In olden times it was as a matter of course a 
favour in the Crown, and to a certain extent it is so 
now; but do you think that constitutionally the Crown 
could set up the right of granting to A and not to B ? 
. — I think so. 

1039. {Mr. Hindmarch.) Was it not laid down by 
Lord Eldon and several older authorities that every 
Patent is to be construed as a bargain between the 
public on the one hand and the inventor on the other ? 
— Just so ; but then parties are not bound to contract 
— the essence of a bargain involves volition on both 
sides. What I propose seems to me to be a thing 
which could be worked ; the greatest danger which I 
see in it is overcoming the strong feeling against it. 
From the practice of granting Letters Patent for 
everything the public have the conception that it is 
a man's right. 

1040. {Lord Overstone.) The difficulty presses upon 
me of your setting forth your distinction in words. 
Tou have illustrated your meaning first by pointing 
out the discovery of aluminium, and saying that it is 
a discovery of such importance and value that it ought 
to have a Patent. You have quoted some other cases 
such as an improvement in the heels of boots, and the 
new cutting of a shirt, which are what you call of a 
trivial character, and which ought to have no Patent 
privileges given to them ; but could you set forth in 
words that distinction in such a form that it could be 
taken and acted upon as Law ? — I could not, because 
it is one of those things which admit of no form of 
words, like half the things which are acted upon in 
law. We have no form of words in the trying of 
Patents at present^novelty and infringement and in- 
vention are all questions of 'fine degree, which must be 
decided; the knot must be cut by the jury in the best 
way it can ; and if you have a tribunal without a jury 
the knot must be cut by that tribunal. No form of 
words can tell you what invention is ; whether there 
is invention in a thing or not, it cannot be reduced to 
a form of words. 

1041. Assuming that this Commission adopted your 
view, and wished to carry it out, in what way could they 
give expression to it ? — Simply that the Law Officers of 
the Crown should exercise their discretion in granting 
Letters Patent. I do not know any other form of 
words. 

1042. {Mr, Attorney-General.) Might you not re- 
fer to what you could certainly use words to describe, 
namely, trivial inventions; might you not say that in 
the eiercise of the functions of the Law Officers they 



should withhold their approbation of the progress of 
Letters Patent, applicable to such inventions as in their 
judgment should be trivial ?— I think that you might 
go as far as that, and you might add, such as should 
be clearly old. 

1043. {Sir H, Cairns.) Would you assume that 
an invention might be new, and might be useful, and 
yet might be trivial ? — Yes. I would give one of the 
illustrations that I gave before, I would take the mat- 
ter of an existing Patent. A certain cloth was sold, 
such as you see in the bodices of ladies' dresses, with 
stripes down and a sort of frill between, and a Patent 
was taken out for simply taking this identical cloth, 
cutting it into two halves, and hemming it into two 
frills. We should think it a very great hardship if the 
seamstresses employed at our houses were not to be 
allowed to make two gentlemen's shirt frills out of 
that piece of cloth ; and yet I know no reason why it 
should not be a good Patent. 

1044. {Lord Overstone.) There is no doubt that 
you may take a case of triviality of the most indis- 
putable character, and you may introduce cases from 
that up to cases of unquestionable merit and deserving 
the Patent right in the opinion of yourself, or even of 
one entertaining still more stringent views than you 
do ; but the difficulty which I feel is where the Law 
Officers of the Crown are to draw their line ; how are 
they to be guided in the exercise of their judgment 
as to the triviality ? — Only by their own discretion. 
I know of no other mode — just as at present a jury 
are guided by their own discretion as to the questions 
of invention, novelty, and infringement, and all those 
points which are usually submitted to them. There 
is no form of words by which those things can be re- 
duced to an absolute line ; it is one of those mixed 
matters where you cannot determine the line of 
demarcation. 

1045. {Mr. Attorney- General.) You have men- 
tioned various questions which are at present decided 
by juries, such as novelty and utility ? — Yes ; there 
are perhaps three main questions which now come 
generally to be decided by juries, namely, novelty, 
invention (that is to say whether the article is a mere 
application, or whether there is invention in it), and 
infringement. 

1046. These other matters to which you have 
referred are all either entirely or in great pai't 
capable of being established by evidence as matters 
of fact, but have you considered, or has it occurred 
to your mind whether the question of triviality is or 
is not a question with reference to which evidence 
might be brought usefully to bear ? — Frequently it 
might, I think ; frequently it would not be required. 
To take some of the extreme cases which I have 
cited I should hardly think that any evidence need 
be adduced in such cases as these, but there might be 
cases where evidence might be usefully brought to 
bear. 

1047. There might be cases in your judgment, the 
question being triviality or not, in which the evidence 
of persons conversant with the range of manufacture 
to which the particular matter referred misht be 
brought to bear ? — Yes. 

1048. In your opinion how would the judoment of 
a witness, who should express his opinion that a par- 
ticular invention was trivial, be guided ?— He would 
state the consequences which, in his judgment, would 
be hkely to result from it. He would say, « This in- 
" vention would produce an important change in 

such and such a trade, and I will show lyou what 

r. Tw ^r.? "^ ^^ "^""^"^ '^y- " ^* is quite impossible 

tnat this invention can produce any substantial 

change, because of the multiplicity of thine s which 

are so very nearly the same." The question is what 

the inventions come to. I have a strong impression 

upon the point, it is what in another stage wo really 

come to_ in all these trials, and I see no reason why, 

m certain classes of things, the matter migUt not bo 

decided at first as well as at last. All the questions to 

be decided are questions of degree, aaid questions 

which can only be decided by cutting the knot and 



INTO THE WORKING OF THE LAW RELATING TO LETTERS PATENT FOR INVENTIONS. 



63 



saying, " In our judgment this is on one side of the 
" line and that is on the other." 

1049. In your judgment should the question of 
triviality apply to both the measure of utility and 
the measure of inYention ? — Yes, I would leave it 
perfectly free. 

1050. So that if you had novelty with some 
utility, but the minimum of novelty and the minimum 
of utility, it would be very much the same thing as 
you consider triviality ? — Yes. 

1051. {Mr. Fairbairn.') It appears to me, accord- 
ing to your statement, that the whole of the investi- 
gation would resolve itself into the judgment of the 
party investigating ? — It would. 

1052. (Lord Overstone.) You think that the ques- 
tion of triviality, as regards the granting or the with- 
holding of Patent Rights hanging upon the deci- 
sion, may be safely left to the Law Officers of the 
Crown ? — ^I think quite so, subject at all events to an 
appeal. 

1053. And you think that it would work satisfac- 
torily to the public ? — I think that it would, if you 
could once get over the difficulty which there would be 
in passing to a new system. I see strongly and very 
fuUy the danger of that. We have so worked upon 
the present system, which I do not take to be the pure 
law of England, of allowing everybody to claim quasi 
as of right Letters Patent, that I think there would be 
a great outcry if a stricter system was to be intro- 
duced, and the only way in which such a system could 
be worked judiciously would be, I think, by cautiously 
working it, and only cutting off in the first instance 
those inventions which were extravagantly trivial. 
But by degrees that might be extended, and both 
inventors and the public would be benefited by it, 
the public by not being tramelled by a number of small 
inventions, and the inventors by not being led after an 
ignis fatuus in a great many instances. 

1054. {Mr. Fairbairn.^ You think that the Law 
Officer, the Attorney - G-eneral, should have some 
.issistant, in order to conduct a preliminary investiga- 
tion, and search more closely into the nature of the 
invention, and to see whether a Patent should be 
granted for it or not ? — I think he should. I think 
that he could hardly do it without ; he could hardly 
substantially extend the present investigation without 
assistance beyond that assistance which he now 
has. He has a right by the present statute to call 
in assistance, but he would require more permanent 
assistance. 

1055. He would have a permanent officer ? — Tes ; 
I should think two at least ; one in the department of 
Chemistry, and another in the Department of Me- 
chanics. 

1056. ( Chairman.) In the event of the principle of 
preliminary inquiry not being approved by the Com- 
mission, do other alternatives suggest themselves ? — 
There are two other modes which have been suggested, 
the one is obliging the Patentee at expiration of three 
or seven years tO'make out a case for the continuation 
of his Patent, very much although in a more summary 
way as is at present done, before the Judicial Com- 
mittee of the Privy Council in prolonging a Patent. At 
present the party has to make out a case, and in a 
very great number of cases, and I may say the ma- 
jority of cases, before the Judicial Committee of the 
Privy Council it is an ex parte case ; it is not opposed, 
and yet the greater number of those applications are 
refused. The Patentee comes to show the Judicial 
Committee of the Privy Council why his Patent should 
be prolonged. Now if there were no preliminary 
examination, it seems to me that it would be a desi- 
rable thing, either at three or at seven years, that 
the Patentee should come before either the Law 
Officers or a tribunal, supposing there was one ap- 
pointed, to show cause why his Patent is deserving of 
prolongation. I think that, in addition to those Pa- 
tents which drop naturally, it would possibly cut off 
many Patents. The trade having had large experience 
of the Patent, opponents could come and be heard as 
to the question ttffecting it, and the matter might be 
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decided, as it seems to me, at less expense than by a 
trial ; because the present bearing before the Judicial 
Committee of the Privy Council is cwteris paribus 
a much less expensive form of inquiry than an abso- 
lute trial of Letters Patent. 

1057. {Mr. Fairbairn.) According to the existing 
law does the Patent date from the last payment at the 
end of seven years ? — ^No, it dates from the filing of 
the provisional Specification. 

1058. Then half of the period of the Patent has 
expired by the time of the last payment ? — Yes. 

1059. There appears to me to be some difficulty 
there where a man may have a Patent and may be 
experimenting upon it for the first three years, and 
probably may experiment upon it for the next four, 
before he gets it perfect, and then he has only seven 
years afterwards ? — He cannot alter his Patent by the 
present law, the Patent must be complete at the filing 
of the final Specification, after that he must abide by 
it for good or evil ; he may give the public gratuitously 
the benefit of any amendment, but he cannot alter his 
Patent. If he wishes to get anything additional to 
it he must take out fresh Letters Patent. The other 
alternative to which I was going to allude is the 
question of a more summary repealing of Patents. I 
think that something might be done in that respect. 
I think that the present trial by scire facias is un- 
doubtedly a very cumbrous and expensive proceeding, 
but I do not think that you could avoid great expense 
in a repealing system, though you might considerably 
lessen the expense, and certainly failing other things 
I should much prefer its being done to nothing being 
done. There is a very great difficulty which occurs 
in actions of scire facias, and that is a question which 
may seem at first sight to be of little importance, but 
practically it is of very great importance, namely, 
having the first and last word. Previously to 1852 
the person who wished to repeal a Patent, in fact, 
though it was nominally the Crown, had to begin, 
that is to say, he had to open his case against the 
Patent, the Patentee then answered it, and then the 
promoter of the scire facias seeking to repeal the 
Patent had the last word, and, previously to 1852, 
very few, if any. Patents ever escaped the effect of a 
scire facias. If people could find the funds and means 
to go into Court well prepared to support an action of 
scire facias it was generally, if not universally, 
successful. I believe that there were only one or two 
exceptions. That mode of proceeding was altered by 
the Patent Law of 1852, and the onus was thrown the 
other way. The Patentee had the right to begin and 
he had the right to reply, and since that period, I 
believe, just the reverse thing has taken place, very 
few Patents having been repealed, and, generally 
speaking, the Patentee has been victorious. 

1060. {Vice- Chancellor Wood.) It depends a good 
deal upon whether you have a jury or not ? — It un- 
doubtedly does ; but there is this, and I do not say 
that it should not be so, the Patentee has a better 
chance in scire facias now than he has in an action, 
because he is supposed to be attacked by the Crown, 
and therefore the sympathies are with the Patentee, 
and the common argument is, after all, if you do not 
repeal the Patent it will do no harm. K the Patent 
is a bad one the Patentee wiU not be able to recover 
in any action for the infringement of it ; that argu- 
ment is generally found to be successful, it is said, 
we will not finally cut him off from all remedy. 

1061. {Mr. Attorney-General.) You have alluded 
to the inconvenience and the costliness of the proceed- 
ing by scire facias, is there any inconvenience now in 
the proceeding by scire facias ? — I presume that there 
is, because I believe that it is very seldom adopted. 
The proceeding is a costly one ; at least, security for 
costs must be given, if I recollect rightly, by the per- 
son applying for the scire facias. 

1062. And he must satisfy the Attorney- General 
that he has at least a prima facie case ? — Yes. 

1063. But there is no great expense in that ? — He 
is obliged to be a person who can give security for 
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W. R. Grove, costs, and I believe that the amount of security is 
^sg-, Q.C. generally heavy. 

10 V — isfiq ^^^'^- l.OOOZ. ?— Yes. 

__2__' 1065. But the real cost of all these investigations, 
whether in an action or under the form of a writ of 
scire facias, I think I am right in saying, is the trial ? 
— Undoubtedly. 

1066. The presenting the case in Court, and ob- 
taining the witnesses ? — Yes ; and there the practical 
point is, that it is the Patentee's interest, and it is 
worth his while to lay out a very large sum of money, 
and it is seldom worth the while of a person opposing 
the patent to do so ; he has not the same undivided 
and individual interest in the matter. 

1067. Would you make the power to challenge a 
Patent as it is now challenged, under the form of 
scire facias, a matter of right on the part of any 
person coming forward, or would you retain the dis- 
cretion of the Attorney- General as to whether the 
case ought to go forward or not ? — I have not much 
considered that question. I do not see very great 
harm in letting any member of the puljlic attack a 
Patent if he likes, but my mind has not been much 
devoted to a consideration of the value of the law 
officers exercising a discretion upon that matter, and 
therefore I am not quite prepared to answer that 
question. 

1068. {Chairman.') Have you at all considered the 
question, whether any change is desirable in the 
tribunal appointed to try Patent cases when con- 
tested ? — I think that now it has almost become a 
matter of necessity. I had at one time great doubts 
about it, but things have arrived at a dead lock. 
The Courts now really cannot try these cases. We 
have at these very sittings three Patent cases made 
remanets because they cannot be tried ; they inter- 
fere too much with other business. We have at this 
moment going on a Patent trial which is now in its 
fourth day. We have had within I think a week 
another trial of a Patent, which lasted seven, 
and a third which lasted five days. During 
the time that these Patent cases have been going 
on there have been heavy Patent arbitrations 
going on, two of which I can speak to myself ; one, 
I think, lasted 17 days, and the other, which involved 
a very simple issue, lasted six or seven days ; those 
arbitrations went on contemporaneously, and the 
cases were obliged to be 'tried by arbitration be- 
cause the Courts could not try them, it would have 
occupied too much public time. While these cases 
have been going on several Patent cases have been 
also ready for argument in banco, and one has been 
postponed in consequence of the counsel on both 
sides retained to argue it being engaged in another 
Patent case. Yesterday, for instance, thei'e were in 
the paper three Patent cases, one for trial and two 
for argument; and speaking with reference only to 
the last fortnight or three weeks, if every judge 
at Westminster who was sitting at Nisi Prins had 
been employed in trying the Patent cases alone, the 
time would not have sufficed for it, to say nothing of 
work at Judges' Chambers in settling particulars of 
breaches, notices of objections, &c. 

1069. {Lord Overstone.) Do you say that trial by 
arbitration occupies as much time as trial before the 
court ? — Decidedly a longer time. 

1070. Then do you think that there is any pos- 
sibility of constructing a tribunal which shall obviate 
that ? — Decidedly, for this reason, the evils of an 
arbitration are these: the arbitrator has not the 
power and authority of a judge, he is generally a 
counsel much occupied with other business ; he is 
therefore obliged necessarily to postpone the arbitra- 
tion to his court business ; it is the practical rule I 
may say, that arbitrations are not to interfere with 
court business, or court business could not go on. 
Whenever, therefore, either the arbitrator or any of the 
counsel engaged have business in the courts (and they 
never can tell the moment when it may arise) they 
break off from the arbitration and the arbitration is ad- 
journed, it may be for two or three hours, or it may 



be for weeks, depending upon circumstances. The 
consequence is that the arbitration depends upon the 
occupations of the arbitrator and the counsel engaged 
on each side. Frequently in Patent cases now there 
are two counsel on each side besides the arbitrator.^ 

1071. When you say that an arbitration occupies 
as much time as a trial in court you do not mean that 
it occupies an equal number of hours ?— It occupies 
more, for another reason ; it occupies time in spread- 
ing over time for the reason which I have _ stated ; 
but there is another very important matter m arbi- 
trations, and which is not confined to Patent cases. 
If, for instance, a witness whom A has called has 
given important and damaging evidence against B, 
the antagonist, the case is not concluded; it does 
not go on as in court, and exhaust the materials there, 
but next week when the parties again meet, in all 
probability a fresh witness will be ready to answer 
the difficulties which have occurred with the previous 
witness. These adjournments are of a most fatal 
nature, because between each of them you have a re- 
consideration of the whole case by the parties inter- 
ested each in opposing the other as strongly as they 
can, and the consequence is that without the authority 
which is generally exercised by a good arbitrator the 
case is almost interminable. 

1072. Supposing that an arbitrator sat continuously 
as the court does, do you think that an arbitration would 
be shorter than a trial in court ? — If the arbitrator 
sat continuously in public, and had the same legal and 
moral power, it would be very much the same thing 
as the court. 

1073. Do you think that it would be the same 
thing, to the extent of being as protracted ? — I think 
that it would he shorter, for this reason, if you assume 
that particular classes of cases, such as Patent cases, 
are referred to a special tribunal, a great many of 
the ordinary manoeuvres would be drifted off ; it 
would be found that it was of no use trying those things 
before the tribunal, which can always be tried, and 
are tried ad nauseam, with a fresh jury, because it 
is not as if the same jury tried Patent cases. Those 
manoeuvres would never be attempted before the new 
tribunal. 

1074. {Mr. Forster.) I suppose that the adjourn- 
ments which you speak of in arbitrations are generally 
such that the witnesses are still obliged to remain ? 
— If they are adjournments for a short time the 
witnesses remain. 

1075. Then I suppose I am to understand from 
what you state that a trial by arbitration is upon the 
whole more expensive than a trial by the court ? — 
Very decidedly so. 

1076. {3Ir. Fairbairn.) That is a very strong argu- 
ment in favour of a separate and distinct tribunal for 
trying Patent cases ? — Whatever my opinion might 
have been, my impression is now that it is an absolute 
necessity. 

1077. {Vice- Chancellor Wood.) What is your 

impression as to the assistance of ji. jury or not ? I 

have always had a very strong feeling in favour of 
trial by jury, but I think that it hardly suits Patent 
cases, upon the whole. The advantages of a jury are 
very great ; it prevents the fixity of character of mind 
which exists in a single judge, or in a judicial 
tribunal ; however anxious to do right they probably 
will have certain views of their own ; in other words 
it is one person or one tribunal. The groat advautimo 
of ajury,tomy mind, is that it isaconstantlyfluolnatiug 
tribunal, consisting of a number of men each of 
whom is devoting his individual mind to the particular 
question. The scheme has been proposed of having a 
smaller jury of selected men, say a jury of live selected 
from a panel of skilled men; that was a scheme which 
was suggested by a committee of the British Associa- 
tion and Social Science Society. 

1078. Would it be easy to find skilled men wholly 
tree from bias in Patent cases ?— It would be ex- 
tremely difficult. 

^ 1079. {Mr. Forster.) If power to challengo wore 
given to each side, would not that difficulty bo i-o- 
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moved to a great extent ?— The question is, whether 
you can have a sufficiently large panel for that. If 
you can, that is a valuable suggestion. If you could 
have 30 or 40 skilled men reduced by challenge to 
five, and could let them decide the fact, charged by 
the Judge, I am far from saying that it would not be 
an efficient tribunal. 

1080. Do you suppose that such a body as that, 
selected out of a panel by challenging, would, or 
would not, be better than a jury of permanent as- 
sessors ? — I have some difficulty in answering 
a question which must depend so much upon the 
working. I think that I should prefer a jury se- 
lected in that way to permanent assessors. 

1081. Would there be a difficulty in obtaining per- 
manent assessors who would have the amount of 
knowledge of inventions which would give confi- 
dence ? — I think that there would be a good deal of 
difficulty, and for this reason : the gentlemen who 
would make valuable permanent assessors, engineers 
or chemists in great practice, would require to be 
very highly paid, in fact to have practically j udicial 
salaries ; you must give them sufficient salaries to 
enable them to give up their profession, and moreover 
you must select that tribunal from men who have 
been a great deal experienced in Patents. Ton would 
not take some of our eminent scientific men who have 
not been concerned in these matters as assessors, be- 
cause, however great maybe their knowledge of science, 
you require special knowledge for the practical work- 
ing of these things. You would, therefore, require 
to have a fixed tribunal, and then you get men who 
from their daily habits have of course been a great deal 
mixed up with persons who come before the court as 
litigants. I do not, however, think that that would 
affect them if they were removed from that sphere 
and made permanent assessors. 

1082. (^Vice- Chancellor Wood.') Would you, in any 
tribunal, give the Judge, as distinguished from the 
parties, the option of calling in the aid of a jury ? — 
I should be inclined to do so ; I would not give that 
option to the parties. 

1083. Are there not occasionally simple matters 
of fact, on the question of novelty, for instance, not 
materially connected with scientific evidence, but 
merely as to actual user ? — There are a great number 
of matters of fact which the judge could dispose of 
with great satisfaction, but there are questions on 
which, for public purposes, it might be desirable to 
have a jury, but I would not make it at the option of 
the parties. 

1084. ( Chairman.) Do you think it better that a 
Court such as you suggest should be altogether 
separate and special, or that Judges sliould sit there 
taken from any of the other courts ? — My impression 
is that it would be better to make it separate and 
special. There are objections, undoubtedly, to a 
special tribunal, but I think that it would be attended 
with the greatest possible inconvenience, and that 
many of the advantages would be entirely lost, if you 
had a judge from the other courts. You would not, 
for instance, have the shortening of the proceedings 
to which I have adverted. You would not have the 
special knowledge which is now becoming almost an 
essential in these cases. It is a peculiar class of 
business, separate almost entirely from other business. 

1085. {Mr. Attorney-General.) Would you refer 
purely legal questions arising in the course of the 
litigation to this tribunal 1—1 see no reason why it 
should not be so. 

1086. In the first instance ? — In the first instance. 
The assessors, if there were assessors, would of 
course have nothing to do with the legal question. 

1087. Probably you would make the appeal from 
that tribunal in the same stages as the appeal is now 
from the ordinary Courts, namely, to the Exchequer 
Chamber and the House of Lords ?— That might be 
done, or it might be a matter of serious consideration 
whether it would not be better to give the appeal to 
the Judicial Committee of the Privy Council. 

1088. Upon legal questions ? — Upon legal questions. 



because the Exchequer Chamber is at present very w R G 
much occupied. Esq., Q.c. ' 

1089. If you sent the parties to the Privy Council • 

they could not go to the House of Lords ? — You might 10 ^eb. 1863. 

give them an appeal to the House of Lords besides, ' 

but I think that at present there is a little too much 

appellate jurisdiction. 

1 090. But at present that is the Court of final appeal ? 
— Yes. There is one other suggestion which might 
be made upon the question of tribunal, which is 
neither to have a jury nor to have permanent 
assessors, but to have a person selected by each party 
for each particular case to sit with the Judge, and 
with whom he might discuss the matter afterwards. 
There is a good deal to be said in recommendation of 
that. 

1091. {Vice- Chancellor Wood.) You mean persons 
chosen for the moment ? — Chosen for the moment, 
and chosen to represent the parties ; and a Judge 
would be a very inefficient man if, having heard the 
whole evidence, he retired with an engineer or 
chemist representing A., one party, on the one hand, 
and another representing B. on the other, and dis- 
cussed the matter with them, and could not come to 
a right conclusion. 

1092. ( Chairman.) That in fact is only allowing 
each party to choose his assessor ? — Yes ; those 
assessors would not be sworn witnesses, but they 
would assist the Judge afterwards upon any question 
of difficulty which might present itself. 

1093. {Mr. Forster.) You would not allow those 
assessors to be paid by the opposing parties ?— No ; I 
would provide for the expense of those assessors if it 
were made a permanent system. 

1094. ( Vice- Chancellor Wood.) Or there might be 
the power which the Court of Chancery now possesses 
of the Court calling in its own assessors, might there 
not ? — ^Yes, or there might be both. The Court 
having heard these parties on each side might say, 
" I will call in a third person and let him assist me.'* 



It having been proposed that my examination 
should be resumed on a future occasion, I think it 
better, as I have nearly gone through the questions, 
not to encroach on the time of the Commissioners for 
another meeting, but with their permission to add a 
postscript to my evidence. 

Before quitting the subject of tribunal I would 
observe that, as some persons think there would not 
be sufficient business to occupy such tribunal (though 
I do not myself think so, if jurisdiction in equity and 
prolongation be included), the judges might have 
power to refer other actions involving scientific ques- 
tions to such tribunal. There are, for instance, many 
cases besides Patent actions to properly understand 
which requires' considerable scientific acquirement; 
actions or indictments for nuisance, now frequently 
referred to an arbitrator either to award finally upon 
the issue, or to direct what should be done to remedy 
the nuisance and yet, if possible, to preserve the trado. 
Actions upon engineering contracts, or contracts 
for sale of chemical products and many others, de- 
pend frequently upon questions of physical science, 
and for such cases the tribunal suggested would be 
more appropriate than the ordinary ones. 

As to Question 8, I see no practical mode of as- 
sessing royalties ; the value of an invention and the 
profits it ought to produce depend upon so many 
indeterminate circumstances and vary so frequently 
from changes in trade, other inventions, &c., that a 
licence duty could hardly be fixed for months without 
great risk of injustice. Warranties would be re- 
quired by the licencee, and a fruitful source of litiga- 
tion might be opened up. The nearest approach to 
a practicable plan which I have heard of is that of 
Mr. Scott EusseU, viz., that a maximum royalty 
should be fixed on granting or renewing the Patent, 
but even this is open to many difficulties. 

9 and 10. I do not think Letters Patent shouia be 
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granted to a mere importer, it may be a fraud upon the 
inventor himself, and in the present state of international 
communication the cases are extremely rare where 
there is any merit in merely communicating a foreign 
invention of which the journals of the next week 
would probably contain an account. In the greater 
number of cases the Patentee is a trustee for the 
foreign inventoi', and it would be better to grant 
Patent 'to the inventor himself, as the fact of his 
being the true and first inventor could be more fairly 
ascertained in the case of litigation, by his examina- 
tion orally or by commission. 

It would seem, at first sight, more for the interest 
of this country to grant no Patents to foreigners, as 

Adjourned to to-morrow at half-past 4 o'clock. 



we should thus get without restriction the greater 
number, if not all, foreign inventions ; but were this 
so other countries would legislate in the same direc- 
tion, and we should have inventions patented in this 
country and the public more or less restricted, while 
they could be practised freely abroad;— thus giving 
foreign countries the benefit of our improvements 
without restriction, and also leading to secret or open 
importations of products patented here. Upon thu 
whole, it seems to me better to grant Letters Patent 
to foreigners. 

I have no suggestions to make as to the other 

questions. ^ 

W. R. Geove. 
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1095. (Chairman.) You have considered the subject 
1 1 Feb. 1863. of the Patent Law for a considerable time ? — I have. 

1096. I think I am not mistaken in saying that you 

have on various occasions expressed opinions generally 
hostile to the maintenance of Patents ? — I have. 

1097. Speaking theoretically, you would prefer the 
complete abolition of all Patents, leaving the use of 
inventions absolutely free ? — That is my private 
opinion, but it is an opinion which I should not like 
to press at the present time, because, in the first 
place, I feel that I am quite in a minority upon that 
point, and I also doubt whether the public mind is 
ripe i^or so extensive a change. 

1098. {Mr. Fairbairn.) Have you turned your 
attention to any modification which may be made in 
the existing Law, assumijig a Patent Law to be con- 
tinued ? — I think that the most flagrant feature of the 
Patent Law is the indiscriminate grant of Patents 
to all applicants, 

1099. {Chairman.) In your opinion ought there to 
be a preliminary inquiry of a more searching cha- 
racter than the present ? — I think so ; in fact, I con- 
sider that the present preliminary inquiry is a nullity. 

1100. At present it is understood that the preli- 
min.iry investigation is only slight and almost formal ? 
—Yes. 

1101. And that the result of it is simply to grant 
to the person who calls himself an inventor a right 
to sue ? — Exactly so. 

1102. You think that some means should be taken 
of ascertaining the novelty and the usefulness of an 
invention before it is patented ? — Yes. I think that 
the granting of Patents ought at all events to be very 
much narrowed. 

1103. Can you give the Commission any instances 
from your experience of inconvenience produced by 
the lax system of granting Patents at present ? — I 
have experienced a great many cases, but I should 
rather object to specify cases, because doing so has 
already exposed me to a great deal of personal ob- 
loquy and vituperation ; I would rather speak to 
principles than adduce particular instances. 

1104. Then I will only put the question to you in 
a general form. Is it within your knowledge that con- 
siderable inconvenience does exist in those branches 
of business with which you are most conversant from 
the multiplicity of Patents ? — Most certainly, and 
great obstruction. 

1105. Can you state in what manner the incon- 
venience to which you refer arises ? — One manner is 
.this, that under the present Law a Patentee who is 
Veally not 'the sole or the first inventor is allowed to 



take possession of an idea which is present to the 
minds of very many persons at the same time. With- 
out any reference to his competency to develope that 
idea, and to give it practical value, he is allowed to 
have a monopoly of it, and thereby to exclude all 
other persons. 

1106. Would you put it in this way, that the same 
idea may occur almost simultaneously to 20 persons 
engaged in the same business, and that one of them 
who has a few days or it may be a few hours' priority 
of the rest has the power of excluding all the rest 
from the use of that which they themselves have 
independently discovered ? — Priority in application, 
to the Patent Office does not imply pi-iority in inven- 
tion. You have no means of ascertaining whetln'r 
the person obtaining the Patent is really the fir^t 
inventor, and in a great many cases I believe that 
he is not; in fact, the inventions, if I may so describe 
them (though I almost doubt the reality of any such 
thing as pure invention at the present day, every- 
thing is mere adaptation), are inventions for the 
most part called forth by the requirements of the 
moment. As soon as a demand arises for any ma- 
chine or implement, or process, the means of satisfy- 
ing that demand present themselves to very many 
persons at the same time, and it is very unfair and 
very impolitic I think that the person who gets first 
in the race to the Patent Office should have the means 
of preventing a,ll others from competing with him in 
the development of that particular means or process. 

1107. {Lord Overstone.) To apply that practically 
you say that invention is at the present day almost 
exclusively adaptation ; take the question of the dis- 
tribution of sewage, there is a great desire now to 
obtain a more efficient and a more economical means 
of distributing the sewage of towns over agricultural 
land, do you think that on the supposition %hat some 
person proposed a machine or a plan for accomplish- 
ing that object easily, speedily, and economically, ho 
ought to be precluded from some beneficial result to 
himself from that, merely on the ground that it was 
adaptation and not invention ?-_The first question 
which I would ask is this, are we to consider the 
question of Patents with reference to the interests of 
the public or with reference to the interests of the 
inventor. I think that we must consider it oithov 
upon one footing or the other, either as n public 
question or as a question for the benefit of the in- 
ventor. 

1 108. Taking it upon the ground of the interest of 
the public, the public now feel that their intoro^^t 
would be greatly promoted by such a coiiti-ivauco a^ 
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I have suggested ; if such a contrivance should be 
suggested by any individual, would he not render a 
great service to the public, and is it not possible by 
some means or other to hold out to persons a tempta- 
tion and encouragement to produce such a contrivance? 
—I do not think that because it is a mere adaptation 
the claims of the adaptor are less than if he was 
really an inventor, but I think that in all cases 
the reward, or monopoly, or protection, or what- 
ever it may be, should be measured by the value 
of the service rendered and the amount of labour 
expended. Very many inventions, in fact the 
great majority of inventions, are the result of mere 
accident — if you let them alone they will turn up 
of themselves. There is no reason to adopt a 
system of monopoly for the purpose of eliciting 
them ; they turn up simply in the ordinary and 
natural course of things, but if you can show 
that in any particular case the public is clearly 
indebted to the labour and intelligence of an indi- 
vidual for an improvement, whether it is an adaptation 
or an invention, or whether it is a novelty or not, I 
should be very glad to see some rational system of 
reward under which he could be benefited, although 
in the great majority of cases success in such matters 
would bring its own reward. 

1109. You look upon a Patent right then only as a 
reward under consideration of justice to the supposed 
inventor, and not as a means of stimulating invention? 
— I think that there is very little necessity to stimu- 
late invention. 

1110. {Mr. Fairbairn.) How would you give 
these rewards in the absence of a Patent Law ? 
— I am not prepared to say that. If the country 
would expend in direct rewards a tithe of what 
is paid for Patent licences and Patent expenses, 
there would be ample provision for the purpose. 
As a matter of opinion, I believe that if you let the 
whole thing alone, the position which a man attains, 
the introduction and the prestige, and the natural 
advantages which result from a successful invention 
and from the reputation which he gains as a clever 
and able man, will almost always bring with them a 
Sufficient reward ; that is my opinion. I know that 
it is not the general opinion, and therefore I do not 
wish to press it. We will assume for the present 
that some system of Patent right has to be main- 
tained ; the question is, how you can modify that so 
as to diminish its inconveniences ? 

1111. You think that if a person brings forward a 
discovery useful to the public, he should be rewarded 
in some manner ? — I think that his reward will come 
naturally. 

1112. That brings us back to some law under 
which some means might be adopted for rewarding 
the person who brings out a useful invention? — 
Yes, if we are to have artificial rewards. 

1113. {Mr. Forsier.) But I rather understood you 
to suppose that in the absence of any Patent Law, 
the law of supply and demand would give such a 
reward for his services that he would be rewarded 
without a Patent Law if it was a really useful inven- 
tion ? Yes, wherever a man really shows aptitude 

for invention and general cleverness in these things he 
naturally gets on in the world, and he has generally 
quite sufficient reward. The mere conception of pri- 
mary ideas in invention is not a matter involving much 
labour, and it is not a thing, as a rule, I think, 
demanding a large reward; it is rather the sub- 
sequent labour which the man bestows in perfect- 
ing the invention, a thing which the Patent Laws at 
present scarcely recognize. 

1114. {Lord Over stone.) Have there not been 
discoveries which have been practically useful during 
the lifetime of the discoverer, and which have been 
lost to the public from the want of suflcient publica- 
tion afterwards ?— I have no reason to say so. 

1115. You know of no such cases ? — No. 

1116. {Mr. Fairbairn.) The difficulty which would 
present itself to my mind undef such a condition of 
things as you propound would fee this : that a bona 



fide inventor if he was a poor man would have very 
great difficulty in the matter ; another man might 
come and take up his invention and deprive him 
entirely of the benefit of it unless he had some law 
to protect him, although he very likely had spent 
a great part of his life and all his property upon the 
discovery ?_I cannot agree with you that that would 
practicaUy be the case. The fact is that a primary 
idea, a mere scheme, is not in itself of much value 
until it has gone through the experimental stage and 
has been brought to a practical condition. I have 
every week letters from inventors, and I daresay you 
have the same ; I have scores of them. Poor men 
very often come to me imagining that they have 
made some great discovery. It is generally all moon- 
shine, or if it looks feasible it is impossible to pro- 
nounce upon its value until it has passed through 
that stage of preliminary investigation which in- 
volves all the labour and all the difficulty and all the 
trouble. Many a poor man is ruined by fancying he 
has made a discovery which, by means of a Patent, 
will bring him a fortune. He loses all relish for his 
usual pursuits, and sacrifices his earnings to a 
phantom. 

1117. I am merely supposing the case that a man 
has reaUy made a discovery, not one of these frivolous 
and useless inventions or mere ideas, but that he has 
brought out a real idea, and developed it to any 
extent, unless he has some protection of the law may 
not he be deprived of it by other parties who are inte- 
rested in carrying on that particular discovery ? — I 
think that absolute discoveries are very rare things ; 
nearly all inventions are the result of one improvement 
built up upon a preceding one. A poor man who has 
the ability to make really practical improvements is 
almost sure to rise in the world without the aid of 
Patents. 

1118. {Vice- Chancellor Wood^ Have you thought 
of what course of preliminary inquiry you would 
recommend? — I think that anything which would 
have the eflTect of choking ofi" a great number of 
these Patentees would be a very great improvement. 

1119. Whether by scientific men or by legal means, 
or by a combination ? — By a combination. 

1120. {Chairman.) So far as the question of the 
novelty of an invention is concerned, a preliminary 
inquiry might present little difficulty; but we are 
anxious to know whether you can suggest any rule 
which could be laid down by which such a tri- 
bunal as is proposed to conduct the preliminary 
investigation could distinguish between an impor- 
tant and a frivolous invention ? — All that I can say 
upon that point would be that the tribunal ought 
to be composed of persons competent to form a 
judgment upon such subjects, and that they ought not 
to grant a monopoly unless they were satisfied that 
sufficient grounds existed for so doing. 

1121. {Lord Overstone.) Take as a practical il- 
lustration the invention of gas, extracted from coal, 
as a source of illumination. Upon the supposition 
that there had been a solitary tribunal in existence at 
that time to determine upon the probable value of the 
invention, is there not strong reason to believe that 
they would have rejected it on the ground of its utter 
absurdity and uselessness ? — Under any system you 
may pick out cases where a wrong decision would be 
come to, and hardship be occasioned. 

1122. {Chairman.) But if in the course of a few 
years, five or six cases of undoubtedly valuable dis- 
coveries occurred, to which Patents had been refused 
on the ground of their unimportance or impractica- 
bility, if that is to be admitted as a ground, do you 
think that public opinion would allow the tribunal to 
continue ; would there not be a pressure upon it 
greater than it would be able to sustain ? — I can give 
no opinion upon such a. question. I think that 
nothing can be worse than the present indiscriminate 
system, and I think that it is extremely important to 
contract it, and to make the granting of a Patent the 
exception rather than the rule. 

1123. Then, as I understand you, you do not carry 
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Sir your opinion upon this point further into detail than 

W. Armstrong, this, that you thiulc that any inquiry which would 
11 T?~h~i'<r'! l^^^s foi' its result greatly to diminish the number of 

" • ' Patents taken out would be so far a gain ? — Un- 
doubtedly, in my opinion. 

1124. (Lord Over stone.) You say that nothing can 
be worse than the present system. Can you state 
distinctly what are the practical grievances of a 
serious magnitude which arise under the present 
system ? — Yes. I will begin with a grievance 
which I complain of personally, and that is the 
necessity which I am under of taking out Patents, 
not for the purpose of obtaining for myself a 
monopoly, but simply for the purpose of prevent- 
ing other persons from excluding me from my 
own inventions. It is a source of considerable ex- 
pense, and of a very great deal of trouble and vexa- 
tion to me. In all cases I find it necessary to take 
the preliminary step in a Patent, but in many cases I 
find it necessary actually to mature a Patent, and to 
take out a Complete Specification, and for this reason, 
that if I bring forward an invention, and do not 
patent it, another person patenting an improvement 
upon that invention really appropriates the whole in- 
vention, because no person will take the original in- 
vention without the improvement. That is a personal 
grievance which I continually experience. 

1125. (Chairman.) You are compelled to become 
a monopolist in order that a monopoly may not be 
practised as against you ? — Yes, that is one point, 
and also to prevent myself from being actually de- 
prived of laj own inventions by other persons 
patenting improvements upon them. 

1126. (Mr. Forster.) It is the case, I believe, that 
as regards a complicated machine which contains 
many different parts a patent may be obtained for 
that machine which covers the whole of the diiferent 
parts of it. Some other person, yourself for instance, 
might make a very considerable improvement which 
would affect one small part of that machine ? — 
Exactly so. 

1127. But you are unable to do so because you 
cannot interfere with the Patent over it ; do you 
find practically that that clogs the progress of inven- 
tion ? — I will take one of my own inventions. I will 
take an hydraulic crane, for example, which I will 
suppose that I do not patent, and I will suppose that 
another person invents an improved valve and applies 
it to hydraulic cranes, and that he patents that im- 
provement upon hydraulic cranes, clearly the result 
of that is, that if it gives an improved character to 
the whole machine he will obtain the monopoly of 
the machine, because he has a Patent for the improve- 
ment, and that carries with it the machine itself. 

1128. That is not precisely what I meant. My 
question was this, that the Patent may comprise the 
whole of the different parts of a machine, but you or 
any other person might make an invention which 
would improve one part, but in consequence of the 
Patent applying to the whole you are unable to do 
so ? — Clearly. No one attempts to improve a pa- 
tented machine, because the Patentee would take all 
the benefit. 

1129. Have you found that that has practically 
been the case ? — Undoubtedly. 

1130. {Mr. Jiindmarch.) But would not the effect 
be precisely the same in the case which you describe, 
whether you yourself patented your invention or 
not ?. — If you did not patent your invention another 
man might patent an improvement upon it, and if you 
did patent it, so he might patent an improvement 
upon it ? — No, certainly not, because if he patented 
an improvement upon it his improvement would be of 
no value without the machine itself. 

1131. Still you could not use his improvement ? — 
That is another matter. I do not complain of that ; 
but I complain of his sweejping away my invention 
by sticking an improvement upon it, 

1132. {Lord Over stone.) You have quoted as one 
of the practical grievances the circumstance that you 
are compelled to take out a Patent for iuveution as a 



means of protecting yourself against other Patents 
which would be taken out to your annoyance ? — 
Certainly. 

1133. What is the grievance of your being com- 
pelled to take out a Patent ? — The grievance is that 
I am subject to the expense and to going through all 
the trouble necessary for doing so. 

1134. {3Ir. Forster.) And also, I suppose, that you 
subject yourself to the fear of lawsuits against it 'i — 
If I take out a Patent, then of course I am liable to 
litigation. 

1135. {Mr. Fairbairn.) If I understand you cor- 
rectly, you do not appear to object to a single mono- 
poly ; you do not object to the inventor of a Patent 
useful to the public having a monopoly, but you 
object to a series of monopolies for one improvement 
after another ? — No ; my private opinion goes against 
all Patents, but I say that I will not press that 
question. Then I say the next question is to narrow 
the system as much as possible, so as to diminish the 
number of Patents, and make the obstructions as 
little felt as possible. 

1136. {Mr. Hindmarch.) But is not almost every 
Patent which is now granted a Patent for an im- 
provement ? — A great many Patents are granted for 
things which are no improvement at all. 

1137. {Lord Overstone.) It is the result of your 
personal experience that the vast number of Patents 
now granted does create a serious obstruction to the 
convenient progress of inventions which would follow 
the advance of human ingenuity even without getting 
Patent rights ? — Yes, most distinctly. I have many 
times found it necessary to desist from following up 
ideas of improvement in consequence of the existence 
of a Patent which would have absorbed such improve- 
ments when brought to maturity. The ground is so 
occupied by Patentees, and there is so much uncer- 
tainty as to what Patents are valid and what are 
invalid, that it is difficult to find a spot to work upon 
without risk of interference. 

1138. {Vice- Chancellor Wood.) Even when yon 
have patented your original invention so as to secure 
it, if in the 13th year somebody else invents an im- 
provement, at the end of the 14th year you cannot 
have your original machine with his improvement ? 
— Exactly so. 

1139. {Mr. Forster:) When a person thinks that he 
has altered a machine so as to make it much more 
beneficial, he is in great danger in doing so of findino- 
that he interferes with some part of some Patent ?-^ 
Yes, there is very great risk, and I have continually 
found it necessary in my own experience to turn aside 
from the natural course which one would take as a 
machinist, in order to avoid somebody's Patent wliicli 
is of no value at all, a dormant Patent, Avhich the 
possessor has not ability to follow up and turn to a 
useful result, and all that it produces is an obstruc'- 
tion, and you cannot follow the course which vou 
believe to be right simply because this dormant Pa- 
tent exists. That inconvenience I have experienced 
myself several times. 

1140. {Mr. Fairbairn.) Have you any opinion to 
give as to how to get clear of these obstructions so as 
to remedy that evil ?_I have already stated that I 
thiuk that such a stringent preliminary inquiry should 
be made as would choke oflT the vast majority of 
these Patents. "' ■' 

1141. {Vice-chancellor Wood.) Another su<roc.- 
tion has been made that if the preliminary inquiry 
should be found to be very difficult in ascertaining the 
real value of a Patent, at the end of the third or the 
seventn year, when you are now called upon to pay an 
additional fee, you should be obliged to prove 'ihat 
your Patent had been in effect a useful discovery so 

Z L w-^^T *,''e"'-^^™l »« '^ '"'I'l^^i- of course: but 
to be obliged to show some advantage dcrix ed from 
the discovery ? I think that that would b a vo.? 
wholesome regulation. I think that if the Paknitoo- 
was obliged to go before the first ti-ibunal period c- I y 
and prove that lie really merited a continuaucc of ho 
monopoly, it would be a very proper thing 
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1142. {Chairman.) Have you considered whether 
such an inquiry as you propose could be effectually 
conducted, where the applicant was pressing his per- 
sonal claim on the one hand, and where there was no 
one to represent the public interest on the other ? — 
He would have a better chance of succeeding, of course, 
but probably persons who were engaged in similar 
investigations would keep a watch upon his case. 

1143. The claimant for a Patent would have the 
advantage of presenting his case thoroughly prepared 
to the Judge who had to try the case ? — Yes. 

1144. On the other hand, there would be no ar- 
gument, and no person interested in proving that the 
invention was not new or that it was not useful ? — 
Yes. 

1145. Would it be possible, under those circum- 
stances, for a tribunal to come to an unbiassed deci- 
sion ? — I daresay there would be veiy many cases in 
which persons would obtain Patents without sufficient 
grounds for them, but the cases would be less nume- 
rous than they are at present. Then another great 
evil of the Patent system is this, that an invalid 
Patent really answers the purpose of protection almost 
as well as a valid one. I believe that there is not 
one Patent in ten which would bear scrutiny, and 
the mere name of a Patent often answers all the 
purpose. Nobody will face the litigation necessary 
to get rid of it. 

1146. In very many cases people prefer to pay black 
mail rather than undergo the expense of a lawsuit ? — 
In almost all cases ; I know that in my own experience, 
if I find that a man has a Patent which I am satis- 
fied is not a valid one, I would rather go out of the way 
to avoid any conflict with him. 

1147. {Vice- Chancellor Wood.) Or pay a small 
licence fee ? — Or pay a small licence fee ; but in the 
majority of cases one avoids the thing altogether, and 
adopts some less direct method of obtaining the same 
object. 

1148. {Chairman.) May we take it that under the 
present system, if a man has obtained a Patent with 
little or no inquhy, although that Patent would not 
stand investigation if opposed, yet if the Patentee is 
content to impose a moderate tax upon those who 
want to use his invention, they will pay that sum 
without its being worth anybody's while to contest it? 
—Yes. 

1149. And that in that case he is obtaining an ad- 
vantage which it was never the intention of the law 
to give him ? — ^Yes. 

1150. Do you believe that the cases of that kind 
are very numerous ? — Very numerous, and the cases 
are still more numerous in which the existence of a 
monopoly simply has the effect of deterring other per- 
sons from following up that particular line of improve- 
ment. . 

1151. They will not pi-oceed upon that line of dis- 
covery because they find traps set for them at every 
step which they take ? — Exactly so. 

1152. {Mr. Forster.) Do you think that there would 
be a great advantage in shortening the term of Patents? 
Yes, I think the less we have of them the better. 

1153. {Sir H. Cairns.) Has it occurred to you 
whether you could have a preliminary inquiry at- 
tended with publicity ; that is to say, if I may explain 
myself, with some sort of public announcement of the 
particular invention for which the Patent had been 
sought, so that persons might see what it was, and 
come in and oppose ?— I have not given much atten- 
tion to the machinery by which it should be earned 
out, but it occurs to me at the moment that it would 
he a proper course to give every person an oppor- 
tunity of showing reason against a monopoly being 

granted. i , i 

1154. {Lord Overstone.) Would not that almost 
necessarily involve such a publication of the plan as 
would be destructive of the Patent ?--No, I think 
not ; it would be merely a publication of the title ot 

the Patent. . , , , , 

1155 {Sir H. Cairns.) The title, as probably 
you observe in the publications weekly, does not give 



very much information ? — I think that it ought to give 
as much information as possible. I think that one of 
the great objections to the present system is the 
vagueness of the titles of Patents. 

1156. Still you must have observed, I suppose, 
how difficult it would be to give a title which would 
accurately represent the invention ? — Yes, and the 
difficulty is in defining an invention. In the case 
of copyright the thing claimed is distinctly defined. 
There is no possibility of two persons writing 
the same book or producing the same work of 
art, but two persons may and do constantly con- 
ceive the same invention. That is because the in- 
vention is not of that defined character that the 
subject of copyright is; there is a vagueness about it, 
a comprehensiveness which renders it very objection- 
able as a subject of monopoly, because you cannot 
grant a monopoly without excluding other persons 
who are working upon the same subject. 

1157. {Mr. Fairbairn.) Would it be an improve- 
ment to place the Patent Laws upon somewhat the 
same principles as copyright ? — If you could make 
the subject of a Patent as distinct as it is in copy- 
right, of course it would do away with much objection; 
that is to say, if a man could have a monopoly of a 
machine in all its details, without any power of de- 
parting from it at all, there could be very little ob- 
jection to that, but he has a monopoly of the general 
idea of the machine, or the process, or whatever it is, 
and the consequence is, that nobody can improve 
upon that idea except for the advantage of the 
Patentee, and therefore nobody will attempt to do so. 
I am quite satisfied that a very great number of inven- 
tions which have remained inoperative for years and 
years, many of which I could easily name, would have 
been brought to perfection very much sooner if it had 
been open to all the intellects of the country to grap- 
ple with the difficulties of them. 

1158. There is no doubt that that would be at the 
expense of the original inventor ? — The question is, 
whether you are to consider the interest of the in- 
dividual inventor or the interest of the public. I 
think that it ought to be clearly laid down which is 
to be considered. 

1159. {Vice- Chancellor Wood.) May you not con- 
sider both ? — The public ought not to be sufferers. 

1160. The inventors are the inventing part of the 
public ? — Yes, but they are a very small portion ot 
the general public. 

1161. {Mr. Fairbairn.) It appears to me that the 
public are not entitled to any great advantage from 
an invention when they have done nothing for it, and 
that the original inventor should not be left unpro- 
tected ? — Before one can discuss the subject it should 
be clearly laid down upon which principle we are to 
proceed, whether we are to regard the interest of the 
inventor, or the question of public policy. 

1162. {Mr. Hindmarch.) Do you think that the 
original inventors would be likely to give their inven- 
tions to the public if they had no remuneration or 
reward ? — My firm conviction is, that if there was no 
artificial reward for invention you would have just as 
much as at present. 

1163. {Vice- Chancellor Wood.) With respect to 
patenting a machine, if you only gave the Patentee a 
right to the machine in its entirety just as it exists, 
would that be worth anything ; would you not have 
mechanical equivalents immediately ? — Yes, and you 
would very soon have an improvement upon it. 1 do 
not think that you can reduce the Patent right to the 
same basis as copyright; if you could it would be 
unobj ectionable. 

1164. {Mr. Hindmarch.) Is not one difference be- 
tween copyright and Patent law this, that with 
regard to copyright a man actually creates that 
which is the siibject of it, and in the other case he 
merely discovers the capability of a thing which pre- 
existed ?— No doubt there is that distinction. 

1165. Is not that a material distinction between 
the two things?— Yes, but I object to the "capa- 
bility" being made the subject of a monopoly. 



Sir 
W. Armstrong. 

U Feb. 1863. 



N 



70 MINUTES OF EVIDENCE TAKEN BEFORE THE OOMMISSIONEES APPOINTED TO INQUIRE 



11 Feb. 1863. 



Sir 1166. {Chairman.) The next question which I 

W. Armstrong, -vyin put to you is, whether you have considered the 
machinery which is at present provided for dealing 
with invalid Patents ? — No, I have not given any 
consideration to these practical questions. 

1167. {Sir H. Cairns.) Although you perhaps 
have not considered the precise working of the law 
with regard to the repeal of invalid Patents, you 
would be able to give us your opinion on this point. 
Suppose that the question was between these two 
remedies for choking off, as you call it, worthless Pa- 
tents — a preliminary inquiry on the one hand, re- 
quiring advertisement and an invitation to the public 
to come in and oppose, and thereby causing some 
delay, and, on the other hand, an easy and cheap 
method, if it could be provided, by which any person 
objecting to a Patent as soon as it was completely 
specified, could come and ask for the repeal of that 
Patent, obliging the Patentee to pay the costs of the 
proceeding, supposing the Patent should be repealed — 
of those two remedies which would you think the 
preferable one ; you observe that the one is a pre- 
liminary investigation before the Patent is granted, 
and that the other supposes the Patent to be granted, 
and to be completely specified, and the mode of work- 
ing it to be declared in black and white, and then 
some person, or some society, or trade, who think 
that it might be likely to hamper them, come in a 
summary way before a proper tribunal, and state their 
reasons why that Patent should be cancelled ? — That 
would make the investigation in effect preliminary to 
the granting of the Patent. 

1168. No, I suppose the Patent to be granted ? — 
If you make it subject to repeal, it is very much the 
same thing. I think that it would be very proper 
that a man should completely and distinctly bring 
forward his Specification before he acquires any 
Patent right. 

1169. At present the course is that in the first 
instance a Provisional Specification, which is some- 
what summary and curt, is put in, and upon that pro- 
tection is given for a certain number of months, 
during which the Provisional Specification is kept 
secret, and by the end of that time there must be a 
Complete Specification lodged, and then and not till 
then the full Patent is granted ? — Yes. 

1170. What I desire to lead your mind to is this, 
would you think it better that the discussion as to the 
validity of the Patent should take place upon the full 
Specification so lodged, or upon the more crude and 
short Provisional Specification, which must be the 
case upon a preliminary inquiry ? — It strikes me that 
it ought to be upon the Complete Specification. 

1171. {Chairman.) In the event of its being 
thought impracticable to establish a really searching 
investigation in the first instance before the Patent 
was granted, do you think that it would be almost 
equally satisfactory to those whose interest it is to 
contest Patents, if they had an opportunity of doing 
so at the least possible cost, and before a court 
specially set apart for that purpose ? — If you had a 
tribunal in the first instance, there would, even if 
there was no opposition, be a searching investigation, 
which I have no doubt would put a stop to a very 
great numljer of Patents. I believe that a very large 
proportion of them would fall to the ground upon the 
smallest investigation. 

1172. {Lord Over stone.) Do you mean investigation 
as to novelty or want of utility ? — Want of utility ; 
want of importance. I should certainly make im- 
portance a criterion as well as novelty.* 

* In investigating a claim for a Patent, I conceive that a 
Court would have to inquire not only as to the novelty of the 
invention, but also— 1st, whether it be of sufficient public impor- 
tance to justify so grave a step as the granting of exclusive 
rights by the State. 2nd. Whether the charactei<«f the invention 
be such as to warrant the presumption that it would not have 
presented itself to ordinary minds when the occasion for it be- 
came generally felt. 3rd. Whether the granting of a monopoly 
to the inventor would not in his pai'ticular case seriously inter- 
fere with the public interest, by pi'eventing other persons making 
improvetacnts in the same direction. 4th. Whether the inven- 



1173. {Chairman.) You would leave a discre- 
tionary power in the court to deal with the importance 
of the invention ?— Yes. 

1174 {Mr. Fairbairn.) A great many ot them 
would dissolve at the very sight of an investigation ? 
—I think that an immense number would. 

1175 {Lord Overstone.) Do you think that a Court 
could be constituted which would command the 
confidence and the concurrence of the public in 
deciding the question of the utility or the importance 
of a Patent claimed ?— There is no doubt that they 
would make mistakes, and perhaps frequent mistakes 
but still, I think that it would curtail the amount of 
mal-administration which we have at present to a 
very great extent. _ 

1176. Do you think that those mistakes could be 
kept within such narrow limits that that Court would 
not lose the public confidence ?— I should think that 
it would be so, though I feel a difficulty m giving an 
opuiion upon that point. It would, of course, depend 
very much upon the competency of the persons. I 
think that it is possible to have persons so competent 
as to preserve the confidence of the public. 

1177. What would be your idea as to the mode in 
which such a Court should be constituted ? — I am 
answering questions at present without any previous 
consideration, and therefore I do not know that my 
answers are of much value ; but I think that you 
would require to have very first-rate men, and to 
offer a sufficient pecuniary inducement to get such 
men. 

1178. {Chairman.) You have been, I think, per- 
sonally concerned in Patent cases, in defending or 
resisting Patents ?— No ; I have been very little 
mixed up with them. I have always kept clear of 
them. 

1179. Is it within your knowledge that there are 
great complaints of the delay and expense at present 
involved in Patent causes ? — There are very great 
complaints of the trouble and expense, and generally 
of the litigation, to which people are subjected ; and 
there is not much confidence in the competency of a 
jury to determine such questions. 

1180. Do you conceive that it would give equal 
satisfaction to the public if such cases were ti-ied 
without a jury, the Judge having the advantage of 
scientific men sitting as assessors with him ? — ^I thinlc 
that if, instead of a jury, you had a body of scientific 
men to assist the Judge, it would be a very great 
improvement. 

1181. You think that if the Judge were so assisted, 
there would be a willingness to allow the case to lie 
decided by him without the intervention of a jury ? 
— I should think so, but I do not think that my 
opinion on these points is of very much value. 

1182. Have you considered the question of com- 
pelling Patentees to grant licences for the use of 
their Patent inventions ? — I think that that would be 
an improvement. 

1183. {Mr. Hindmarch.) Do you think that it 
would be a practicable improvement ? — I do not sec 
why it should not. I see no reason against it. 

1184. How would you define the terms upon which 
you would compel a Patentee to grant a licence ? — It 
would be a question of what tlie value of the invention 
was. An invention without much merit would not 
be entitled to the same licence fee as one with con- 
siderable merit. 

1185. How would you propose to determine the 
amount to be paid ? — It would be in the discretion of 
the tribunal, whatever it was-. I can imagine i\ Court 



tion be of a nature to require considerable expenditure on the 
part of the inventor to bring it into complete practical ope r;\ tion. 
5th. Whether the invention has been already mfticienih reduced 
to practice to enable a safe judgment to be formed of its eflicacv, 
or whether it is a mere scheme requiring workino- out in the 
detail, and proof by trial before its value can be iiscerlained I 
think the Court ought to be guided b^ such eonsidorati.ms as 
these m detuiminiug whether a Patent ouctht to be scrnnted or not. 
1 am not lusensible to the difficulties under which tlic Court 
would labour, but if such investigation be imprncticnblo, Ui* 
evils of the system will, in my opinion, be incurable. 
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established for the adjudication of all questions of 
this kind, everything appertaining to Patents, and 
that that Court should have a jurisdiction upon such 
points as you speak of. 

1186. {Lord Overstone.) Do you think that any 
tribunal could estimate tlie pecuniary value of fin 
invention, except by the guidance of the subsequent 
practical experience of its working ? — But if there 
has been no practical experience of its -working, I do 
not see that there is any claim for compensation. 

1 187. If you were to establish a system of compul- 
sory licence that licence must set forth at the outset 
the pecuniary terms upon which the patentee is to 
be compelled to hire out his patent ; how are those 
pecuniary terms to be adjusted beforehand until the 
Court is instructed by subsequent experience as to 
the real practical value of the invention ? — The 
question might be brought before them from time to 
time according as the merits of the invention were 
exhibited. 

1188. {Mr. Forster.) The suggestion has been 
made that the Court should be empowei'ed to compel 
a licence after three years, after the invention had 
got into operation. Do you think that if scientific 
men were appointed as assessors to assist the Judge 
in the trial of Patent cases such assessors would 
be capable of assessing the value of a licence after 
two or three years of practical working ? — Yes ; I 
should think so. 

1 1 89. {3Ir. Hindmarch.) Does it not often happen 
that au invention turns out to be much more valuable 
than is presumed at the commencement of the Patent 
and sometimes just the contrary ? — Yes, its value will 
vary according to the progress of events. 

1190. If the value was to be ascertained at the end 
say of the fourth year, it might be found that the 
licencee at the end of the 10 years would be in a bad 
condition, or he might have very much the advantage 
of the Patentee ? — Yes ; it would be quite feasible 
to allow him to bring his claims before the tribunal 
periodically. 

1191. Would not the consequence of that be that 
the licencee would be embarking in a manufacture, 
he being uncertain at the time what he would have 
to pay for licence duty in the course of the next two 
or three years ? — At present it is quite uncertain too, 
unless he makes an agreement with the Patentee. 

1192. {Sir H. Cairns.) Have you known in prac- 
tice Patentees refuse licences ? — I have known 
Patentees very exorbitant in their demands for 
licences, far beyond the merits of their inventions. 

1193. {Lord Overstone.) Would not the granting 
of compulsory licences be in reality fixing by public 
authority the price at which an article was to be 
sold ? — ^I think that that would be better than allowing 
the Patentee to fix his own price. 

1194. {Chairman.) Would it not rather be fixing 
a money pfjcie upon » privilege conceded by the 
State ? — ^Yes. 

1195. {Vice- Chancellor Wood.) You have said 
that you have known cases of Patents lying dormant 
a long while, until the article became of more im- 
portance in the judgment of the public, and that then 
licences were taken out. Does not that amount to 
this, that the Patentee, by constituting himself judge 
of his own invention, does at last in those cases 
obtain his price ? — Yes. 

1196. And that it would be an injustice to him to 
compel him to lower his price ? — No, not at all. He 
is able to get his price after the investigations of 
other people have given additional value to his 
Patent, that is to say, they have made improvements 
which he can appropriate to his Patent, and in that 
way it gives it an additional value. 

1 197. But they Iiave built their improvements upon 
his invention, as I understand ? — No ; he gets pos- 
session of a certain idea ; that, in the form in which 
he conceives it, is of no value, but at a subsequent 
period other persons following in the same line of 
discovery, probably without knowing of the existence 
of the Patent, make improvements, or produce the same 
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thing in an improved form, then he takes possession Sir 

of that under his Patent, and is able to obtain a W. Armstrong. 

licence fee, and an advantage from it, which he could 

not otherwise do. ^]J^^- ^^ 

1198. {Mr. Grove.) He may prevent their prac- 
tising their improvements, provided they embody his 
Patent, but he cannot avail himself of their improve- 
ments ? — What I complain of is this, that a person 
obtaining a Patent for a crude invention prevents 
other persons from entering upon the same ground 
unless at their own peril, and I have known cases 
where, in the ignorance of the existence of a Patent, 
improvements have been made, and practical value 
given to an invention which has been previously 
patented, and then that Patentee has come forward 
and said, " That is my invention, and you must pay 
" me for using it." 

1199. {Mr. Forster.) Do you consider, supposing 
that the Patent Law was continued, that much of the 
evils which you at present feel to result from its 
operation would be removed by making licences com- 
pulsory ?— I think that they would be mitigated. 

1200. {Chairman.) You think that practically there 
would be no great difficulty in settling the terms upon 
which the licence should be granted by authority ? — 
No, I think that the tribunal would be quite as com- 
petent, and more likely to do it properly, than the 
Patentee himself. 

1201. {Lord Overstone.) To take practical cases, 
take such a case as the invention of the electric tele- 
graph ? — ^But I do not think that there is any such 
invention as the electric telegraph. It is one of those 
things which have gone forward by slow and gradual 
steps. It is impossible to put your finger upon the 
point at which the invention begins, and it is the case 
with all great inventions. 

1202. Does not that increase the difficulty of fixing 
the price at which any one of those successive steps 
should be licensed out, take for au illustration, not the 
discovery of the electric telegraph, but the discovery 
of one of the stages which have ultimately established 
the electric telegraph ? — But the question is whether 
the tribunal or the Patentee himself should be the 
judge of what he is entitled to. It appears to me to 
be more rational that a disinterested tribunal should 
be the judge than that the Patentee himself should. 

1203. {Mr. Grove.) How would you meet this 
difficulty. Take the instance of the electric telegraph, 
there are an enormous number of Patents. I think 
we have heard them stated at some 400 or 500, at all 
events sounding in hundreds ; but take a less num- 
ber. Supposing there are 20 or 30 inventions, all 
being living Patents, each having some degree of 
merit, and each, as it were, overlapping the other, 
how would you adjust the relative merits of each of 
those parties, so as to give them with any chance of 
practical success remuneration from a licence duty ? 
— That is just one of the difficulties arising out of the 
present complexity of the system. I think that the 
first step is to diminish that complexity, and not to 
grant so many Patents, and only to grant Patents for 
very prominent improvements, not improvements 
which present themselves by accident, but where 
there is merit ; not only where the improvement is 
valuable to the public, but where the inventor is really 
meritorious, and where protection may be coasiderea 
politic, in order to enable him to mature and perfect 
his invention. I think that if you adopted some 
general proceeding of that sort you would limit the 
number of Patents very much indeed, and diminish 
the complexity of them. 

1204. Even with a smaller number, would you not 
have this difficulty, would not the value of the licence 
dues be dependent very much upon the relation of 
inventions to each other, say that within the 14 years 
there are half a dozen inventions, each of them would 
have affected the value of the previous invention, and 
be itself in turn affected by a subsequent invention, 
so that, if you fixed your licence duties at a certam 
sum in the year 1862, you would probably have to 
alter that again in 1863. Then if you apply that to 
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even a limited number of Patents in the various arts 
and manufactures, you would have a constant fluc- 
tuation which might create a good deal of difiiculty ? 

gtiii I think that it would be better than leaving it 

entirely to the arbitrary and exaggerated notions of 
value, which the Patentee naturally holds. 

1205. {Sir Hugh Cairns.) Suppose that a Patent 
were granted for a particular manufactured article 
would you force the sale of that article at a certain 
fixed price by the Patentee ? — These are subjects to 
which I have not given attention, but it appears to 
me, as a principle, that it would be a very wholesome 
thing to give a tribunal of competent men control 
over the reward to be paid to a Patentee. 

1206. {Chairman.) In short, instead of giving to a 
Patentee the exclusive use of his invention for a 
certain time, you would prefer giving him simply a 
power of taxing, within certain limits settled by 
competent authority, all persons who should use it ? — 
Exactly so. 

1207. {Mr. Fairbairn.) Do you think that this 
compulsory system of licensing would benefit the 
public to any great extent, or do you not think that 
the Patentee had better go into the market with his 
Patent and do the best he can for himself ? — I think 
that it would protect the public from the exorbitant 
demands of Patentees. 

1208. If any Patentee is very exorbitant, it strikes 
me that the jiublic will stand aloof ? — Then the public 
will suffer. 

1209. The public will suffer to a certain extent if 
it is a very valuable Patent ? — Yes, and if the Patent 
has no value, the question does not arise. 

1210. It is more than probable that the Patentee 
would come to his senses and find it necessary to 
reduce his demand ? — I cannot help thinking that a 
discretion, lodged in disinterested persons upon that 
point, would be convenient. 

1211. {Mr. Forster.) Have you ever come in con- 
tact with any case in which the owner of one or two 
of these Patents has managed to buy up other 
Patents so as to obtain full possession of an important 
machine, and thereby to obtain a monopoly of some- 
thing which is of immense advantage to the public ? 
— It has now become a very general practice for 
companies to buy up all the Patents ujDon a particular 
subject. 

1212. In that case the power of fixing an exorbi- 
tant price really preventing the use of the article 
altogether operates very disadvantageously to the 
public ? — ^No doubt of it. I feel that I am speaking 
upon details which I am not competent to give an 
opinion upon, because all these questions are answered 
merely upon the impulse of the moment. I have not 
given any consideration to them at all. My objection 
to Patents is upon the broad principle. 

1213. {Mr. Grove.) As a general rule would not 
the principle of supply and demand act to a great 
extent in this way, assuming that in certain particular 
cases a patentee may refuse licences altogether, yet, 
as a general rule, a Patentee looks to profits from his 
invention, and if he finds that his demand is too high 
and that the public do not practice his invention, will 
not that lead him to reduce his demand so as to find 
the maximum which he can get by the sale of his in- 
vention, and which may be attained in two ways, 
either by a very large royalty from one man or more 
probably liy a smaller royalty from a greater number. 
Would not the commercial principle of parties "-ottino^ 
the largest market for their commodities at tile nios*t 
remunerative prices to them, apply as a general rule 
to Patentees ?— I think not, because the Patentee is 
a monopolist, whereas, in other cases where you can- 
not deal satisfactorily with one man you go to another 
but here the State grants to an individual a monopoly' 
and therefore the public are at his mercy. The ques- 
tion is whether there should not be some control over 
him to insist upon moderation in his demands. 

1214. Is not the princiijle which I have mentioned 
found to ai3ply to practical monopolies; for instance, 
the J. ost Office" is a monopoly, and yet it lias bucu 



found more lucrative to charge a smaller rate of 
postage. Omnibus companies have been practical 
monopolies, and yet they have found it advantageous 
to charge low fares. Railway companies have had 
practical monopolies in a district, and they have found 
it pay better to charge low fares. It is frequently 
far more to a party's interest to charge moderate 
prices even when there is an entire monopoly ? — ^But 
you are trusting entirely to the discretion of a person 
who has the privilege. 

1215. 1 am assuming that he would be guided by 
the ordinary impulses which guide persons, namely 
their own interests ? — I think that practically there 
is no doubt that the claims of Patentees are very 
frequently, and I may say generally, excessive, and 
beyond the real value of their inventions ; but there 
may be cases in which new conditions of things 
arise, and the invention, if invention it may be called, 
becomes a matter almost of necessity, and the public 
must have it. The case which has been put I think 
is a very strong one. in which a public company or a 
large capitalist buys up all the existing Patents, and 
thereby acquires a power which may be exceedingly 
oppressive. 

1216. {Vice- Chancellor Wood.) In that case they 
choose to avail themselves of their Patent simply by 

the user of it for themselves and their own profit ? 

Yes : there is another point which occurs to me, and 
that is this, in the vast majority of cases the invention, 
as described by the Patentee, is of a very crude and 
imperfect nature. It often occurs that if another 
person could take up that invention, and give it his 
attention, he would be able to mature it and greatly 
add to its value ; he abstains from doing so because 
he knows that the result of the labour which he would 
expend upon it will only increase the charge upon 
himself for using the invention ; that is a case in 
which I think it ought to be left to the discretion of a 
tribunal, whether an additional charge is proper or not. 
From my own experience I know of many cases in 
which I see that a person has a good idea, but in the 
form in which he has it, it is of very little value. If 
I took up his idea and gave additional value to it by 
giving it development, it would not be fair to me for 
that man to say to me, " I must charge you so much 
" more," or that the public should pay him so much 
more for using it. I think that he should not be 
paid for improvements which he has not effected. In 
a case of that sort the tribunal would have an oppor- 
tunity of controlling his demands. 

1217. {Mr. Forster.) Is it not the case at present 
that there may be a machine over which such a com- 
pany as we have described has obtained a right by 
buying up all the Patents connected with it, and that 
you, or anyone else, might see that there might be a 
very great improvement, but that that improvement 
could only be made by making use of a part of the 
Exaf tl 'ir '^^'"'' P''*^''*"'^ ^y ^^^ possessor ?- 

refu';™iV''°* *'"' 'T *'''''' '"^'^ P°««essor could 

efuse you a licence and so prevent you from making 

the improvemeiUs altogether V_Ccr(ninly he could." 

-19. {] ,ce-Cha,icellor JVood.) There might ,>o.- 

s.bly be another mode of dealing with the matter I 

spoke just now of compelling people, at the end of 

he third or seventh yeai-, to show fhat their JZ\1 

luid been useful; do you think that it nii4 be 

fcas.b 0, in order to meet such a case a. ha. ins been 

twSh:/r'''^ '''''■ '' ^ I'^^t^nters' fot 

^fiow that he had communicated the use of his Patent 
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is known in this country ? — It is a matter of general 
publicity. There is such free intercourse between 
nations now, that everything going on in the world 
of invention is known in one country as well as in 
another. 

1222. {Mr. Forster.) It would be almost impos- 
sible for any useful invention abroad not to be made 
use of here ? — Certainly. 

1223. {Lord Overstone.) Is it the fact that Patents 
are taken out in this country for processes which are 
in operation abroad, but which have not been jire- 
viously introduced into this country ? — Certainly. A 
process in actual operation abroad, which has not 
been published in this country, can be made the 
subject of a Patent. 

1224. is it practically the case that processes 
which are carried on abroad are brought into this 
country by parties who patent them here ? — Yes. 

1225. {Sir H. Cairns.) A great number, every 
week ? — ^Yes, constantly. 

1226. {Mr. Forster.) Is it not the case that it is a 
rare thing that a process which has been in operation 
for some time abroad is patented afterwards in Eng- 
land ; is it not generally the case that a Patent is 
taken out in England at the same time as it is 
taken out abroad ? — I think that, in the majority of 
cases, it is taken out at the same time certainly. 

1227. Do you know of any cases in which a dis- 
covery or an invention of any importance has been 
at work for some time abroad, and has only been 
brought into England by a Patent ? — I think that 
such cases used to be of not unfrequent occurrence ; 
that a person travelling abroad met ivith some parti- 
cular process in operation at some place, and took 
the first opportunity of patenting that invention in 
this country. That used to be frequently^ the case, 
but now that the intercourse between nations has so 
much increased and improved, and publications are 
so numerous, I should think that instances of that 
kind are comparatively rare. 

1228. {Lord Overstone^) The greater intercourse 
and the greater publicity which now prevails gene- 
rally throughout the civilized counti-ies increases the 
security which we have that useful inventions in 
operation abroad will necessarily find their way to 
this country ? — Yes, if you will let them alone they 
will come. If the object be to obtain possession of 
these inventions it is quite unnecessary to resort to 
any system of Patents, because they would find their 
way here without it. 

The witness withdrew. 



1229. {Mr. Fairbairn.) Do you see any objection 
to granting Patents to foreigners for inventions ? — It 
is quite unnecessary ; I have an objection to Patents 
of all kinds, as I have already stated ; but in that 
case, unless you wish to benefit the foreigner, unless 
that be the solo object, as a matter of policy, I do not 
see what the motive to apply the Patent system is. 

1230. {Mr. Forster.) Do you imagine that if we 
did not grant to foreign nations the power of esta- 
blishing the Patents of foreigners in England, we 
should not obtain the right of patenting abroad ? — 
It is possible that it might not be reciprocated, pro- 
bably that would be the efiect of it. 

1231. {Mr. Grove.) Might not it be a serious 
detriment to this country if inventors in England 
had not the privilege of patenting abroad. The public 
would be, to some extent, shut out from an invention 
for 14 years in England whUe it could be practised 
in any neighbouring country as an open invention, 
and improved upon, and therefore other countries 
would have advantages which we should not have if 
there were not that system of reciprocal patenting ? 
— Your question appears to me to be this, whether 
it would be advantageous that this country should 
have the power of patenting abroad ; of course it 
must be an advantage that it should be so. 

1232. You would be against patenting altogether, 
but assuming the Patent Law to be continued, is it 
not better that we should get the privilege of having 
our inventions patented abroad, and that there should 
be a reciprocal system of patenting inventions here 
than that we should be restricted to the opportunity 
of jJatentiug them here and that our inventions 
should be used abroad ? — ^If the Patent system is to 
be maintained, it may, perhaps, be expedient as a 
matter of reciprocation to allow foreign inventions to 
be patented, but I have not considered that view of 
the case. 

1233. {Mr. Hindmarch.) Is it not the law in 
America at the present moment that they will only 
grant Patents to foreigners upon the same terms as 
foreign countries grant Patents to Americans ? — .1 
think that the American law does not grant Patents to 
foreigners at all. 

1234. I have reason to know that they gi-ant 
Patents to foreigners, but only upon the same terms 
as the nations of those foreigners grant Patents to an 
American citizen ? — I was not aware that that was 
the case. 
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1235. {Chairman.) You have had a good deal of 
experience I think in Patent cases ?— Yes; I have 
had a good deal of experience in them since I have 
been at the bar. 

1236. Have you considered the question oi a pre- 
llminai-y investigation before a patent is granted ?— 

1237 Have you formed any opinion as to wJietner 
that would be expedient ?— I think that it would be 
expedient to make the preliminary enquiry a little 
more stringent than it is at present, but I do not 
think that it would be possible to have a pertect 
inquiry or to make it final. It has occuiTcd to me 
that the Law Officers require more assistance than 

N 



they now have in dealing with the applications which 
are made for Letters Patent. The scheme which I 
would venture to propose for a tribunal for the trial 
of Patent causes would include a panel or list of 
assessors who should assist the Judge in trying the 
cause, and it has occun-ed to me that the Attorney or 
Solicitor-General might select any two gentlemen 
from that list to report on every application made 
to him for Letters Patent as to the novelty and utility, 
and as to the degi-ee of novelty and utility of the 
alleged invention. 

1238. You think that the question of utility is to 
be considered as well as that of novelty in the pre- 
liminary inquiry ? — I think so. I think that that is 

3 
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the time to consider the question of utility ; it is very 
ineiFective to consider it afterwards ; and if it were 
considered then, I think it would stop a great many 
patents which are now granted and which had better 
not be granted. 

1239. You would have the inquiry as at present, 
before the Law Officers, but with the assistance of 
two assessors, in the manner which you suggest ? — 
I think that it must be a provisional inquiry ; it can- 
not be a final one, because you cannot give such a 
notice as would bring everybody, whose interests are 
likely to be affected, before the tribunal which has to 
decide ; and I am not aware that it could be left in 
better hands than in the hands of the Law Ofiicers, 
with some assistance, such as I have suggested. 

1240. In practice it must always be an ex parte 
iaquiry, I presume, because there would be no one 
interested on behalf of the public ? — I think that it 
must be to a great extent an ex parte inquiry ; it 
would be impossible to give such a notice as would 
reach all those who might be affected by the Letters 
Patent to be granted. 

1241. And the public has no organization by which 
it could protect itself habitually against unfounded 
claims ?— There is no such organization, and we all 
know the difiiculties of giving such a notice, even 
when it is honestly intended, as will embrace the 
whole subject of the invention, and of course there 
would be every endeavour on the part of persons 
who had not really invented a new thing to mislead 
by the notice which they inserted. 

1242. But although the inquiry was ex parte you 
would allow of opposition, if any person was inter- 
ested in making it ? — Yes. I think so ; I think that 
whatever you do the inquiry will be imperfect ; it 
must be to some extent ex parte ; that is to say, that 
all those who are entitled to be heard cannot be heard, 
for it is impossible to give sufficient notice. Then I 
think that great good is done by having somebody 
who is interested to watch the proceedings, and to 
suggest those objections which might not occur to 
those whose intellects had not been sharpened by 
competition, or'by the fear that the Letters Patent, if 
granted, might affect them. 

1243. Have you had occasion to observe whether 
inconvenience is caused by a multiplicity of Patents 
for trifling and frivolous inventions ? — -Yes ; I think 
that in several cases in which I have myself been 
counsel very great inconvenience has arisen from the 
multiplicity of Patents which an inventor has had to 
wade through to see that he has not been anticipated. 
A man who is making an honest improvement where 
there is a great multiplicity of Specifications existing 
scarcely knows where to tread without probably 
encroaching upon some slight improvement which has 
been previously made, and which may be in itself a 
very small step in advance of that which has been 
done before. As far as I have seen every man who 
makes any change ^-hatever in a machine, which he 
thinks at all beneficial, takes out a Patent for it, and 
embraces probably the whole machine, and leaves you 
to find out where his little improvement is. 

1244. (^Lord Orrrstniie.) Do you mean tliat the 
objection from the multiplicity of small Patents in- 
volves evil beyond that of the trouble of investigating 
the previous Patents ; do you mean that it has come 
within your observation that there has been practical 
obstruction to further improvements created by it ? — 
That is not within my own experience, it is only 
what I have heard from those with whom I have 
mixed. 

1245. {Mr. Grove.) You say that the Patentee 
describes the whole mncliine, leaving persons to guess 
or find out what is improved, but is he not bound by 
the law as it is to state it in moderately clear terms ; 
the law says that he shall " piirticularly " slate it ? — 
In a case in which I had the honour to receive the 
assistance both of yourself and of Mr. Hindmiirch we 
had a great discussion with reference to that point, 
but I think that the great difficulty in the Patent 
Law has been inti'oduced by the decisions. I think 



that the decisions have left the law very much in 
this state, that a Patentee may describe a whole 
machine (or pretty nearly all the parts of it) in which 
he has made some small improvement, and then say, 
without any particular claim, "That is my combi- 
nation." If it turns out that you have infringed any 
part of it which happens to be the new part which 
he has made, he says, " You are within my Patent," 
and there is often great difficulty in finding out 
what is the particular step of improvement which he 
has made in, probably, a complicated machine. 

1246. The difficulty which your first answer put 
into my mind was this ; you pointed out a difficulty 
undoubtedly, which results from the Patentee describ- 
ing his invention generally, but could any law require 
him to state it with greater particularity than the 
present law, is it not rather a want of putting the 
law in force ? — I think that you might require a man 
to state at the end of his Specification the specific 
things which he claims as new, and I think that that 
is only fair to the public, and it would certainly 
prevent very difficult and troublesome inquiries. 

1247. {Mr. Hindmarch.) Has not -that more refer- 
ence to the way in which Specifications are habitually 
framed, than to the number of Patents granted for 
small inventions ? — I think that there is mischief in 
both respects. As far as I have seen I think that 
Letters Patent are granted for improvements which 
are scarcely sufficient in degree to justify the grant 
of a monopoly. I think also that Patentees have 
been allowed too wide a latitude in the mode in which 
they have framed their specifications, and the way in 
which they have described what may be their inven- 
tion, so that in fact the invention is lost in a very 
large description ; it requires great trouble to find it. 

1248. Do you see any difficulty in making the 
Specifications more precise and definite with regard 
to what a man claims under his Patent ? — There 
would be some difficulty in it, but I think that that is 
a difficulty which the Patentee ought to undertake. 

1249. Do you think that it is a protection which 
the public is fairly entitled to receive at the hands of 
the Patentee ? — Certainly. 

1250. {3Ir. Grove.) The public have that protection 
at present, but as I understand you it has been practi- 
cally to some extent neglected. The Letters Patent 
at present require, upon the peril of the Patent being 
void, that the Patentee shall particularly ascertain 
and describe (very strong words) the nature of his 
invention, but that has been in some degree neglected ? 
— The construction which the Courts" have put upon 
those words has allowed so much latitude that now 
many Specifications are drawn without claim at all, 
and you have to find out as Avell as you can from the 
language of the Specification what is the invention. I 
have no objection at all to requiring by positive law 
that a man shall state at the end of his Specification 
what are the specific things which he claims. 

1251. {Mr. Hindmarch.) Are you not aware that 
according to the American system that is required in 
every specification ?— I was not aware of it. 

1252. (iV/-. Grove.) Unless the law was executed 
in a different way it seems to me that there would be 
very much the same objection, inasmuch as the Paten- 
tee would only at the end of his Specification sav. "I 
claim the combination herein described," or somctiiiu"- 
approaching more or less to that ?— 1 think that the 
Courts of Law would only want some Ic'vislative de- 
cimation which would enable them to avoid the 
difficulties which have already occurred, and to decide 
with more fairness towards the public than the exist- 
ing decisions permit. 

1253. {Mr. ]Vuddh,gton.) Will, .vsiu'ct to (he pic- 
liminary invest igation, would vou leave it entirely as 
now to tli« judgment oi' the Law Officers, whether iliev 
required assistance or not, in jud'MU"- of 
and novelty of an invention ?_It Tim'T 
whether tliat should bo made compulsory on the Law 
Officers, or lelt tc, their discretion. 1 -.hink that i, 
might be fairly left to their discretion, but I .should 
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imagine that in every case of difficulty the Law Officer 
would seek assistance. 

1254. Have they not that power now if they think 
it desirable ? — Yes, but they have it in an informal 
way. The Law Officers of course can call witnesses 
before tliem, but they have no recognized assessors, or 
persons who have any status given to them, to whom 
they can apply. My plan would be that they should 
take two from the panel of assessors, appointed to 
assist the Judge in the ti-ial of causes ; and I think 
that if you had a panel of 12 or 15 scientific persons 
you would establish among them an esprit de corps, 
and a desire to assist either the Law Officers or the 
courts in the questions submitted to them. 

12oo. {Mr. Grove.) You have stated that you 
would have the first examination more stringent than 
at present, but not final, do you mean not final as to 
the rejection of a Patent, or only not final as to giving 
a Patent which so to speak could not be subsequently 
invalidated ? — I do not think that I would have fi- 
nality at all. If by mistake a man's application was 
rejected, and he really had a good invention, I do not 
see why he should not make a second application. 

1256. I mean a rejection unless he made a further 
application with better materials, you would make 
such a rejection final ? — Yes. 

1257. {Lord Overstone.) Would you authorize the 
Law Officers of the Crown with the assistance of these 
assessors positively to reject a Patent upon the 
ground of inutility ? — I would. The Law Officers are 
selected from eminent persons at the bar, and with 
the assistance of assessors, I think that if they found 
there was very little utility in a Patent they might 
then reject it. 

1258. Considering that inventions are, generally 
speaking, in progress, in the actually existing state of 
knowledge, do you think that a judgment can be 
safely formed of a conclusive character of what may 
be the utility of an invention without being aided by 
the svibsequent experience of its operations ? — The 
invention must be perfected before it is brought to be 
the subject of a Patent. You cannot have a Patent 
for that which is imperfect; the invention must be 
complete, and there must have been previous experi- 
ment to a great extent. 

1259. But are there not many inventions in ma- 
chinery, and also in chemical science, which you may 
call in that technical sense complete, but upon the 
utility of which no person in the existing state of 
knowledge is competent positively to decide, and 
which can only be decided by the subsequent ex- 
perience of their operation ? — There may be such 
cases, but I shovdd think they were rare. 

1260. {Mr. Waddington.) The extent of utility it 
would be impossible to decide, but it would be pos- 
sible to pronounce whether a thing was absolutely and 
obviously useless ? — ^Yes; there have been some things 
which have been useless, and which have been aban- 
doned afterwards as useless, but which have been held 
for a very considerable time in terrorem over other 
inventors and improvers; then, at the last moment, 
when a Patent is coming into court it is abandoned 
and disclaimed under the present law. 

1261. {Lord Overstone.) But is there not also the 
opposite case, of inventions which have been believed 
at the time when they were made to be of very little 
importance but which have ultimately proved to be of 
nreat importance? — I think that those cases may 
have occurred, but I think that they are extreme 

1262. Are you not exposed to the double difficulty ? 

You are giving a man a monopoly for a long period 

of years, and a monopoly which gives him a very 
great advantage over all others who are excluded 
from the use of the thing of which you have given 
him the monopoly. I think that it is a part of the 
price which he should pay for it that it should be 

useful. . , .^ 

1263. Do you not think, at the same time, that ii 
you have given him a monopoly of an invention which 
is-useless, the monopoly- is of little value ?^-It is of 
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little value in itself, but it is very often of considerable 
money value and works considerable injustice to 
honest inventors, who would rather settle, or even 
take a licence upon reasonable terms, than go to the 
expense of defending an action which may be brought 
against them, and which involves very considerable 
cost. 

1264. You would think then, that in the ease 
supposed, although the monopoly may in itself be 
valueless, it may be of considerable importance in the 
way of mconvenient obstruction to others ?— That is 
my view. 

1265. {Vice- Chancellor Wood.) It has bcpu sug- 
gested that the Patentee might be required at the end 
of three or of seven years, as might be judged best 
besides paying his fee for getting a renewal as he now 
does, to justify, to a certain extent, his Patent, that is 
to say, to show that it had been beneficially employed, 
would you think that a desirable course ?— That is a 
novel course. Practically, that would involve a tre- 
mendous struggle at the end of three years. 

1266. It might do so, with regard to those inven- 
tions which might be thought to be useful, but would 
it not sweep ofi' a large number of admittedly absurd 
Patents ? — It might. 

1267. You think that would be providing a contest 
which was unnecessary ? — I think that it would 
be providing a contest ; you would then, probably, 
have three contests. You would have sometliing like 
a preliminary contest before the Letters Patent were 
granted, one at the end of three years, and then the 
real struggle in an action. 

1268. {Mr. Grove). Do you think that the fixed 
term which we have of 14 years is better than any 
modification of it ? There are some inventions which 
are of a comparatively trifling nature, but which come 
rapidly into commerce ; Avhereas, there ai'e others, 
which are of a much more important nature, but 
trade opposition and expense cause it to be many 
years before they can come into operation. AVe have 

■ now, by the Privy Council, the power of lengthening 
patents up to 28 years, being double the original 
term. Do you thmk that it would be desirable to 
shorten them at all, and to say that some Patents, for 
example, should only be granted for seven years ? — 
In my opinion, 14 years is too long. I think that 10 
years would be long enough, with the power which 
the Privy Council has of lengthening the term in cases 
of great mei-it. 

1269. {Mr. Hindmarch.) Do you think that it 
would be wise to vest in the Lord Chancellor, or in 
the Law Officers of the Crown, a power to vary the 
length of a Patent according to the merit of the inven- 
tion for which the Patent is obtained ? — That wpuld 
be a very difficult sliding scale. 

1270. {Mr. Grove.) It would be subject to prolon- 
gation, it would not be final, it would only be granted, 

' say for seven years, with the power of renewal at the 
end of the seven years in case the Patent should be 
thought worthy of it ? — ^I think that it is better to take 
a fixed term for all, giving to some tribunal (and I do 
not know that it can be given to any better than the 
Privy Council) the power to extend the period. 

1271. You would make that term shorter than the 
present one ? — I think so. 

1272. {Chairman.) Have you considered" the ques- 
tion whether a change should be made in the mode of 
trying actions and suits by Patentees ? — I have con- 
sidered that point rather fully, and I have come to 
the conclusion that the present mode of trial by a 
jury is very unsatisfactory. I think that a jury are 
very competent to decide the easy cases, but that they 
are utterly powerless to deal with the complicated and 
difficult ones. Where there are long and difficult 
Specifications to be read through and to be construed 
and understood, and drawings and models to be looked 
at, it is quite impossible for 12 men in a jury box to 
understand either the Specifications, the drawings, or 
the models ; they have no opportunity of inspecting 
the models, which require to be seen from different 

t points of view, and thoroughly explained and ex- 
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£) r ^^^^ models and upon the minute differences which 

" may happen to exist in complicated machinery. The 

17 Feb. 1863. consequence is that trials now frequently become abor- 

______ tive. There was one case before Vice-Chancellor Wood 

occupying nine days where the jury were unable to 
give a verdict, and in the same week there was a case 
before Lord Chief Justice Erie which took six trying 
days, in which the jury were again discharged with- 
out coming to a decision. 

1273. {Mr. Grove.) And there was a third case at 
the last sittings, which lasted for two or three days, 
where the jury could not agree ? — Yes ; having seen 
a great deal of the trial of Patent actions by juries I 
have come clearly to the opinion that it is impossible 
that any jury can do justice, and in consequence of 
their being unable to understand the merits they look 
out for some topic of prejudice upon which tliey may 
hang their verdict. If they can be induced to think 
that a man has had advantages for looking at a ma- 
chine, or if they think that he has obtained informa- 
tion from a servant they are very apt to be led away 
by that which they do understand, namely, that there 
has been some attempt made at all events to get at 
the means of imitation, and they are very apt to jump 
at the conclusion that the thing has been imitated. 
At all events I think that the trial by jury in these 
cases is most unsatisfactory, and I do not think 
that justice can be done, particularly as every day 
Patents assume a more complicated aspect, the ma- 
chines are more complicated, and the differences are 
slighter and more subtle. 

1274. (Chairman.) Are the juries who are em- 
ployed to try these cases the same class of persons as 
those who are engaged in ordinary trials ? — Precisely. 
They are taken from the same class of persons, and 
now from the same panel, except in the city of Lon- 
don. The special jurors are now placed in a panel as 
the common jurors are, and in all the counties they 
are summoned, and the jurors to try a Patent cause 
are taken from the panel which furnishes the jury- 
men for all the causes. 

1275. (Mr. Hindmarch.) They are reduced from 
the same list ? — Yes, there is a jDower in London and 
Middlesex to reduce. 

1276. (Mr. Waddington.) There is a power to 
reduce by the parties in the ordinary way ? — Yes. A 
man who has not a very good Patent but who has 
some plausible points in his favour will probably strike 
out the brains of the jury as was formerly the prac- 
tice in another place. 

1277. (Chairman.) And practically it may often 
happen that a question involving the details of a com- 
plicated machine is tried by a jury of whom the greater 
proportion have never seen a machine of any kind 
at work ? — It is very often so. It is an accident, and 
is sometimes thought a piece of good fortune and some- 
times the reverse to find a- man on the jury who un- 
derstands something of machinery, and then a very 
little knowledge being a dangerous thing, he is often 
as formidable for what he knows as the others are for 
their ignorance. 

1278. Is there a desire on the part of the jury to 
discharge themselves of the responsibility of coming 
to a decision by suggesting a reference to arbitration? 
— Certainly ; I have a case now before me which 
was referred simply from impossibility of trying it, it 
was so difficult ; and another case was referred to 
Mr. Lush, a case between Sir Frank Crossley and 
Mr. Bright. 

1279. (Mr. Grove.) And there was a third case in 
which the jury interposed, namely, Wheatstone v. 
Wilde ? — Yes, and in the case of Betts v. Menzies in 
which I was engaged, which was tried before Mr. 
Justice Erie then a Judge of the Court of Queen's 
Bench ; after a trial of six days the jury brought in a 
verdict, but some of them accompanied it with the 
remark that it was very unsatisfactory, for that they 
believed that they did not understand it ; and Mr. 
Justice Erie said upon that, " Well then, gentlemen, 



" I am afraid that that remark of yours has rendered 
" our week's work of no value." 

1280. (Mr. Waddington.) Has the course ever been 
adopted of giving the jury the advantage of seeing 
the models and plans beforehand, as a view is some- 
times given in other cases ?— I do not think that that 
has ever, been done. 

1281. (Lord Over stone.) Your impression is that 
trial by jury is altogether inapplicable to that class of 
subjects ? — It is. 

1282. And you are prepared to suggest some im- 
proved form ? — My notion is to make as little change 
as possible. I think that a very good mode of trial 
would be by the Judges, as at present ; that is to say, 
one judge sitting to try the cause with the assistance 
of two or three assessors. I think three, to avoid the' 
possibility of the two disagreeing and so there being 
no verdict. I think a panel of assessors might be 
established, consisting of scientific men, engineers, 
chemists, and others, from whom a selection might 
be made for the trial of the particular case for which 
they were wanted, and that those should be selected 
from the panel who were best fitted to try the subject 
of the patent which was then in contest. I think 
that they might be appointed to the panel by the 
Lord Chancellor, aided by the Chief Justices and the 
Chief Baron or by the President of the Board of 
Trade. The difficulty would be, no doubt, in the 
original selection ; but I believe, that if you could 
get 12 or 15 men placed upon a panel of the descrip- 
tion I have named, you might select from those for 
the trial of any particular case three very competent 
men. 

1283. (Mr. Waddington.) By whom would the 
selection be made ?^The selection might be made I 
think very satisfactorily and very easily, a summons 
might be taken out before a Judge of the court in 
which the action is brought to select from the Kst the 
three assessors, the parties would probably suggest 
who were the proper persons to take for the trial of 
the particular cause, and the Judge after hearing 
what each had to say would make his selection. 

1284. (Chairman.) You would propose that those 
assessors should only be paid I presume when they 
were employed ? — That of course is a question of de- 
tail, but I think that they should only be paid when 
emplo;^ed. The parties would have to pay them 
liberally, but I think that there would be a great 
saving of expense even if they were liberally paid, 
because if you had assessors who Avere acquainted 
with the subject matter which had to be tried a vast 
amount of evidence which is now given really to in- 
struct the tribunal might be saved, and instead of 
multiplying scientific witnesses, having four or five 
or even more marshalled on the one side and the other 
in order tha,t either by the weight of witnesses or by 
repetition, the jury might be led to the one side or 
the other, one or two scientific witnesses who would 
explain the case on each side would be quite sufficient 
for the purpose, and the assessors would brush away 
so much which is irrelevant, and so much which, 
now after five or six days' inquiry, turns out to be 
irrelevant, that I think a great "deal of time and 
expense would be saved by that mode of inquiry. 

1285. (Lord Ovcrstone.) With whom would, you 
place the final decision ; with the assessors or with 
the Judge ? — What I would propose is this, in analogy 
to the present system, I would require the Judge'to 
put in writing the questions to the jury which he 
might think necessary to a decision of the cause in 
point of fact, and I would require that the assessors 
should sive written unswers to those questions, and 
that their findings upon the matters of fact should be 
conclusive, and that the Judge upon those findinos 
should deliver his judgment or his verdict, applviu"- 
the law to those findings of fact, niul enter the verdi °t 
for the Plaintiff or the Defendant upon the a arious 
issues as he might think tit. I would have the Judcre's 
judgment or verdict subject to review in the court 
above as it now is upon all matters of law, and 1 would 
also give the court power to order a now iuquh-y iu 
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point of fact if the Judge should report that he was 
dissatisfied with the findings of the assessors. 

1286. {Mr. Waddington.) Then it would be a jury 
of three persons acquainted with the question instead 
of a jury of 12 who know nothing of it ? — Yes. 

1287. {Mr. Hindmareh.) And the majority to 
decide ? — I suggest three. I thought of two, and I 
think that I mentioned that number in the House of 
Commons, but, upon further considering the matter, 
I think that it would be better to have three, and that 
the majority of the three should decide. 

1288. {Lord Overstone.) Do you think that there 
would be any serious difficulty in finding assessors 
who could be relied upon as impartial, free from 
personal prejudices, and free from the prejudices which 
exist upon scientific subjects as well as upon other 
subjects ? — I think that that is the principal difiiculty, 
but I think that they might be found, and I think 
that if they were once found and placed upon a list 
they would feel a desire to do that which was right, 
and would acquire as a habit the sense of deciding 
the real questions without reference to persons and 
things as trained Judges now do. It is almost im- 
possible to get any persons who have not been 
trained to be Judges to decide regardless of the 
persons and subjects with whom and with which 
they have been before dealing ; but I think that 
the gentlemen who might be placed upon a panel 
of this sort would very soon come to decide quite 
fairly and quite impartially, and with a sense of the 
responsibility which certainly would attach to them. 

1289. Do you think that it would be essential that 
they should not be themselves persons engaged in 
practical pursuits ? — ^I think that if they could be 
found it would be most desirable that they should not 
be engaged in Patent matters, and I think that it 
would be indispensable that they should be persons 
who would not give evidence upon any Patent matter. 

1290. {Chairman.) Would it be easy to find men 
conversant with questions of this sort who were at 
the same time entirely free from all business con- 
nections, and who might, therefore, be expected to be 
unbiassed ? — That is the ditficulty, but I think that 
they might be found. I think that you would not 
require a very large number, 12 or 15, in my opinion, 
would be sufficient, and I think that you might find 
those men. 

1291. {Mr. Waddington.') They must have a very 
large remuneration, I think, to make it worth their 
while to perform the duty. If they were neither to 
be witnesses nor to carry on business of their own 
they would have to confine themselves to the duty of 
assessors ? — I did not mean that they should not carry 
on business of their own, because a great many of 
those who are at present engaged on Patents carry 
on engineering and other business ; it is only occa- 
sionally that they are brought into the Patent arena. 
I would rather that they should continue to caiTy on 
their profession unconnected with Patents. 

1292. But there is hardly any manufacturing 
business in which some Patents are not continually 
in use, is there ? — ^But a great number of civil engi- 
neers, analytical chemists, and so on, carry on business 
which is not a manufacturing business. 

1293. Civil engineers have a very lucrative business 
as witnesses sometimes, have they not ? — Yes ; but in 
other matters besides Patent causes. 

1294. {Lord Overstone.) Would you give to the 
litigating parties any power of objecting to an asses- 
i^or ? — Yes, in this way ; both the litigants should go 
before the Judge, and together with him, select the 
three assessors, and of course they would then have 
power to object to a man, either from his antecedents, 
his connections in trade, or from his being intimate 
with the persons who were connected with the other 
side ; and all those objections might be made, which 
of course would be listened to. 

1295. Would you give the litigating parties a power 
of peremptory objection, or merely of submitting to 
the Judge the grounds of their objection ? — I see no 
objection to giving them the right of peremptory ob- 



jection, say to a limited number, so that the right M. E. Smith, 
should not be subject to abuse ; and that after they had -E«?., M.P., 
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cause. I would leave the analogies to the Jury sys- T,Tm<„z^ 
tern as near as possible. 1 7 Feb. l86o . 

1296. {Mr. Grove.) The advantage of a peremptory 
challenge is this, that persons might frequently have 
a veiy strong objection to a member of a panel, and 
yet might not like to state it openly ? ^Yes. 

1297. He might be a party mixed up with them 
collaterally in trade, and outwardly on friendly terms 
with them, and against whom they might not like to 
state their objection orally. You can only provide 
for that by something in the nature of a peremptory 
challenge ?— I think it would be desirable that there 
should be power of peremptory challenge. 

1298. Supposing that you have a rather small panel, 
say 12 or 14, as you have suggested, and supposing 
these to be engineers or advising chemists, how would 
you get over this difficulty ; that nearly all such per- 
sons have a large, what may be called clientelle, a 
number of individuals whom they advise, and advising 
whom forms a source of income to them. If a panel 
of that sort were made would they not be likely to 
have a very large number of clients whom they would 
be constantly advising, and so be very much tram- 
melled in performing anything like judicial functions ? 
— 1 think not ; I think that you might get gentlemen 
who if they were upon a panel, and felt the sense of 
responsibility, would say " I have advised in this case 
" and therefore should not be selected to try it ;" just 
as a Judge says after he is on the bench, " I have 
" advised in this case," and withdraws. 

1299. A Judge is removed from that position ; he 
does nothing else than act as Judge, and he receives no 
other emolument but a fixed and handsome judicial in- 
come ; but I suppose that you could not give to these 
gentlemen an income which would enable them to give 
up all professional occupations, and therefore they 
would be concerned in earning money in other ways, 
which must necessarily affect their interests ? — I think 
that you might select gentlemen who were perfectly 
competent to decide all Patent cases, and who were 
unconnected with the practical working of Letters 
Patent, and with the business of advising Patentees. 
If any of those gentlemen, who had been so engaged, 
were desirous of retiring fi-om that branch of busi- 
ness, there would be an opportunity of their becoming 
some of these assessors. 

1300. I was not speaking exclusively of their ad- 
vising Patentees, but of their being mixed up with 
commercial business, either as advisers or partners, 
and receiving a large income from it, which would, 
necessarily give them an interest ramified into a large 
number of manufactures ? — It is very difficult to get 
any tribunal which is perfect. You cannot get a jury 
without having the prejudices of the men who are 
brought into the jury box ; they of course carry all 
their prejudices and all their associations with them, 
you take them at random, but I think that you 
might select men who would decide very impartially 
and very fairly, and there would be three ; you would 
hardly find three men who would be biassed in a par- 
ticular direction. I think that when a man is conscious 
that he is one of a body whose province it is to assist 
in administering justice, the desire to do justice will 
become a habit in his mind. The very man who, as 
a witness probably, has been warped, would become 
perfectly straight when he was acting as an assessor ; 
and when he knew that he was depended upon for 
an honest and an independent opinion, and he would 
be checked by the others. 

1301. {Mr. Waddington.) And by experience they 
would acquire the habit of applying their minds to the 
questions, and would inprove very much ? — I think so. 
I think that scarcely anybody makes a good Judge who 
has not been trained, either through the bar or the bench, 
because very few men have the power of looking at 
what is the point of the case in the abstract, and 
apart from the persons and things which surround 
them. 
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1302. ( Chairman.) You consider that they would be 
acting more under a sense of responsibility if they 
had an active part in the decision, rather than if they 
were simply acting as irresponsible advisers to the 
Judge, with whom the decision should rest ? — I think 
so. I think that if the responsibility of the decision 
rested with them you would find that their sense of 
right would prevail, and that you would generally get 
a correct decision. 

1303. {Vice- Chancellor Wood.) Do you suggest 
this as a separate Court entirely devoted to this sub- 
ject, or would you carry it on under the present sys- 
tem ? — I propose to carry it on under the present 
system. I rather object to a special Court for the 
purpose. 

1304. (Mr. Waddington.) And there would not 
be business sufficient for a special Court, would there ? 
— I do not think that the mere trial of disputed mat- 
ters would be enough for a single Court. If you gave 
the Judge of that Court the power of preliminary 
investigation there might then, I think, be sufficient 
work. 

1305. {Chairman.) Would there not then be the 
great inconvenience that in some cases the same 
authority would be sitting upon an appeal from him- 
self ? — There is that difficulty, and I should certoinly 
not recommend the entrusting any Judge with the 
absolute and final power of disposing of these im- 
portant questions; he must be subject to some appeal, 
and the appeal must of necessity be to the regular 
Courts. I cannot myself see the desirability of 
establishing a special Court and a special Judge when 
you have the machinery already existing amongst the 
ordinary Judges. My scheme is very little more 
than substituting assessors for a jury. 

1306. {Mr. Waddington.) I believe that there is 
very little individual responsibility among jurors now, 
but with the number of three there might be some- 
thing of that sort ? — With the number of three there 
would be a strong sense of responsibility, they would 
know that their fellows were looking on, and that the 
whole body would be disgraced if a man shrank from 
his duty or was withheld from his duty by private 
considerations. 

1307. {Chairman.) Have you heard anything of 
the complaints which have been frequently made 
before this Commission that the Patent business oc- 
cupies so much of the time of the Judges as to inter- 
fere with other trials ? — Yes ; there is very great 
complaint that the Patent causes stop the other busi- 
ness. For instance, the sittings in London, where 
the great commercial business of the country is tried, 
occupy from 12 to 14 days. If the sittings are com- 
menced by a long Patent cause, which takes six or 
seven days to try, the commercial causes are of course 
postponed, and two Patent causes might occupy the 
whole sittings. 

1308. {Vice- Chancellor Wood.) You conceive that 
your mode of trial would diminish that very much ? 
— My mode of trial would diminish that, because the 
assessors would be selected from the special panel, and 
you would tell off a Judge to try these causes with 
the assessors. 

1309. Would you have these causes going on at 
the same time as the others ? — They might go on at 
the same time, or at any time when it was most con- 
venient ; they need not go on at the same time ; 
that would be one advantage ; it might be done 
in term with very considerable advantage ; that 
however is a matter of detail which might be arranged 

The witness 



by the Judges ; but the effect would be that you 
would get all the Patent causes out of the list of 
causes which are tried by juries. 

1310. {Chairman.) As I understand you, you pro- 
pose that from this same list of assessors who are to 
assist in the trial of Patent cases some shouldbo 
selected who are to help in deciding, or to advise, 
upon the decision with regard ta the first granting of 
Patents ?— Yes, I think that that might be usefully 
done. The Law Officer might select the two or the 
three whom he thought out of the whole list best 
fitted to assist him in the particular case. 

1311. Do you think that there is no risk that, in the 
event of so much authority in deciding Patent causes 
being given to a limited body of men, chosen as you 
propose, certain ideas or prejudices of individuals upon 
scientific subjects would become well known, and 
become matters of complaint ? — It might be so, but I 
think that the list would be large enough (12 or 15) 
to prevent there being any practical difficulty. 

1312. {Vice- Chancellor Wood.) I suppose that you 
would have a superannuation clause also ? — Yes. 

1313. {Mr. Waddington.) And it would probably 
be open to the Lord Chancellor to add to the list ? — 
Yes, I think so. What has been suggested in the 
question of the noble chairman is an inconvenience 
which you must always have. As regards the 15 
judges, although they do their work so excellently 
well, yet of course there are certain judges who lean 
in one direction, and certain judges in another, not 
because there is any partiality in the matter, but 
simply from a habit of mind. You cannot avoid that 
in any body of men. 

1314. {Chairman.) Have you considered the ques- 
tion of compulsory licences ? — I have. I have not 
been able to suggest to my own mind how that could 
be satisfactorily imposed on the Patentee. It involves 
of course the question of the amount of royalty ; 
that must vary indefinitely. 

1315. {Mr. Waddington.) It has been suggested 
that it might be fixed in the first instance, and imposed 
as a condition upon granting the Patent that the 
Patentee should let it for a certain sum ? — All tliu 
objections which Lord Overstone suggested to giving 
the Law Officers any power on the question of utilily 
would press still more strongly upon the power to fix • 
the licence money at the very inception of Letters 
Patent before you really knew the whole value of the 
invention. 

1316. It would be impossible to fix the real value 
— it must be a good guess I suppose ? — ^It would be a 
guess, and you would be giving a man a property, 
and allowing another to deal with it for him. 

1317. {Chairman.) Would you not rather put it 
in this way, that to grant Patents with a restriction 
of compulsory licence is, in fact, not to grant a mo- 
nopoly, but simply to give to a man a certain definite 
amount of royalty upon the use of his invention ?— 
That is so. It is very much like saving, you sUull 
get so much from the public for your invention and no 
more, in fact, you take away the notion of property. 

1318. (SirH. Cairns.) Would it not also involve 
the necessity of fixing a price for the patented 
article, for the Patentee might be entitled and he dis- 
posed to manuiacture himself nil that would bo 
required ? — It would be so. 

1319. {Chairman.) Is there any other point to 
which you wish to call the attention of tlie Com- 
missioners ? — No, I think not. 

withdrew. 



Adjourned to to-morrow at half-past four o'clock. 
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The Right Hon. LORD STANLEY in the Chair, 



Mr. Richard Roberts examined, 
1320. {Chairman.) Ton have been in considerable 



business as an engineer for many years ? I have. 

1321. In the course of your business have you been 
led to consider the question of Patents, and the law- 
affecting them ? — Yes ; I have had not only to con- 
sider it, but to pay for it. 

1322. Have you had a good deal to do in defending 
the Patents which you have taken out ? — No ; only 
in one instance. 

1323. Have you had some experience in resisting 
Patents that were claimed by other parties ? Often. 

1324. Have you considered at all the question of 
the cost of obtaining Patents, and if so, do you con- 
sider it too large or too small ? — I think it is much 
too large. 

1325. Do you think it would be an advantage if it 
were reduced ? — I think so. 

] 326. Have you considered the question, whether 
the payment ought to be made in one sum, or by 
annual instalments as some persons have proposed ? 
— I think if the payment were smaller, and made in 
one sum, it would have a better effect, because, 
although small, it would be considerable to some men, 
and they would have to consider well before they 
jumped into it. 

1327. Would you have the payment made in the 
first instance ? — I think so, if it were in one sum. 

1328. And no subsequent payment ? — No. 

1329. Do not you think there is any advantage in 
the present plan by which useless Patents drop out 
after a certain number of years, because the holders 
of them do not choose to incur the extra expense of 
continuing them ? — I do not think there is any ad- 
vantage in that plan. I have allowed, I think, five to 
drop out — either four or five — and I think they are 
quite equal to anything I ever did. 

1330. Rather than incur the extra expense of a 
second Patent ? — Yes ; we know very well that if we 
continue a Patent, we shall have to continue to pay 
but we are not sure that we shall ever get anything 
for it. The most paying Patent that I ever had was 
nine years before it paid for itself the cost. 

1331. What was that, the self-acting mule ? — Yes; 
and there was another thing, the planing machine. 
I had no Patent for it, for I could not afford it ; but it 
was nine years before we made more than two, although 
everybody who came was allowed to see it, and hun- 
dreds saw it ; some of them were the most sagacious 
men we have, such as Fawcett of Liverpool, and 
Hick of Bolton ; but I had a difficulty in inducing 
them to have the planing machine, which I urged 
them to have ; some people will not buy new things. 
I have an invention now which has nearly run out, 
and I have not made a penny by it, and I am not 
likely to do. 

1332. {Lord Overstone.) By new things do you 
mean things untried ? — Yes. 

1333. Then, how does a Patent ever come into 
operation if people will not try an untried thing — 
how does it ever become a tried thing ? — Some 
person or other sees the merit of the thing, and tries 
it. The one I refer to is on too large a scale 
for ordinary people to try ; it is an improvement in 
ships ; it has run more than ten years. 

1334. {Chairman.) What you have stated, I think, 
comes to this, that if a man goes to considerable ex- 
pense to carry out his machinery, he does not want to 
have to take it down and put up another kind of 
machineiy ; and he would rather that neither he nor 



any of his neighbours should adopt the new plan ?— 
Just so. 

1335. Do you think that the present term for 
which Patents are granted is not long enough to give 
remuneration to the adventurer ?— It will rarely give 
more than four or five years, and then, however suc- 
cesstul the thmg may be, the man wiU not secure a 
great deal m that time ; in the first year a very little 
m the second year a little more, and so on. ' 

1336. {Lord Overstone.) Do you object to the 
system of eliminating useless Patents by successive 
payments upon the ground that the period assigned is 
not long enough, or upon the ground that it is an 
essentially unsound principle of action ?— I think it 
is rather that the Patentees are not persons to pay an 
exclusive tax, and they are more generally poor men, 
managers of works, who are most likely to invent. 

1337. {Chairman.) You would wish them to obtain 
their Patents at less cost in the first instance, and 
have nothing to pay for them afterwards ?— I that 
would be best. 

1338. {I^ord Overstone.) In that case by what 
means would you propose to eliminate useless Pa- 
tents ? — I do not think it matters about them, for if 
they are useless they will not meddle with the others. 

1339. Would you grant a Patent to every appli- 
cant, and leave them to become dormant from the fact 

of their being inapplicable to any useful purpose ? 

Yes. 

1340. You would trust entirely to that principle ? 
— Yes. 

1341. {Mr. Grove.) But do they not occasionally 
meddle with you — do not Patentees of useless inven- 
tions frequently threaten litigation, and cause litiga- 
tion and expense ? — They may threaten. 

1342. Do not you find that people actually embark 
in litigation upon Patents which are frequently of 
small utility ? — Yes. 

1343. ( Chairman.) I think you have been speaking 
chiefly of Patents for engineering and mechanical 
matters, where considerable outlay must be incurred in 
the first instance before the invention patented can be 
set up ? — Yes, I refer to those more than any other. 

1344. When you say that Patents do not pay as a 
rule for nine or 10 years, you do not speak of aU classes 
of Patents ? — No; because in the case of an improved 
button, a person does not mind trying one suit of 
clothes with new buttons on, every one being of the 
same mind, and the Patent pays very well. 

1345. {Lord Overstone.) Should you say generally 
that although these Patents afterwards become of 
importance and value to the public, the majority of 
them do not become productive until after the lapse 
of a longer period than seven years ? — I think that 
hardly any of them become productive within seven 
years. 

1346. Do you think that the present state of the 
law requiring successive payments at the end of three 
years, and at the end of seven years, has practically 
destroyed any Patents that ought to have been con- 
tinued longer in existence ? — There are four or five of 
mine that have gone through that. 

1347. Do you think that you have sustained serious 
injury by the obliteration of those Patents ? — I can- 
not say for that, but when you have secured it you 
do not like to part with it, and it has cost me a good 
deal ; there are drawings and specifications, and all 
those things to prepare. A Patent costs much money 
besides the office fees. 
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Mr. R. Roberts. 1348. In the cases of those Patents to which you 

have referred, did you abandon them in consequence 

18 Feb. 1863. of ^]jg heavy payments you would have been com- 

" ' pelled to malce under the provisions of the law ? — 

Yes. 

1349. Those payments could only amount to 160/. 
or 170Z. during seven years ? — 150/. 

1350. Then the Patents so abandoned could not, in 
your estimation, have been of value beyond that 
extent ? — I know that I should have to pay those 
sums, but I do not know that I should ever get any- 
thing for the Patents on account of the difficulty of 
getting the inventions introduced. 

1351. (Chairman.) You think that men are willing 
to sacrifice a considerable prospective advantage which 
they do not feel sure about rather than face the cer- 
tainty of having to make a comparatively small pay- 
ment ? — Yes. 

1352. But has it not been your experience that an 
I inventor so circumstanced would go to some capitalist 

and offer him a share of the advantages on condition 
of his providing the money for the payment ? — If he 
knew of one perhaps he would, but there is a diffi- 
culty in finding such capitalists. 

1353. {Lord: Overstone.) Do you mean that those 
payments become an obstruction to a Patentee on 
account of his inability to make them, or on account 
of his unwillingness to make them, thinking that the 
payments are more than the value of contingent in- 
terest in the Patent ? — It was my case latterly. 

1354. (Vice- Chancellor Wood.) When you have 
reduced the fee, as you think it ought to be reduced, 
to a lower one, suppose half, it would still be, would 
it not, a boon to many inventors to be able to pay only 
half of that fee down, for say a term of four years, 
and then to pay the remaining half ? — Yes, no doubt 
it would to a very great many, but I want to have the 
payment to stand in the way of those who would rush 
at a Patent upon the first idea, without giving it fair 
consideration. 

1355. That would be one way of checking useless 
Patents; but with regard to the inconvenience that you 
referred to just now, namely, the inconvenience of 
useless Patents, have you never, in your progress of 
invention, found yourself impeded by' having, as one 
witness described it, to creep round a Patent of a very 
unserviceable character ? — No; I never found any 
inconvenience of that sort, there is always another 
way of doing the same thing. 

1356. {Lord Overstone.) Your belief is that it 
would be desirable to increase the amount of the first 
payment with a view to check the impetuosity of 
Patentees, and also with a view to diminish the neces- 
sity of Patentees keeping up their Patents ? — I do not 
know to what amount you would suppose the reduc- 
tion to be brought, because there are many men who 
could not, if they would ever so, pay the first amount, 
they would have to apply to a capitalist, and then 
without security a capitalist does not like to advance 
anything without they have the Patent already secured. 

1357. Our object is to ascertain your opinion as to 
the mode in which these payments ought to be dealt 
with. Are you of opinion that the firgt payment 
should be increased with a view to put some further 
check upon the impetuosity of applicants for Patents 
in the first instance, and that the subsequent pay- 
ments should be diminished in order to facilitate the 
maintenance of Patents when once obtained ? — I can 
hardly answer that question, for I have not given it 
sufficient consideration. 

1358. Is it your opinion that the first payment to 
be made upon obtaining a Patent should be increased 
beyond its present amount ? — I think it would bear 
being increased beyond its present amount provided 
there was no further sum to be paid. 

1359. You wish the payment to consist of one sum 
at the outset ? — I think it would work best in that 
way. 

1360. There is another question that we have to 
consider a good deal here, and that is, whether a 
Patent ought to be granted with or without any pre- 



liminary inquiry as to its novelty and as to its utility. 
What is your opinion upon that ? — I have been always 
opposed to preliminary inquiries until lately, when I 
got a clause put in at the Inventors' Institute, of 
which I am a member — but that the committee that 
should make the preliminary investigation should 
not have the power of preventing an inventor from 
taking his Patent out — with that condition I quite 
approve of preliminary inquiries. 

1361. If it is to be a preliminary inquiry which if 
it goes against the Patentee, does not prevent him 
taking his Patent out, of what use would it be, do 
you mean that there should be an appeal ? — ^No ; only 
to give him their opinion that the Patent is not a 
valid one ; it can only be an opinion, for the cleverest 
men in the world cannot say whether it is really good 
or bad always. 

1362. {Vice- Chancellor Wood.) You would suggest 
that those who conduct the preliminary inquiry should 
give their advice ? — Yes. 

1363. {Chairman.) And give the inventor a formal 
right to apply for a Patent and nothing more ; but 
you would accompany that in every case with a state- 
ment on the part of the Law Officers, or those who 
acted for them, as to whether, in their opinion, it was 
likely to be good or not ? — Yes, and that should be 
printed with the printed Specification ; the fact of 
their decision. 

1364. {Lord Overstone.) Do you use the word 
" decision " deliberately, because I understood your 
view to be that the opinion of the Law Officers of the 
Crown should be an opinion only, and not a decision ? 
— No, I mean that it should not be a veto upon his 
Patent. 

1365. {Chairman.) And an unfavourable opinion, 
where they entertained it, should be expressed in such 
a manner that it might afterwards be made evidence 
in a court of justice ? — Yes. 

1366. {Lord Overstone.) I presume you would con- 
sider that such an opinion given by the Law Officers of 
the Crown, unless it were given with the aid of com- 
petent advisers, would be rather a dangerous opinion 
than a useful one ? — I think that very few persons 
would pursue their Patents further, having been in- 
formed that it was either old or useless ; very few 
would, but there might be some cases. 

1367. The object of my questions is to di-aw your 
attention to this fact, that such an opinion would be 
technically given by the Law Officers of the Crown ; 
but unless the Law Officers acted under the advice 
and direction of some very competent persons, the 
opinion ought not to be of much value, and would not 
be of much value ?— If the advisers were small in 
number, and they were obliged to attend to all cases, 
I thmk the opinion would be worth something ; but if 
the number was large, and they were at liberty only to 
come when they pleased, and very few would attend, 
it would be worth very little. 

1368. What kind of advisers to guide the Law 
Officers of the Crown would you suggest ?— I think 
there ought to be persons who were very conversant 
with every branch of art. 

1369. {3fr. Forster.) I understood you to say that 
you thought the opinion so given might be of ad- 
vantage in a court of justice ; but for what purpose 
would It be so in the defence of a Patent?— No: 
agamst It if it were bad ; it might be in defence, oi" 
tne contrary. ' 

aft.vl^ ""^t ^^ ^\^ V^-^'indice of a Patent when 
wTnl ^"f«ked?_Yes; I know that persons 
t wl p''^l ""V^'^t'^'^ts, and have persisted in doing 
It, when they have been told by very compoient 
authorities of the valueless characcu- of tlKM.i. Tknow 

Scented t.r'cP™'^"""- '^'''' had been done .nd 
piesented to the Society of Arts every ^■oar lor a 

number of years consecutively. ^^ 

t]2^lhJ?^""''''V'-^-^ "^'"'^ hardly ask you wholher 
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1372. I presume lie found the difference was small ? 
— He went to another Patent Agent ; the first Patent 
Agent to whom he applied showed him the things, but 
he went to another Patent Agent, who took out a 
Patent, and I believe he made money by it afterwards ; 
it was for making engravings from metals. 

1373. Have you in the course of your business 
experienced any inconvenience from having to deal 
with other people's Patents ? — I never had to deal 
with them much ; very little. 

1 374. Have you ever heard of such a case as this : 
that a firm engaged in a particular branch of manu- 
facture will buy up all the Patents that they can get 
hold of connected with that branch of business, so that 
it is almost impossible for any other manufacturer to 
use any of the known processes without putting his 
foot upon some one of those Patents, and then being 
threatened with a prosecution ? — I have heard of 
such cases, but I have no particulars about them. 
There is, for example, the permanent way, they have 
been doing something in that way, I believe. 

1375. You have heard of such cases, but they have 
not come within your experience ? — No. 

1376. {Vice- Chancellor Wood.) You have not 
suffered in any way ? — ^No. 

1377. {^Chairman.') You are aware that many 
Patents are now taken out for advertising pur- 
poses, and taken out for very trifling and insig- 
nificant inventions, involving no real principle of 
novelty ? — Yes. 

1378. Do you think that Patents of that kind ought 
to be refused, or would you allow them to be taken 
out freely as at present ? — I would allow them to be 
taken out freely, and that is one reason why I would 
rather that the payment should be made first, that they 
may be sure they will have to pay. 

1379. Is not that coming back very much to the 
system that existed before the reform in the Patent 
Laws 10 years ago, when Patents were so costly that 
practically no man without capital could take one 
out ? — To some extent it is, but I do not want 
the sum to be larger ; the cost of a Patent is more to 
me now than it was under the old law. 

1380. How is that ? — Because it is not always 
necessary to take one for the three kingdoms ; a 
Patent costs about 175Z. now. 

1381. Not in the first instance ? — No, but it does 
ultimately. 

1382. Including the fees to the Patent Agents, 
I suppose we may put it at about 50Z. in the first 
instance ? — No. 

1383. Including, as well as the legal expenses, 
those to which you are necessarily put in consulting 
Patent Agents, what would it be ? — 40/. or 50Z., I 
daresay. 

1384. {Vice-chancellor Wood.) A Patent tor 
England, I think, before cost about 160Z. ?— I think 
1121. for England, and a little less for Scotland, and 
little more for Ireland, 

1385. {Chairman.) You do not think that the 
multiplicity of Patents for things which are of no real 
value as inventions is any inconvenience to the 
public ?— I do not think it is, because the ideas which 
they throw out may be made use of by somebody 

6ls6. 

1386 Mi°-ht not that be done if there were no 
Patents taken out, and done in a much better manner ? 
—If you could get eveiy man to speak out ; but they 
will not do that. . 

1387. You think that a man will not produce his 
invention to the pubUc unless he is protected by a 
Patent ?— I think that it would not be made known 

to the public. , . i ^t ^ t> x a 

1388. {Lord Overstone.) Do you think that Patents 
in themselves useless, are nevertheless often valuable 
in suggesting to other persons ideas which would 
probably not have occurred to them otherwise .--— Yes, 

nS9. {Vice-chancellor Wood.) Have you defended 
actions by Patentees yourself ?— Yes. 

1390. I presume you defended some ot those 
because you thought the Patent was void from being 





useless ? — I do not recollect any particular case now, Mr.R.Soberts. 
but I have been on both sides. 

1391 . When you have defended an action, I presume ^* ^^^- ^®^^' 
that you thought the Patent a bad one, or you would 

not have defended it ? — Yes. 

1392. So far you were put to inconvenience by 
having to take part in such an action ? — I have not 
defended it on my own account ; we defended, in one 
instance, the self-acting mule. 

1393. {Mr. Hindmarch.) You used the term 
'* defend," I believe, in the sense of defendinff a 
Patent ?— Yes. 

1394. {Vice- Chancellor Wood.) Have persons 
sometimes brought actions against you for infringing 
their Patents ? — Not against me. 

1395. {Mr. Grove.) You have told us of the 
difiiculty there is in getting an invention taken up by 
the public ; if there were no Patent Law do you 
think the difiiculty would be so great that many 
inventions would be lost on account of persons having 
no stimulus to carry them out ? — If a person had no 
prospective advantage from his Patent he would never 
go to the expense of perfecting any invention. Take 
the case of the self-acting mule ; we should not have 
spent thousands upon a thing of that kind for the benefit 
of others ; and there are many inventions as to which 
persons have to expend very large sums, for there are 
many things that cannot be seen through all their 
parts without experiment. 

1396. {Mr. Forster.) You do not think that if you 
had gone to a large capitalist and pointed out to him 
the advantage it would be in carrying on his trade to 
apply the self-acting mule, the advantage that it would 
give him without a Patent over his neighbours, that 
that would have been inducement enough ? — No ; 
because he would only have my word for it. 

1397. You do not think that you would have been 
able to convince any capitalist, and so induce him to 
advance the money requisite to enable you to gain 
a Patent ? — Capitalists would have been very unwise 
if they advanced money too readily in that way. 

1398. {Lord Overstone.) You mean that no one 
capitalist would spend his money upon perfecting a 
machine, which machine, when completely perfected, 
would be equally at the command of his competitors 
as of himself ? — Surely. 

1399. {Mr. Hindmarch.) At the same time, it must 
be uncertain whether it would ever be perfected at 
all ? — Yes, very doubtful. 

1400. {Mr. Grove.) It requires the self-interest of 
the Patentee, so to speak, to force it upon the public ? 
—Yes. 

1401. {Mr. Forster.) You do not think that the 
advantage of being the first person to possess a thing 
would be enough to compensate without an exclusive 
right ?— No. 

1402. {Lord Overstone.) That would depend, I 
presume, upon the amount of outlay that was requi- 
site to complete the invention ?— Yes, in a great 
measure. 

1403. ( Chairman.) In point of fact I take it that 
the first possessor of a new machine would probably 
have it in the most imperfect form, and it would pro- 
bably be the man who stepped in some two or three years 
later, after having observed the working of the ma- 
chine as already set up, who would produce it in the 
most perfect form? — I do not know whether that 
would be the case or not. Whilst it was m the hands 
of the Patentee, and he had the exclusive make, I 
think he would be likely to improve it more than any- 
body else. 

1404. {Mr. Hindmarch.) Suppose he had not the 

Patent ? If he had not he would not have the same 

interest in pursuing it. 

1405. {Mr. Grove.) Would the absence of Patents 
for inventions, in your judgment, have any effect in 
producing secret trades, or have you had any oppor- 
tunity of judging whether non-patented inventions are 
used much in secret trade ?— I do not think there is 
much secret trade, but I know this, that no trade can 
be kept secret long, a quart of ale will do wonders in 
that way. I can give the Commissioners one instance. 
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A party liad some power looms and he thought very 
highly of them, but he had made an improvement and 
was about to get about 300 or 400 of them put up, he 
sent his patterns from Staleybridge to Manchester to 
have castings, and he sent a box with the patterns in, 
in order that they might lock them up every night, 
but the day after they were sent to Manchester a per- 
son came from Staleybridge to me and told me of this 
fact, but he said, " You shall have the first set if you 
like to have them," but I declined. 

1406. {Mr. Grove.) Still there are some instances 
even now of trades being kept secret, and never being 
discovered ? — There may be. 

1407. {Mr. Hindmarch.) With regard to the ma- 
nufacture of machinery, I believe it is very difficult to 
keep that secret ? — Yes, especially when the objects 
are large. 

1408. {Chairman.) With respect to trying suits 
instituted by Patentees, do you think that any change 
in the mode of proceeding would be advisable ? — I 
should think it would be better if there was a dif- 
ferent court where the jurors would be likely to know 
more about the subjects they were trying ; for, they 
are often brought before courts that know nothing 
about the matter and tried. I remember a lace machine 
case being tried at Westminster, and a combing ma- 
chine case being tried down at Chelmsford. 

1409. That was a case, or it may have been a case, 
in which very complicated questions of machinery 
would have been tried before a jury who perhaps 
had never seen a machine in operation of any kind ?— 
Yes. 

1410. {Mr. Forster.) You do not think that the 
knowledge which might be possessed by a barrister 
and by a judge would compensate for the ignorance of 
the jury ? — No, I think not ; and, in one of the 
two instances I have referred to, the Judge knew as 
little about it as any man in Court, but there were six 
of the jurors who really were clever in that case, they 
had inspected the machine over and over again, and 
made themselves quite familiar with it. 

1411. {Vice- Chancellor Wood.) What would you 
recommend instead of a jury ? — A jury of men selected 
from the trade or profession. 

1412. Would you have a permanent body of scientific 
men, or merely persons selected for the occasion ? — 
Men taken for the occasion. 

1413. Would it not be difficult to find them, if they 
were engaged in the same business, unprejudiced 
either in favour of the plaintiff or the defendant ? — I 
should think not. 

1414. {Mr. Grove.) Would they be liable, not to 
prejudices as to a particular litigant, but to prejudices 
arising from their previous experience ? — You must 
always be liable to difficulties of that sort with all 
classes of men. 

1415. You think there would not be more diffi- 
culty in such a case than in any ordinary case ? — 
I think not ; they would hear the subject explained 
by a barrister. 

1416. {Chairman.) Do you think it would be 
advisable that such assessors or assistants to the 
Judge should only advise him, or would you have 
them pronounce a decision like a jury ? — I think that 
they should give their decision like a jury, as to whether 
there was an infringement or not, if it were an action 
for infringement. 

1417. {Mr. Forster.) How many of them do you 
think it would be advisable to have ? — I think the 
number should not necessarily be large, perhaps half- 
a-dozen, or, if an odd number was better, five. 

1418. Would it be an advantage that there should 
be a certain number, say two dozen of those persons, 
perfectly competent to be assessors, giving to each 
party the power of challenging anybody who they 
thought might be partial or prejudiced ? — I have not 
thought very carefully upon that subject. 

1419. {VIce-Chancel/or Wood.) Would you let a 
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majority decide, or require them to be unanimous ? — 
I think it is not necessary that they should be 
unanimous, but I think that every man should -write 
his opinion down. I think that would be a great 
check upon their honesty or dishonesty. 

1420. {Chairman.) Have you considered the ques- 
tion as to whether it would be better to have a special 
Court in which to try Patent cases, or whether they 
should be tried by any of the Judges with the 
assistance of such assessors as you propose ? — I think 
a separate Court would be better. I know that to 
be pretty generally the opinion entertained by those 
who have considered the subject. 

1421. Would it be possible to make the granting of 
licences for the use of patented inventions com- 
pulsory ? — I do not' see much necessity for it. AU 
those who have patented inventions are anxious 
enough to grant licences, and generally on reasonable 
terms. 

1422. You do not think that, in practice, it often 
happens that a man prefers to work his own invention 
exclusively, thinking that he shall make a great profit 
by so doing, and so locking up the advantage from 
the rest of the trade ? — I do not think it does. 

1423. You think that that may be left to a man's 
own feeling of self-interest ? — Yes, I think so. 

1424. Is there anything else connected with this 
subject that you would like to state to the Commission? 
— I do not think of anything. 

1425. {Lord Overstone.) Looking at the whole 
question generally, do you think that the existing 
state of the Patent Laws inflicts any grievous injury 
upon the public ? — I think it does. 

1426. And you think so principally upon the two 
grounds which you have stated, the incompetency of 
the present Courts and the bad arrangement as to the 
preliminary payments ? — I think that the payments 
have much to do with it. Inventions are kept back, 
and I think there is much injury suffered from that. 

1427. Upon those two grounds you think that there 
is really a strong demand on the part of the public 
for reform ? — Upon the first of the two, certainly. 

1428. {Chairman.) You adhfere to what you said 
just now, that you do not know of any inconvenience 
that is caused to the public by the multiplicity of 
Patents for trifling inventions ? — I do. 

1429. You do not believe that any injuiy aa-ises in 
any way ?— I do not think I should interfere with the 
small Patents, but let them take their own course. 

1430. You think that they will mostly die a natural 
death ?— Yes. With reference to the cost keeping 
back Patents I would say, that I have a list of some- 
thing like 100 inventions that I should have patented 
30 or 40 years ago, but for the cost. 

1431. {Lord Overstone.) Do you think that the 
public have suffered an injury in consequence of those 
mventions not having been patented ?— I think so. 
I think I could mention one by which many lives 
would have been saved if I had had a Patent for it. 

1432. {Chairman-) You mean, that not being pro- 
tected by Patents it has not been worth your while to 
perfect those inventions and send them out into the 
world?— This one is perfected, for it happens that 1 
have a model for it. I very rarely make models, but 
I had one made for this. It was made many years 
^1°' T. \ 1"''™^"^ i' in 1830, and I mean to say, that 
It It had been put into practice, things would not have 
happened which have happened, and which have 
caused the loss of many lives, as connected with 
railways. 

1433. (Zorrf Orcrstoue.) Am I to understand from 
your last answer, upon the supposition that the pay- 
ment with regard to a Patent was arrauoed according 
to your plan that there arc various inVontions now 
withm your knowledge which would be brought for- 



ward, but whici, arc at present in eonceahneiit ?— As 
tai'jis my own inventions are eoneernod that is 

withdrew. 



the 



Adjourned till Tuesday next, at half-past 4 o'clock. 
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1434. (^Chairman.') You have had considerable ex- 
perience, I think, of the working of the Patent Law ? 
— I have. 

1435. In the course of your business in Manches- 
ter ? — Yes. 

1436. Have you considered the question whether 
the cost of obtaining Letters Patent is excessive or 
not ? — ^I think the present cost is not excessive. The 
only alteration which I would suggest would be to 
reduce the payment for sealing the Patent. I think 
it is 20?., instead of which I would have it 51. on 
obtaining provisional protection, and lOZ. afterwards. 

1437. Making it 15Z. instead of 261. ? — ^Yes ; it is 
261., if I remember rightly ; but, at all events, if the 
Patent Fund could lower it to 15/. for the entire 
charge for the first three years, that I think would be 
quite low enough. 

1438. You may take it, I believe, that the official 
cost of obtaining a Patent in the first instance is now 
251., and that the attendant expenses, if a Patent 
Agent is employed, come to about as much, making 
50/. in all ? — As a rule they do. 

1439. Do you think that a reduction from 50/. to 
40/. (for that would be the whole of what you pro- 
pose) would make any considerable difierence in the 
convenience to parties ? — I think to some parties it 
would be a matter of great convenience, especially to 
working men, or persons of small means, who when 
bringing out a Patent, find it inconvenient to be called 
called upon to pay a large sum at the first onset in 
addition to the cost of experiments. When a Patent 
has been worked for three years, if it is a matter 
which is worth granting a Patent for, I apprehend 
that in most cases the party can find some one who 
will be prepared to support him with the 50/., and 
the like at the end of the seventh year with the 100/. ; 
and there are advantages in favour of retaining those 
amounts, inasmuch as it makes the party, when he has 
to pay 50/. or 100/., think whether that for which he 
is paying it is worth the money. It is very desirable 
that we should not have Patents on the books for that 
which is comparatively valueless ; and the estimate 
which I should put upon a man's opinion of the value 
of a Patent would be whether he thought it worth 
his while to pay thjp 50/. or the 100/. 

1440. Do you think that there would be a,ny ad- 
vantage in making the payment by instalments instead 
of as at present in one sum ? — I think that it would 
be very objectionable, on several grounds ; the first 
is that it would materially add to the cost; for in- 
stance, parties in Manchester, or in the provinces, 
have to send their Patents up to London to be 
stamped, for which the charge, as a rule, is three 
guineas, in addition to the payment of the stamp ; 
some of the Patent agents, I believe, do it for two 
guineas ; but generaUy the charge is three gumeas 
If there were this addition every year it would 
become a serious tax, besides which, the great ad- 
vantage which I consider the present mode of pay- 
ment possesses would be done away with ; a man 
would say, "I will pay 51, or I will pay 10/., and 
probably he would continue it ; but I want to come 
to a point at which a patentee decides whether the 
invention is worth 50/. or whether it is worth 100/., 
and if it is not worth that I think it ought to be 
swept off the list of Patents. 

1441. {Lord Overstone.) Do you think that any 
public inconvenience now arises from the vast num- 
ber of Patents which are taken out, a large portion of 
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which are not of long duration ?— There may be some 24 FebTises. 

inconvenience in granting a multiplicity of them, but 

the difficulty is to know how to diminish the number 
without injuring either the public or the inventor. 

1442. If you diminished the cost of first taking 
out a Patent, would not the eff'ect of that necessarily 

be still further to increase the number taken out ? 

The effect might be to increase the number, but the 
amount which is now paid, say 25/., for stamps for a 
Patent is so very small comparatively that I'do not 
think you would multiply the number very much by 
making the amount 15/. ; it might be so occasionally, 
but I think in those cases where it did occur it would 
be on the part of working men, who I think ought 
rather to be encouraged than not in endeavouring to 
bring matters before the public. 

1443. Do you think that the encouragement ought 
to go so far as to incur the risk of a further increase 
of Patents, which are not ultimately of real value ? — 
I do. 

1444. {Mr. Fairbairn.) Do you think that many 
Patents are taken out by working men, generally 
speaking ? — There are a great number of Patents 
taken out either by working men or by overlookers, 
the class slightly raised above them. 

1445. Are you aware that there is a great incon- 
venience at the present moment from the number of 
useless and frivolous Patents which are taken out 
even at the price which is now charged ? — There 
may be some inconvenience, but if a Patent is worth 
nothing, that is to say, if there is no merit in it, then 
it cannot be injurious to the public, because a Patent 
for that which is valueless in itself cannot stop any 
other party from going on with something better. 

1446. If a great number of Patents which are 
known to be perfectly useless are taken out, do you 
not think that that is rather injurious to the public than 
otherwise ? — I do not see that it does, because if a 
Patent is useless a man takes his Patent and pays 
his money, but he does not injure the public ; for 
the public are not bound to take his invention. 

1447. Does not it stand in the way of more useful 
Patents as an obstruction ? — I hardly see that. 

1448. {Chairman.) Have you considered the ques- 
tion whether there ought or ought not to be a pre- 
liminary investigation before a Patent is granted ? — 
If you could obtain any tribunal or party where 
you could get really a thorough examination, I should 
think that it would be extremely beneficial, but 
the more I have considered the matter the more I 
am doubtful as to whether you could attain that 
end. I believe that in America they do profess to 
examine Specifications before Patents are granted, 
but I have been informed, and I beHeve it is stated 
on the authority of Mr. Mason, the party who con- 
ducts the Patent business in America, that they get 
very much in arrear, and that even then they do not 
consider it perfectly satisfactory. My own impres- 
sion is rather in favour of granting a Patent at the 
option of the patentee, and all that I would do would 
be this : I would call upon a patentee when he 
sends in his claim for provisional protection to submit 
the matter to examiners, who should see whether 
that which he had inserted in the Provisional Spe- 
cification accurately described what he intended his 
invention to be, so as to prevent his enlarging it 
materially when he came to his full Specification. 

1449. {Lord Overstone.) Would you grant Patents 
for any subjects, however trifling and obviously un- 
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tlnnk the question of utility is one which is very 

! -t Feb. 1863 . difficult to ascertain. I fancy that hardly any of 
the public perhaps look in the same light as to vt^hat 
is really useful ; and as the public are not called 
upon to use an invention unless they approve of it, 
I do not see that the granting of a Patent does a 
man any great benefit, and it does not do the public 
any harm. 

1450. {Mr. Fairbairn.) Then you would grant a 
Patent to every applicant upon that principle ? — I 
should feel disposed to do so, as I do not see my way 
to a tribunal which would be perfectly satisfactory to 
all parties. I should rather grant the Patent at the 
risk of the patentee. All that I would impose upon 
him would be the question of the examiners, saying, 
" What you have put down for your provisional pro- 
" tection is not sufficiently definite to prevent your 
" enlarging it when you come to your Final Speci- 
" fication, and we want you to make it definite and 
" clear." 

1451. You would not wish any inquiry to be made 
as to whether it was an original discovery or not ; 
but if the Specification was very explicitly described, 
so as to convey to the public what the patentee had 
really taken out his Patent for ; that is all you would 
require ? — It is. The difficulty which I have with 
reference to the other proposition is this, that if you 
get a tribunal who are supposed to go through prior 
Specifications and prior publications, you, to a certain 
extent, stamp the Patent with a degree of validity, 
so far as the public is concerned, which certainly I 
have never heard anybody advocate that it should 
attain. For suppose my neighbour, a party I am 
competing with in business, has applied for a Patent 
for improvements in any description of machinery 
with which I am connected, I see the probability is 
that his Patent is valueless, for I have, perhaps, done 
the same thing myself; but perhaps it is not known 
generally, and it, probably, would not be known to 
the Commissioners, and the public would suppose 
that it was a valid Patent, simj)ly from the fact 
of its being known that it had previously been 
submitted to examiners, but who in reality would 
have no means of knowing whether the invention 
was new or not. 

1452. {Mr. Grove.) Would not the public be un- 
deceived by finding out that many of the patented 
inventions, so called, turned out upon inquiry to be 
old ; would not that induce the pulalic to look at the 
matter for themselves, when it was known that the 
grant was really and prima facie grant, subject to 
being subsequently invalidated if the Patent was 
bad ?— I think ultimately it would have that effect ; 
but then I do not see the advantage of the tri- 
bunal if the tribunal is not competent to say whether 
it is old or new. If you could have a tribunal Avho 
should have an opportunity of trying the validity of a 
Patent before it was sealed, then I tliink that it would 
do a great amount of good, but I do not see how you 
are to accomplish that end. 

1453. {Mr. Fairbairn.) But if you had a tribunal 
of .gentlemen competent to form an opinion whether 
a Patent was new or not, would not it be an absolute 
advantage to the applicant himself to show him that 
ho was throwing away his money for no useful 
purpose ? — There are many instances in which such 
a tribunal would be extremely useful. Patents are 
frequently taken out by working men, and they are 
parties whose interests you should protect as much as 
possible. They have not the knowledge which larger 
manufacturers have, and if the trilamal could do it, 
I would submit to it as a slight amount of benefit, 
though I do not think there would be the amount of 
benefit obtained which would be expected. 

1454. {Mr. Waddington.) I suppose that your 
opinion would depend almost entirely upon the com- 
petence of the triijunal and the care with -which they 
conducted their investigations ? — It would. 

1455. If they were perfectly competent, and con- 
ducted their investigations with great care and dili- 



gence, is it your opinion that they might do a great 
deal of good ? — I think that they might. I have no 
doubt they would do good. 

1456. {Chairman.) Assuming that such a tribunal 
conducted its inquiries upon the principle of only 
stopping such Patents as were upon the face of them 
either old or worthless, leaving those that were 
doubtful to pass, do not you think that even in that 
way there would be a great diminution in the number 
of useless Patents taken out ? — I think there would. 
There is no doubt, as I have said before, that where 
a worKiug man applies for an improvement it is 
something which he in his own department has 
found to be valuable. He supposes his employer has 
the best machinery, and that he knows everything 
that has been done, and he goes to a Patent agent 
to apply for a Patent, supposing it to be new, 
whereas, if the Patent agent would be at a little 
trouble to inquire he would probably be able to tell 
him, " This is old," which would prevent his going on. 

1457. {Mr. Grove.) Have you known any Patents 
which are known to some manufacturers in the trade 
to be old, but which have been run to their full 
length and made a source of profit to the inventor by 
frightening other people not acquainted with the sub- 
ject ? — I believe there have been such cases. 

1458. How is a tradesman, for instance, who is 
threatened by a patentee, and who has a compara- 
tively small interest in the manufacture, to meet the 
threat by a patentee in the case of an invention 
which he may believe to be old or not patentable, and 
yet which he has not sufficient interest or pecuniary 
means to contest ? — It is one of those matters which 
is extremely difficult, and we want a fresh tribunal 
for trying Patent cases to meet that point. I may 
state that I have in one or two cases given 2001. to 
a party for the use of an invention in which I have 
told him at once that what we used was not an in- 
fringement in any shape or form, but rather than 
run the chance of going to a tribunal where I was 
fighting with a man of straw, I have consented 
(thinking it was prudent to do so) to pay 200Z. 

1459. {Vice- Chancellor Wood.) That, as I under- 
stand, was not a question of the invalidity of his 
Patent, but a question of your infringing it. You 
did not doubt the validity of his Patent ? — In one 
case I had two grounds ; the one was that I had not 
infringed, and the other was that I believed his 
Patent was invalid. 

1460. Supposing a preliminary inquiry to be pos- 
sible, should you think it desirable to have it ex 
parte or to allow opposition in that preliminary 
stage ? — If you have an inquiry, I think it better 
to have it a public one, because then you would have 
this advantage, (or probably it might ultimately lead 
to it,) that manufacturers in the same line of business 
might feel it worth their while to examine what 
was coming out, and if they knew of a point they 
might, to prevent themselves being hereafter ])ut to 
trouble, feel disposed to spend oL, 10/., or 20/. in 
opjjosing it. 

1461. In that case you would extend (he protection 
of the patentee until the time for the controversy was 
ended, inasmuch as there could not well be a contest 
without disclosing what the process was ? — You 
must extend his protection from the date at which he 
api)lied ; without that you could not do it. 

1462. {]\fr. Fairbairn.) Have you known anv in- 
stance of a Patent being taken out wlieie the patonico 
at the same time had a knowledge that his invention 
was not new, and that the same thing hud boeu done 
before i—1 cannot say I have. 1 think that, "ciio- 
rally speaking, Patents are taken out by parties 
who at the time believe thorn to bo beneficial and 
new ; but it is from waut of information as to 
what has been already done. I do not think that 
many parties apply for a Patent and make a doclarn- 
tiou that they are really new inventors when at the 
same time they are convinced that they are not. 

14b3. But tiierc have boon instances of that sort 
have there not ?_Thore may have been. 
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1464. (Mr. Waddington.) The question of novelty 
turns sometimes upon veiy nice distinctions, does it 
not ? — It does. 

1465. Unless a person were well acquainted with 
the principles of machinery, he might really not be 
able to ascertain precisely whether his supposed in- 
vention was novel or not ; a working man, for 
instance ? — There is very great diflSculty in doing it ; 
there are so many nice distinctions as to what is 
novelty and what is not, that it requires almost an 
expert to form a correct opinion. 

1466. {Chairman.) As I understand, you do not 
consider that a Patent ought to be refused in any 
case merely op account of the apparently trifling 

nature of the invention for which it is claimed ? 

No, I do not ; the difficulty which I see is of two 
men looking in exactly the same view as to what is 
useful. There are numbers of Patents which I could 
with a little trouble find out, which have been sup- 
posed, when granted, to be almost valueless, but 
which have turned out to be very profitable, while 
many which have been supposed to be extremely 
valuable have turned out to be comparative failures ; 
and hence, a patentee himself is very often deceived 
in the estimation which he puts on the value of his 
own Patent at the commencement, and it is only by 
trial that he can really ascertain what is good. 

1467. {Mr. Grove.) Do you find any defect from 
this circumstance. In a large manufacturing concern 
where there are many looms or many mules employed, 
the ordinary little improvements which, probably, 
any skiU'ul workman would adopt from day to day as 
time went on, he is now practically prohibited from 
making, that is to say, he runs the risk iu each of 
them, however trifling it may be, of infringing some 
Patent. Do you find that that iu any way trammels 
the progress of trade, a person not being able to 
make any slight changes which experience indicates 
in working a manufacture ? — That is a difiiculty. 
Many parties in trade have made alterations without 
being aware of their being patented, and when they 
have used them for a length of time, they have found 
that the patentee has come upon them and made a 
claim for Patent right. 

1468. {Chairman.) Then you think it compara- 
tively immaterial how many Patents are granted, or 
what they are granted for, provided there is an easy 
way of obtaining the repeal of those which are 
invalid ? — If you could devise any means by which 
the utility or the importance of a Patent could be 
ascertained, then it would be well to diminish the 
number ; but failing to see a mode by which you can 
arrive at that distinction, I feel disposed to leave it 
rather to the patentee than to others. 

1469. {Lord Overstone.) I understand your opinion 
to be, that nothing but subsequent experience can 
afford an adequate test of the utility or inutility of 
an invention ? — That is so. I know in my own case, 
we have taken out a number of Patents, and fre- 
quently those to which we have attached the least 
importance have become the most valuable, and, on 
the contrary, those from which we have expected 
large things we have reaped comparatively no ad- 
vantage. 

1470. Jmd no improvement in the constitution of 
the tribunal could overcome that inherent difficulty ? 
—I do not see that it could, because when I have 
been looking at an invention, to consider whether it 
would turn out beneficial or not, and if I have been 
deceived in forming a correct judgment upon that 
point, looking at it with a view to my own infor- 
mation as to whether to proceed with a Patent or 
not, and being tolerably acquainted with the business, 
I think that very few other parties could be in a 
better position to form an opinion than I could in my 
own case. 

1471 . {Mr. Fairbairn.) If I understand you rightly, 
it would appear that any preliminary investigation 
might have a tendency to throw out Patents which 
liiight ultimately become useful ? — That is the doubt 
which I have. 
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It It was desired, for referring applicants to in the — 

hrst instance ; and supposing the Commissioners were 
unanimous m objecting to the grant of a Patent, then 

by giving a power of appeal'to some other court, you 
might perhaps do it, because in ninety-nine cases out 
ot every hundred, where the Commissioners said that 
they believed the invention was old or useless, I do 
not think the party would go on with it. 

1473. {Mr. Grove.) There are a class of Patents, 
which probably you do not see much of in your own 
way of manufacture, namely. Patents for very trifling 
matters, Patent inkstands, slight improvements in 
bookbinding, articles of dress, and things of that sort, 
where the invention could never be a great one, do you 
think that it is desirable that Letters Patent should 
be granted for all those minor matters, things which, 
admitting everything, could be only a trifling change 
from the existing articles ? — As I have before ex- 
plained, seeing the difiiculty of drawing the line as 
to what is really useful or not, I do not see how you 
are to attain to it, and I should, therefore, submit to 
the inconvenience, because the public are not bound 
to buy a Patent inkstand, or other article of a ti-ifling 
character ; for instance, there are Patent corkscrews 
with a lever ; they seem very simple things ; the 
public are not bound to use them ; if they choose 
to use the old-fashioned corkscrew, they may do so. 
I think there is a Patent for a knife for opening 
oysters, but the public are not bound to use it. 

1474. {Chairman.) Have you been concerned per- 
sonally in Patent trials, either as defending your own 
Patents or attacking those of other persons ? — I have 
in both. 

1475. You have, therefore, some experience of the 
working of the tribunals established for that purpose? 
. — Yes. 

1476. Do you consider that they are satisfactory ? 
— I do not. I think that the fees which are paid ibr 
Patents are sufficient to pay for the establishment of 
a special tribunal. I would have a Court to whom all 
Patent subjects should be referred. I would give no 
choice of leaving them, as they now are, to any of 
the three Courts of Law or the Court of Chancery, 
but I should compel all to be tried before this one 
tribunal. I would grant to the judge or judges, 
whichever might be deemed advisable, whether one 
or more, the assistance of two or more associates, 
somewhat on the plan of the Admiralty Court, where, 
I have been given to understand, that the Judge has 
the assistance of parties who are conversant with 
such matters. I would give the Court full power to 
order inspections of machinery, whether it was for 
the plaintiff or for the defendant ; in fact, I should 
like the Court to be one which would have full 
power to make rules, so as to guide the Court as 
much as possible in arriving at a correct conclusion 
with the least possible expense. At the present 
period, parties are sometimes compelled to be at 
great expense in proving that a machine has been 
made, when it is well known that parties have made it; 
but you are compelled to bring witnesses up to prove 
the fact, and as soon as you have got into Court, and 
have got a witness to prove it, the other side will 
at once admit it has been made by them. Now, I thmk 
that the Court ought to be able to reduce the matter 
in that way as much as possible, so as to prevent either 
plaintiff or defendant from snatching a verdict, and to 
enable the Court to try, as fully as it can, the real 
merits of the case. I should like the plaintiff, the 
patentee, when he delivers his particulars of breaches, 
to state either the particular claim or the particular 
part of his Specification which he considers is in- 
fringed, so that the defendant may have as little 
trouble in searching the Specification over as is com- 
patible with ascertaining the true nature of the case. 
On the other hand, I would have the defendant, 
when he gives in his notices of objections of prior 
use and of former Specifications, to point out the 
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M. Curtis, Esq. particular part of such Specification that he relies 

upon, coupled with the particular part of the pa- 

Peb. 1863. tentee's Specification which he intends it to apply 
to. At the present period, the defendant probably puts 
in some half dozen Specifications ; he does- not state 
what part the matter is intended to be applied to, and 
the consequence is that the plaintiff has to be at great 
expense either in employing experts, as they are 
usually termed, or else himself, or to get others to 
search out to see what portion of the Patent it I'eally 
can be which the defendant is attacking. There is 
no clue to show which claim is intended to be at- 
tacked, or what it is. Now, I think there ought not 
to be that useless trouble jput upon either plaintiff or 
defendant. 

1477. {Mr. Grove.) You may, perhaps, not be 
aware of it in cases in which you are concerned, but 
that is now done. By reference to a Judge at 
Chambers, the patentee is frequently obliged to point 
out the portion of the Specification which he says is 
infringed, and conversely the defendant is obliged to 
point out in his notices of objection what part he 
relies on. It is done constantly ; I do not know that 
any great good arises from it ? — One can get it done 
in that way. In a case in which I am now engaged, 
we have had to come before the Court to get these 
particulars, and it is attended with a great amount of 
trouble and expense, getting parties to come up to 
London and attend the Judge at Chambers. The 
Judge at Chambers, as a rule, has, perhaps, some 
20, 30, or 40 subjects to dispose of; he has an hour 
or a couple of hours at his disposal, and the natural 
Consequence is that he can hardly be supposed to be 
capable of doing full justice to these matters ; but if 
you had a special tribunal, the Judge and the asso- 
ciates who were with him specially directing their 
attention to making rules for a particular object, 
every plaintiff and every defendant would know that 
he was bound to do it, and instead of asking a Judge 
at Chambers to do it, it w;ould be done at once as a 
matter of course, and if not done, the Court might 
impose a penalty. 

1478. (_Mr. Fairbairn.) If I understand you cor- 
rectly, your opinion would be in favour of having a 
perfectly distinct tribunal, which should do nothing 
else but attend to the Patent Law ? — Yes. Mr. 
G-rove will well know that Patent cases are considered 
by many of the Law Courts to be rather a nuisance 
than otherwise. I think I have heard some of the 
learned Judges say, " These cases are taking up a 
" great deal of time, obstructing the public business," 
and they are liable to get a little impatient with the 
matter. The advantage of a special tribunal would 
be this, that you would get a Judge whose mind being 
specially drawi to that particular branch of the pro- 
fession, he would necessarily acquire great knowledge 
of the subject, and ultimately would get accustomed 
to master many difficult points. It is wonderful that 
the Judges, from having a case now and a case then, 
are able to master the points in the manner in which 
they do. I think extreme credit is due to the Judges 
for the patience with which they undertake and the 
manner in which they get through them ; still, if you 
had one Judge giving his mind to one class of busi- 
ness, I think you would find an advantage, same as 
we do in our business ; the subdivision of labour is 
a great advantage which this country possesses over 
the continent. 

1479. {Lord Overstone.) In constituting such a 
Court, would you retain the jury as a part of the 
system of trial or would you suppress them ? — I think 
I should retain the jury. 

1480. In what character would you propose to 
introduce the advisers or assessors which you speak 
of, simply as persons giving useful information and 
.advice to the Judge, or as exercising any share of 
the authority? — In giving assistance to the Judge 
and in mastei'ing technicalities. 

1481. As parties with jieculiar knowledge coui- 
]iotent to give information to the Judge upon his 
l-equost to )x' furnished with it ? — Yes. 



1482. {Mr. Fairbairn.) But it very often happens 
that the jury are not cornpetent or not conversant 
with the subject which comes before them ? — That is 
the difiiculty, and it might be said to be an objection 
to appointing such a tribunal as this, that you would 
bring a class of business to one particular district ; 
supposing it London, perhaps the jurors might feel 
disposed to think they were unnecessarily trespassed 
upon by having the business of the whole countiy 
brought for them to try. 

1483. {Mr. Grove.) You need not confine your 
tribunal, if you had one, absolutely to London ; the 
judges of such a tribunal might make a circuit 
amongst the manufacturing towns, Manchester, Leeds, 
and some other towns ? — If they could do that it 
would be a beneficial result, because it would s^ve 
expense in bringing witnesses. 

1484. {Mr. Hindmarch.) Looking to the nature of 
the inventions which are mostly patented in the 
present day, do you think a jury a good tribunal for 
deciding questions, either of novelty or of infringe- 
ment, with respect to such matters ? — There are 
many cases tried in which the jury are quite inca- 
pable, excepting under the direction of the Judge, of 
giving an opinion, and in that respect it is unsatis- 
factory. 

1485. If that be so do they really exercise an 
opinion ; is it not rather the opinion of the Judge 
which determines the question ? — I think it is. 

1486. If that be so do you think that a jury is at 
all a useful appendage to the trial of a cause ? — That 
the jurors very ofteii mislead the parties, there is 
no doubt. 

1487. You yourself, I believe, have seen a good 
deal of Patent litigation ? — I have. 

1488. Have you not found that jurors are apt to 
be misled by matters of prejudice, and induced to 
decide the question before them by matters of pre- 
judice rather than upon the true facts of the case ? — 
There is no doubt that that is so, and it is only by 
the appeal which you afterwards have that it is 
remedied. If you could get a Court consisting of 
five parties, namely, one Judge or two Judges, and 
three or four parties who were competent to form an 
opinion, I think you would most probably arrive at a 
better conclusion than you do with an ordinary jury. 

1489. {Vice- Chancellor Wood.) There has been a 
suggestion of a panel of scientific men, sufficiently 
large to choose from time to time some five or six, 
or whatever number might be determined upon, or 
some say three, as a jury ; would a scheme of that 
kmd be desirable in your opinion ? — I would rather 
not have a panel from which you would take them, 
but would rather have four associates with the 
Judge, and let the Judge and the associates decide 
the question. 

1490. You would let them act as a jury ? Yes. 

1491. {Mr. Fairbairn.) And you would dispjnse 
with the jury altogether ? — Yes. 

U92. {Mr. Grove.) If they acted as a jury, that is 
to say, if they give a verdict on the facts, you would 
have a fixed tribunal, which the parties could not 
challenge, and if the public rightly or wron«-ly 
suspected them of any bias or interest, you wodd 
not have the usual means of cliallenffe ?— If the 
Court or the Judge is suspected of that I do nol see 
why you sliould not have a power of appeal on points 
of law, which might be reserved ; you would have 
the same power of appeal that you li'ave at present iu 
the other Courls. 

1493 So far as regarded the points of law there 
wou d be no difficulty ; that would be entirely a 
legal question, but as (o the decisions of fact, suppos- 
ing that of tl>e three or four permanent assessors 
some were believed to entertain (it mav be wrousjly) 
very particular and strong views on certain subieofs. 
f they w..re to act in the eapacitv of a juvv would 
the public be satislied with that ?_If parties had 
Btrong opmions, and were known to h:no them, 
Whebertor patentees or against thorn,! think (hat 
would bo a very improper tribunal to have, and (ho 
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sooner they were removed from their position the 
better ; but in selecting four or five associates with 
the Judge, I should presume that thev-would give an 
honest exposition of the views as laid down • and 
that they were not to be favourable to a patentee or 
agamst him, simply as a question of favouring him or 
being against him. 

1494 Would you give to these persons, whom you 
would have as a sort of jury, salaries, and remove 
them altogether from any manufacturing or engineer- 
ing or trade practice of any description ?— Certainly. 

1495. You would make them a permanent iury 
in fact ?— I should not exactly put them in the cha- 
racter of a jury, although in reality it would come to 
that, but rather in the character of associates I 
would give them not so large a salary as the Judge 
but certainly pretty nearly as large an one, so that 
you might ensure sufficient talent. 

1496. Would you give them an absolute voice in 
the shape of finding a verdict, or would you make 
them merely advisers to the Judge, the decision 
resting with the Judge. I am presuming that you 
would give the Judge the entire ruling in point of 
law ? — Yes. 

1497. Would you give the jury a voice as a 
verdict m point of fact, or would you have them as 
mere scientific advisers to give their opinions to the 
Judge, he pronouncing the decision ?_I apprehend 
practicaUy, however you put it, it would arrive at 
that. Supposing there were four parties to assist, 
if two of them were one way and two the other, the 
Judge would have to decide the matter. 

1498. Suppose that they were unanimous in their 

opinion, and that the Judge differed from them ? 

Then I apprehend that there would be a power of 
appeal, the same as you have now from the finding of 
a jury. You have the power of appeal, and of saying 
that the verdict was against evidence. In this case, 
the appeal would be that the verdict was against the 
evidence. That is to say, the verdict would have 
been the verdict of the associates, or of the Judge 
and the associates, and it would be as against them. 

1499. {Mr. HindmarcJi.) If you had a permanent 
hst of persons to be employed in this way, bearing in 
mind the great number and the great variety of the 
manufactures of this country, would it not be neces- 
sary to have a very extensive list of persons ? — I 
would myself rather take the ordinary jurors than a 
selected list of jurors in the same business, because if 
a man is in business he is likely to be biassed. I will 
put it that I am a machine maker, a maker of mules 
or of carding machines ; if I was put into the jury box 
it would be difficult to sever from my correct judg- 
ment a slight bias. There would be a great danger of 
my -giving a voice against the Patent rather than for 
it, supposing it to be' a doubtful point, if I thought it 
would interfere with my own business. I thinl?; thait 
you would be putting parties in a wrong position, 
making them, as it were, judges in their own case. 

1500. Would you say that there is something like 

an esprit de corps which seems to prevail in every 

class of manufacturers and tradesmen, so that you 

think it is desirable to avoid giving them a voice in 

the decision ? — I do not think there is any particular 

feeling of that kind, I think it must be taien as an 

individual feeling ; that is to say, that if my fellow 

competitor has something which is better than I have, 

we naturally think he has a slight advantage ; and if 

we are put to judge as to whether it is new or 

■whether it is old, if there is a doubt in the case, you 

are putting our honesty of opinion to rather too strong 

a test ; it might be biassed, though we desired to give 

a correct and unbiassed decision. I hope that none 

of us would willingly give a verdict as against our 

convictions ; but supposing it was a dubious point, 

upon which it might be said the right or the left 

hand has it, I am afraid we might be biassed by our 

own interests in deciding, and if not, still the jury 

might be suspected of having been so. 

1501. {Mr. Fairbairn.) With such a tribunal as 
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discharge the duties of their office ^^o^iestly to 

triSonLtoif^hJeX^'wTdTe ^'^^ ^°^ 
and a Judge having that exSveTuLt Ta" 
to would attam a greater perfection than you could 
possibly get m ordinary Courts '—Yes 

1504. {Mr. Hindmarch.) With reference to th^ 
eonstitution of a tribunal o/ this sort, have yountd 
anythmg to do with the cognate matters, regiLations 

-N^Thi^noT "'"""" '"^ '''' p"''p°^'' °'^'^^y ? 

1505. You have not any opinion as to whether 
questions concerning them might also be transferred 
to such a Court as you speak of?— If you ask mv 
opinion I think that they might. ^ 

1506. {LordOverstone.) The course of examination 
seems msensibly to have led you away from the 
opinion which you originaUy expressed in favour of 
retaining the jury as a part of the system of trial ?— I 
had not considered the matter before as to the question 
ot assistance m that respect, it was rather raised 
as to the difficulty of obtaining a jury, and I only 
spoke of a jury from its having been established in 
the country generally. As Englishmen we are per- 
haps rather fond of trial by jury, but there are certain 
difficulties which I think aU have experienced who 
have had any connexion with it. 

1507. After the examination which has now oc- 
curred, is it or is it not your opinion that wo could 
safely withdraw the trial of Patent causes from the 
tribunal of a jury as a means of obtaining the in- 
fiuence of the common sense and the common feelings 
of the community to act in co-operation with the more 
experienced learning of a Judge ?— I think you might, 
with the assistance which I have indicated. 

1508. You think that with assessors, properly se- 
lected, the present security or advantage which we 
are conceived to derive from a jury might be sur- 
rendered ? — I do ; there is another point upon which 
I wish to make an observation. I think a patentee 
ought, to a certain extent, to be put under terms, and 
that no patentee should lie by waiting fbi- the public 
to use his invention and then come upon them after a 
lapse of time for damages without having given to the 
public or any party the slightest intimation . According 
to the present plan, a party can sleep, if I may so call 
it, on his Patent ; ■ he can allow the thing to go on and 
he can go back for six years for damages. Now I 
think if a patentee gives no notice to the public he 
ought certainly to be debarred from going back for 
any great length of time. 

1509. {Chairman.) But how can you prove that 
he has been aware that his Patent was being in- 
fringed, in what form should you say that he ought 
to give notice to the public ? — For instance, I will 
take my own business. Suppose I am a maker of 
mules, and that A. has a Patent for a mule, which he 
believes me to be infringing, but abstains from giving 
me or the users any intimation thereof; if I make 
those mules openly, and sell them openly in the mar- 
ket, and there is no notice taken of them, I do not 
think I ought to be liable to his going back certainly 
more than two or three years, and I think a patentee, 
if he is not sufficiently alive to or aware of the fact, 
ought not to have the power of doing it. If a man 
carries on his business in secret, that is to say, if a 
patentee has an invention which is so small that a 
man may carry it on secretly, then I would give him 
the full power of going back for the six years. But 
I mean to say, if I am the maker of a machine, and 
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sell the machines openly, and they are used openly by 
the trade without any reserve or restriction at all, I 
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M. Curtis, Esq. think then you ought to limit the period to some 

„ , ^"T two or three years, in respect of which the patentee 
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should have the power of claiming damages. I think 
he is bound to exercise some diligence himself in ascer- 
taining whether his Patent is being infringed or not, 
and that he ought not to let the matter lie by. 

1510. {Mr. Hindmarch.) You would in truth then 
have a limitation to the right of action amounting to 
two or three years ? — Yes. 

1511. {Mr. Grove.) That is to say, a limitation 
to damages or account ? — Yes. Supposing I have 
obtained a Patent, and have not the means perhaps of 
contesting it, if I give notice to A. or B. that I con- 
sider he is infringing my Patent, and state what 
it is, then I would allow my right to go on for say 
five years instead of six, it is questionable whether 
you ought not to limit it to four years under any 
circumstances, because if a man cannot ascertain 
whether his Patent is being infringed or not, I think 
the other party ought hardly to be put under the 
terms. 

1512. {Lord Overstone.) You say that the right 
of recurrence for six years ought to be retained in 
case the Patent has been secretly used ? — Yes, then I 
think it might be done. 

1513. But not in case it has been publicly used ? — 
Just so. 

1514. What possibility would there be of drawing 
that distinction ; how would that distinction be 
set forth ? — In this way. If I am a patentee, and 
another party makes my patented articles, and carries 
on that business secretly, or carries it on in his own 
place, then I think the probability is that it would 
be found to be a secret user. But I am now assuming 
the case of a manufacturer, who is making large 
quantities of machines, and disposes of them, and the 
party who buys them uses them, and all is done 
openly and extensively, then I should say it was a 
jjublic user. 

1515. {3Ir. Hindmarch.) Are there not a great 
many articles made by means of inventions, the 
articles themselves not disclosing the make of manu- 
facture ? — I apprehend that that would not be any 
infringement of the Patent. The article that is made, 
I apprehend, is not the use of the invention. 

1516. Are there not many cases in which there are 
new processes for making old articles, or articles of 
an old description, which might be made and sold by 
a person and still the process would be secret, or at 
least it might not be public ; how would you deal 
with such a case as that ? — I do not exactly under- 
stand the point alluded to. 

1517. You have said, in answer to a question of one 
of the Commissioners, that if the use of a particular 
article was public for some time, and all the world 
could see it, in the case of the machine which you 
have put, no person, after lying by for some time, 
should be able to recover damages for an infringement 
of his Patent ; but in a case of that sort, if I under- 
stand it rightly, the machine itself would disclose 
liow far it was or was not an infringement of the 
Patent. Then I put to you a case in which an article 
i.s sold which does not disclose upon the face of it that 
it is an infringement of any Patent, it being made by 
a process which is not apparent on the face of it. I 
ask what you would do in a case of that sort ? — I 
understand, from what I have had to do with the 
Patent Laws, that, supposing you take out a Patent 
for an improvement in making, say an inkstand, the 
invention is in the making of it, and that when made 
of course you would see at once whether it contained 
the essence of the Patent or not ; but you do not take 
out a Patent and say, " This string is produced by a 
" patent process." Supposing it was made by a 
machine, I apprehend the Patent must be for tho 
particular mode of making it in the machine, and 
not for the article when made. That is ^\\mi I 
understand. 

1518. {Vice- Chancellor Wood.) Then you would 
confine the publicity to this, that the actuiiUy patonk'd 
article had been publicly sold, aud in tliat case you 



think that the damages ought not to be recovered ? — 
If it is sold in the ordinary way of business I 
think they should not be, for I think there is no 
patentee but who is aware, before three years elapse, 
whether parties are infringing his Patent or not, and 
if he does not choose to exercise his right, or to give 
some notice to the party that he is doing it, who may 
all the while be infringing the Patent without any 
knowledge whatever on the subject, then I certainly 
think he ought not to have a right of action. 

1519. {Mr. Hindmarch.) Supposing a patentee to 
be living in France, and a person in Limerick to be 
infringing his Patent, might not that go on for a con- 
siderable period without the patentee knowing any- 
thing about it ? — There is no doubt there might be 
hardships in it. But I do not want to look in my own 
case as a patentee for my own particular benefit. The 
public have a right to some amount of protection. 

1520. {Vice- Chancellor Wood.) Would it not come 
to this, looking to the difficulties of seeing whether or 
not a person has done it secretly, that your only mode 
of effecting the object would be to have a. shorter 
Statute of Limitations altogether, whether ttie thing 
was secret or not secret. It seems excessively diffi- 
cult to draw the line ? — There might be a difficulty, 
but if you had such a tribunal as I allude to, I think 
the Court would very soon be in a position to say 
whether the matter had been carried on secretly or 
not ; and where a party could prove, to the satisfac- 
tion of the Court, that he had carried it on openly, I 
think he should only be liable to three years' damages. 

1521. {Mr. Hindmarch.) Would not the object 
which you have just mentioned be sufficiently carried 
out by providing that the new Court which you sug- 
gest should have the power of determining whether 

_ or not a patentee, by his conduct, had disentitled him- 
self to an account of bygone profits ? — That is what I 
virtually wish to arrive at. Then: there is another 
point. I will say a patentee comes against me indi- 
vidually, he claims from me an account of profits for 
making the machine ; it is decided against him, at aU 
events to a certain stage, he then comes or proposes 
to come against parties who have been using the 
machine I have made and for which he lias come 
upon me. Now I think there ought to be some distinct 
rule laid down that no patentee ought to come for two 
questions of Patent right for the same thing. If he 
chooses to come to me as maker for damages, that 
when settled ought to settle the question so far as 
regards those machines. 

1522. {Mr. Fairhairn.) Would you give a patentee 
the power to come either upon the maker of the 
machine or the user of the machine ? — It is considered 
now that he has the power of doing so, but I have 
been informed that it has never yet been fau-ly tested 
in any court of justice, whether a man who uses a 
Patent machine is an infringer. For instance, take 
the self-acting mule ; suppose I have made a Patent 
mule, there has been no decision that a pai-ty ivho 
has used that mule when so made has been an in- 
fringer. 

1523. {Mr. Hindmarch:) At all events, if I under- 
stand you rightly, you propose that there should be a 
limitation of the right to recover damages, that it 
should not be both against the maker of the machine 




niows that It is a Patent, and has made the machine 
and the other party using it does not know that such 
a 1 atent exists at all ; but if the patentee had not 
the power of coming upon a man who used a Patent 
article, knowing it to bo such, it would alter llio case 
very materially would it not?_If the patentee has 
now tlie power of coming against cither the milker or 
tlie user then I would limit it to one, giving liim his 
option, but I would not let him proowd first against 
the maker and then against tlio user for Uie same 
thing, when he Ims already obtained damages. 

15'2o. But when a person is using a machino which 
ho knows to be patented, ho must expect to be called 
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up by tlie patentee whenever he chooses, must he 
not ? — ^I Lelieve so ; but I believe that it has never 
been decided. 

1526. Is a person in his position justified in making 
use of a Patent, knowing that it is a Patent, without 
coming to terms with the patentee? — If the law is_ 
undecided on the point he is. He takes his chance. 

1527. {Chairman.) Is there anything else which 
you would wish to add to the evidence which you 
have given ? — With reference to the 6th question, 
namely, as to greater facilities being pro\ided for 
the repeal of invalid Patents, I think great facilities 
should be given by which parties might be in a po- 
sition to give evidence of the invalidity of a Patent 
at the least possible cost. Supposing a patentee has 
brought an action, and the Court has decided that 
the thing is old, then I think instead of being at the 
expense of issuing out a writ of scire facias against 
him, the Court ought to be at liberty at once to 
cancel the Patent. But supposing a patentee whose 
Patent was declared to be invalid, gave notice of 
appeal, and prosecuted such appeal until that appeal 
was settled, I would not repeal his Patent. But full 
power and every assistance ought to be given to the 
public to repeal invalid Patents. With respect to a 
Court of Appeal, I should only have one Court of 
Appeal from the Special Court. As to the form of 
it, I think the Court might have the assistance of 
some of the Judges of the other Courts, same as the 
Court of Divorce. Thei'e is one point, with reference 
to the Provisional Specification, which I should like 
see provided for. At the present period it is a moot 
point (at least I have heard difierences of opinion 
between counsel and Patent agents, and others,) with 
regard to the Final Specification. A party applies 
for three distinct things, and when he is making his 
Final Specification he finds that one of the three has 
been previously, used, that it is old. In many Patents 
you find it stated, " since the taking out of my Patent 
"" I find that the second " or third " part has been pre- 
" viously used, and I therefore make no claim for it." 
Now it should be understood that a patentee has the 
power of doing that. But I have heard some parties 
state that you must go to the Attorney General ; that 
you must apply for leave to disclaim ; that it would 
be a fraud on the Crown to claim only for two instead 
of three things. It ought to be clearly understood 
that dui-ing the six months in which a patentee has 
to complete his Specification, if he finds a part of his 
Patent is old, he should have the power of disclaim- 
ing any portion of it which he finds to be old. And 
that would apply to a certain extent, I think, to 
question No. 12. I would give every facility to a 

■ patentee to make any alteration in the shape of Dis- 
claimer or Memorandum of Alteration which he found 
was requisite. I do not see why we should have to 
give notice in the papers, and go before the Attorney 
General, and otherwise. If he gives up a portion of 
that which the Crown is supposed to have given hun 
in the shape of an exclusive right, I think he ought 
to be at perfect liberty to give it up at any tupc, 
without any extra expense ; and the only restriction 
which I should put upon him would be this, that sup- 
posing he altered his Specification, and that alteration 
was virtually an enlargement of his claim or of his 
Specification, the Court, when they came to take cog- 
nizance of it at the trial, might say " It is true you 
" have disclaimed, but it is not a valid Disclaimer. 

1528. {Mr. Hindmarch.) The policy of the law at 
present is that the Attorney General shall look at 
the proposed Disclaimer and see whether it will in 
efi^ect, if allowed, extend the Patent right, and you 
say that that is an unnecessary safeguard to the 
public ; am I to understand you to go so far as that i 
—No ; I do not say it is an unnecessary safeguard 
to the public, but it is unsatisfactory. The practice 
is this :— The Attorney General causes you to ad- 
vertise in the " Gazette " and the London ",Times," 
and several other papers, before he will grant it, and 
when granted it is not conclusive. If the Attorney 
or Solicitor General had finally to decide whether it 



was an enlargement or not, there could be no objec- M.CurtU Esq 

tion, but at present it is an extra expense which you ■' 

are put to for that which practically amounts to 24 Feb. 1863. 
nothing. _^__ 

1529. An Attorney General may not be acquainted 
with the particular description of trade, or there mav 
be terms of art in the Specification which he may 
not thoroughly comprehend,— he calls the public to 
come in to his aid if they think fit so to do ; do you 
not think that a proper and expedient and necessary 
thing to do?— I do not. As far as regards the 
question, I would, as I said before, let a patentee 
have the power of giving up at any time any portion . 
of that for which the Crown has given him an ex- 
clusive privilege, and when he has done that, and 
when he has altered his Specification, he should be 
just as amenable to the Court who ti-y Patent cases 
as he is now, because, as Mr. Grove will remember, 
in a case in which we were, there were doubts 
thrown out as to whether it was a Disclaimer which 
ought to have been allowed, and there was a question 
whether that should not be tried; you have no 
exclusive right (as I understood in that particular 
case) when the Attorney General has sanctioned the 
Disclaimer to say that it is ipso facto valid ; it is liable 
to be called to account before a Court. Therefore, if, 
when you have taken the precaution of the Attorney 
or Solicitor General giving his opinion, and if his de- 
cision is liable to be called in question before a Court, 
surely you may leave it to the patentee to do it, and be 
liable to the same. Another reason why the respon- 
sibility should be left with the patentee is that it is 
impossible for the Attorney or Solicitor General to 
have time to go through and examine the multitude 
of provisional protections which are demanded, and 
also to go through all these questions of Disclaimers 
along with their other business ; it is impossible they 
can do thorough justice to every case. 

1530. {Mr. Grove.) If you allowed the patentee 
to do it by himself, might he not be everlastingly 
shifting his invention about right and left without 
the public knowing what he really meant by his 
Specification ; without any controlling power, a 
patentee might vary his Specification continually, 
and the only mode of ascertaining whether he has 
done it legally or not is by trying an action ? — There 
is no varying, but only giving up a certain portion. 

1531. But by giving up you may vary continually, 
as in a certain case the patentee was said to have 
extended the Patent by the apparent contraction ? — 
Taking that particular case (I do not know what it 
is) if the Disclaimer had been allowed before the 
Attorney General or the tribunal, and it had passed 
them and had then been called into question, what 
would be the harm as to whether it was the paten- 
tee's disclaiming or the patentee's disclaiming sub- 
ject to the Attorney General's approval, because if 
when the Attorney General has approved of it it is 
open to the Court to say he has done wrong, I do not 
see any advantage to either the public or the patentee 
in being called upon to submit the point to the 
Attorney General for decision. 

1532. {Mr. Hindmarch.) Does what you have said 
virtually come to this ; at present the power to dis- 
claim is to disclaim a part of the Specification or 
title, and not the invention ; do you mean that a 
power might be given to disclaim not merely the 
words of the Specification, but to disclaim so much of 
the invention as the party chose to give up ?— I ap- 
prehend the power now is to give up any portion 
of the Patent which he possesses, and if that re- 
lates to two or three subject matters he would give 
up that portion of his invention as well. It applies 
not merely to a particular claim, but it applies to a 
particular machme where you see more than one in- 
vention in the same Patent. 

1533. {Mr. Fairbairn.) Am I to understand that 
the patentee, having had four or six months to amend 
his Specification, and to do everything necessary to 
be done with it, you would aUow him after that 
period to cut off any part of his Patent if he chose to 

3 
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M. Curtis, Exq. do SO ? — Yes ; it is now allowed by going before the 
Attorney General, but you subject a patentee to the 
expense of all these advertisements, and of going 
before the Attorney General, and appearing by an 
agent in London, and I think you ought to curtail 
all useless expense. 

1534. {Vice- Chancellor Wood.) As far as adver- 
tisements are concerned, I suppose that it would 
meet your views, if that is necessary for publicity, 
that it should be done without consulting the 
Attorney General, if that is thought desirable ? — Yes, 
if that is deemed desirable, and it is any protection to 
the public. I never knew an instance in which a 
party had applied for a disclaimer which was adver- 
tised in the " Gazette," and in other places where the 
public, unless it was some particular individual, felt 
it worth their whUe to appear before the Attorney 
General and to say, " This Disclaimer ought not to be 
" granted." 

1535. But if it is necessary to put the public on 
their guard, it would be sufficient for the patentee to 
state, " I hereby advertise that I intend on such a day 
" to disclaim " ? — Yes. 

1536. There ought to be some public notice, other- 
wise a Specification which is enrolled in the Patent 
Office will be deceiving everybody ? — The matter 
must be formally delivered to the Patent Office ; it 

The witness 



must go through the regular Courts, and it would be 
enrolled and printed in the Patent Office with all the 
other proceedings. 

1537. The patentee would be obliged to employ a 
Patent Agent for that ?— No doubt he would. 

1538. {Chairman.) Have you formed any opinion 
upon the question of compulsory licences ? — So far as 
regards licences, I do not see how granting a com- 
pulsory licence is to be settled. 

1539. What is your opinion with respect to grant- 
ing Patents to importers of foreign inventions ? — I 
should gra,nt Patents to. importers of foreign inven- 
tions, or parties residing abroad. 

1540. {Vice- Chancellor Wood.) Would you give 
merely the importer of an invention a Patent if the 
importer of a foreign invention be a person merely 
travelling in France or Italy, and finding something 
new, and bringing it over ? — I think it ought to be 
confined to the inventor, or a party acting for him. 

1541. {Chairman.) With regard to prolongations 
and confirmations, have you any remark to make ? — ■ 
No. I am satisfied with the present appeal to the 
Privy Council. If there could be any means by 
which the expense could be a little curtailed it would 
be beneficial to parties ; but as a whole I have never 
heard any complaints against that tribunal. 

withdrew. 



Adjourned to Thursday next at half-past 4 o'clock. 
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1542. {Chairman.) You have had a large ex- 
perience, I think, of the working of the Patent Law ? — 
Yes, I think that I have. 

1543. Both in defending Patents on your own 
account and probably in resisting Patent claims on 
the part of others ? — Yes. 

1544. You are actually in possession of a con- 
siderable number of Patents, I think ? — Yes ; the firm 
with which I am connected is. 

1545. Have you considered the question of the cost 
of obtaining Letters Patent, whether it is too great or 
too small ? — I think that the alteration Avhich was 
made was very satisfactory both to the Patentee and 
to all parties concerned ; before that the cost was 
excessive. 

1546. You allude to the alteration which was made 
ten years ago ? — Yes. We find now that a great 
number of the Patents which .nre taken out lapse at 
three years and seven years. Patents which we have 
taken out ourselves we have allowed to lapse finding 
that they were not so good as wo at first anticipated, 
that the benefits arising from them were not so great. 

1547. It has been suggested that it would be better 
to have the payment made by annual instalments 
rather than as at present at intervals considerably 
longer, do you think that there is anything in that 
proposition ? — It is a matter of not much consequence, 
I think, whether it be at intervals of three or seven 
years or annually. The payments which are made 
on the Continent both in France and in Belgium and 
in otlicr countries, so far as I remember, are all annual 
payments. I myself think that the English Law, since 
it was altered with regard to the obtaining of Patents, 
has worked very well. 

1548. You think generally that the Law so far 

as it relates to the cost of Patents is satisfacloi'y ? I 

do. 



1549. Have you considered the question whether 
there ought to be a preliminary inquiry before the 
granting of Patents in order to prevent a multiplication 
of useless or frivolous Patents ? — I think that it would 
be very difficult for any one appointed by the Govern- 
ment to decide what is a frivolous Patent. I believe 
that a Patent was taken out for simply putting india- 
rubber at the end of a glove so as to make it tight 
round the wrist ; that might have been considered a 
frivolous Patent, but I believe that it was thouglit to ■ 
be a very good one in the trade and it was new and 
useful. I think that it would be rather difficult to 
draw the line. I cannot see my way to it. 

1550. Do you think that the present inquiry before 
the Law Officers is sufficient ? — So far as my own 
experience goes it is ; there may Iiave been thin us 
which have occurred in other trades which have been 
objectionable, but they have not come within my 
knowledge. 

1551. {Lord Overstone.) Guiding your general 
judgment by your personal experience^ though limited. 
IS the result in favour of retaining the present arraiisre- 
ment, or do you think that it requires any reform R— 
I should be afraid to alter the present arrangement. 
I should be afraid of getting into larger difficulties 
than we have now. 

1552. {Chairman.) You think that it would be im- 
possible to exclude Patents which either are not 
ongmal, or are of no value, without runnins the risk of 
excluding others which might be of real value althou.-h 
they Avould not appear so at tho time ?— I eorlainly 
would give the Law Officers, or whoever had the power 
oi granting them, the power of refusing sonunhin-' 
wiudi really upon the face of it was ridiculous and no"t 
atainikcly to be useful. 

1553. {Lord Orcrstoiu:) Do ^ou think that ihoir 
present power as practically exerted ought to be iu- 
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creased or to be rendered more efficient in its 
operations ? — I am not quite aware of the present law 
in that respect, whether they have the power to refuse 
or not. I believe that they have the power to refuse, 
but I am not quite certain on that point ; if they have 
not I should certainly give them the power to refuse 
something which was absurd or ridiculous. 

1554. {Mr. Fairbairn.) Have you anything to 
suggest with regard to rendering the Specification 
more distinct and clear on applying for a Patent, or 
do you think that that would remedy the evil to a 
certain extent ? — I think that they ought to insist 
upon the Provisional Specification, the deposit paper, 
as it is generally called, being clear and showing 
what the intention of the inventor is, as to what it is 
that he is asking a Patent for. I thint that that 
ought to be very clearly defined. 

1555. {Lord Over stone.) You say that you think 
that the Law Officers of the Crown ought to exercise 
a power of refusing applications for Patents upon the 
ground of their being ridiculous or absurd. Would 
there not be danger that such a power might be exer- 
cised in the very case which you have put, of the bands 
of gloves ? — I think that in that case the inventor 
would be able to show that it was useful. 

1556. Tou think that the Law Officers of the Crown 
could be safely entrusted with a discretionary power 
of deciding what is useful or what is not useful, what 
is serious or what is ridiculous ? — I do. 

1557. {Mr. Fairbairn.') Do you think that that 
would be an improvement ? — I have already said that 
I do not know what the present power of the Law 
Officers of the Crown is ; but I think that they ought 
to have that power if they have not it now. 

1558. You think that they shpuld have discre- 
tionary power to reject any Patent which upon the 
face of it was never likely to be useful at all ? — ^Yes ; 
I would leave them that power with perfect safety ; 
they are men of good common sense, or they could 
not have attained the position which they hold, and 
I think thfit they would not refuse a Patent if the 
inventor could show that it was useful. 

1559. To arrive at that decision it would be neces- 
sary to have some person to examine and investigate 
the nature and the quality of the Patent which was 
sought for ? — Yes. . . 

1 560 That would be a preliminary mvestigation ot 
the Patent itself ?— Yes. Afterwards, when we come 
to the questions with regard to the trymg of Patents 
I shall have some suggestions to make, and peAaps it 
mi"ht be thought that the same body would be the 
proper party to make that examination. ^, ^ ^, , 

\5Ql. {Lord Overstone.) Do you thmk that that 
decision of the Law Officers of the Crown should be 
founded upon an etc parte Vi^^ oi the case ?-I am 
not sure that the Law Officers of the Crown would be 
the best parties. I think that perhaps the other tn- 
bunal, of which I shall speak by and by, may be a 

^^'t^tlchairman.) Do you think that it would be 
convenient to have the question of the 6-.* S^^^g 
of Patents decided by the same authority which 
has to dicidfupon le validity of a Patent when 
„ranted ?— I think that that would be the best. 
^1563 Do you think that the manner m which 
actions and suits instituted by Patentees are at 
present tried, is satisfactory ?-It is yost unsatis- 

^''S In what respect ?-The great delay in the 
first nlace in getting a cause heard is very serious ; 
fhere^fsveiySeatWulty in getting it tried, and 

he "vJtnessIs are very expensive ; -djj^- f ^ « 

11 .1 „r, in Pnnrt vou ahnost always Imd that tne 

Jute shirks i?he doe's not like to try a Patent cause; 

question, and they almost l^^^''^^^'}j,lZ)iS 
cannot understand it, and they wish i to ^e relerrea 
Then if the plaintifi- is against its being referred, he 
has to go on with both Judge ^jfi^^.ffl''^.^^^^ 
and is thought to be a-very stupid man if -hd wiU not 



allow it to be referred ; and vice versa if the defen- SirF. Crossley, 
dant will not have it referred, he goes on under very Bart, M.P. 

disadvantageous circumstances; and when it is re- 

ferred they must select as the ai-bitrator some counsel "® ^^- 1^"*'- 
who has some position, and, of course, counsel of that 
class are very much engaged, they will not give up the 
time which is likely to be wanted in Court for other 
cases, they will not sacrifice their own professional 
business for it ; and when the recess comes they say 
that they want their holiday like other people ; they 
do not like to be taken away for arbitration cases. 
And the remarks which I have made with regard to 
the barrister appointed to try the case applies to the 
barristers engaged on each side. It is very important 
that a Patent cause should be proceeded Tvith every 
day until it is completed, and not that a little evidence 
should be taken one day and a little another, because, 
let a man be ever so clever, when he has heard a por- 
tion of the case, and he is employed in other cases, he 
forgets what he has heard, and by taking it up in 
fragments, in that way, it is impossible to get justice 
done to either side. ' I think that anything more un- 
satisfactory than the present way of trying Patent 
causes in this country it is impossible to have. With 
regard to leaving the question to a jury, I do not think 
it is possible for a jury, taken promiscuously in the 
way they are, sitting in a box looking ,at delicate ma- 
chinery at some distance o% to understand the nicety 
of movements which it is requisite for them to under- 
stand, in order to see whether the justice of the case 
rests with the plaintiff or with the defendant. They 
ought to be able to go and see the thing working, and 
to turn it round themselves, and see where the opera- 
tion is from first to last, before they can thoroughly 
understand it. Too much now depends upon the 
ability of the advocate, as to which of the advocates 
can throw most dust in the eyes of the jury. 

1565. It may be that you would have a question 
involving most complicated points of machinery de- 
cided by a Jury no one of whom has seen a machine 
of any kind at work ? — That is so. 

1566. And probably all parties concerned, the 
Judge, the jury, and the counsel on both sides, have 
acquired what knowledge they possess of the subject 
solely for that occasion ? — Yes. 

1567. I need not ask you whether you consider 
that a satisfactory state of things ?— I consider it 
most unsatisfactory. I think that if we could have 
such an alteration made in the way of trying Patent 
causes as was made when the question was under con- 
sideration before with regard to the obtaining of Pa- 
tents, we should come as near perfection as possible. 

1568 Would you have a special Court constituted 
for the purpose ?— Yes, I think that there ought to 
be a special Court^a Judge appointed who has capa- 
bilities for understanding machinery and chemistry ; 
and I think that he ought to be assisted by two ex- 
perts who should give their whole attention to it and 
that one of the experts ought to be celebrated lor 
understanding machinery thoroughly, and the other 
chemistry, and that both ought to know something 
of the whole ; but still, I think, that they ought to be 
selected from the first men who could be found and 
that they ought not to be allowed to practise on then- 
own account. . -.-l. x.\. „„ „^+ ? 
1569. Would you have a jury with them or not .-' 

I would have no jury. . 

1570 Would you have them only advising the 
Judge, and allow the responsibility of the decision to 
rest with the Judge solely, or would you give them a 
concurrent power with the Judge ?-I thmk that the 
opinTon of the majority of the three ought to be the 

^^\m\' You think it better that they should be men 
i,ermanently employed for that duty, than that the 
Keslouldha^e the option of su----S /° J,^^ 
assistance for the case such persons as he might think 
fit r Yes I do • because there are so few experts in 
Jto^uSy who' are celebrated, and I think that there 
would be a'difficulty in the Judge summonmg^yone 
who had not been .employed by the plamtifi or the 
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defendant. I think that you would get a more dis- 
interested and impartial judgment if their entire time 
was given to the duty. Besides that, if there was only 
one Court, I think that there would be employment 
sufficient. 

1572. Would there not be a difficulty from the fact 
that a'person engaged in that duty, and having no- 
thing else to do, would soon lose his acquaintance 
with the new scientific processes which were going 
on, and would very soon be behind his time as regards 
matters of scientific improvement ? — There would be 
that danger, unless they spent some time in looking 
up new inventions, and keeping themselves acquainted 
with what was going on. 

1573. What would be their inducement to do that 
if they were employed for this duty solely, and were 
not allowed to engage in anything else ? — That is a 
difficulty, I must admit. 

1574. {Lord Over stone.) Is it not a difficulty some- 
what similar to that of a Judge who feels himself 
obliged continually to keep up his knowledge of law ? 

I think that the cases which would come before 

them in Court would keep them informed upon what 
was going on, because it is always the most valuable 
inventions which are pirated. You may take out 100 
Patents which are worth nothing, and nobody will 
copy them ; but if you take out one good one, there is 
sure to be somebody imitating it, and coming, as the 
Patentee will consider, too close, and that is the case 
which they would have to try ; and I think that these 
cases continually coming on in Court would keep 
those persons well posted up as to what was being 
done in new inventions. 

1575. {Mr. Fairbairn.) If I understand you cor- 
rectly, you propose that there should be a Judge and 
two Assessors, a mechanic and a chemist ? — Yes ; but 
both the mechanic and the chemist ought to know 
something of the other branch as well. 

1576. You mean that both should have a general 
knowledge both of mechanics and of chemistry ? — 
Yes. 

1577. Have you considered how such a tribunal 
would work under these circumstances ; whether the 
decision should be by the Judge alone or_ by all the 
three ? — My impression was to leave it with the 
Judge, but still I think that the Judge ought to be 
influenced very much by the opinion of his assistants. 

1578. That they should advise the Judge ? — Yes. 
I am rather inclined to let the responsibility r^st 
with the Judge. 

1579. Suppose that the Judge took altogether a 
different view of the subject from that taken by the 
parties who assisted him ? — That is the difficulty. I 
am not quite certain whether it would be better to . 
give them a voice or not ; but my first impression be 
fore coming here to-day was to leave the responsibility 
with the Judge, thinking that he would be advised by 
those who were appointed to assist him on mechanical 
or chemical subjects. 

1580. You would, probably, make all three respon- 
sible for the decision, whatever it might be ? — I should 
not like to pledge myself to an opinion upon that 
point. I should like to think a little more upon it 
before I said which would be the best course ; but I 
apprehend that there would not often be a great 
difference. 

1581. {Chairman^) Though you may not have 
worked out these various questions of detail very 
fully, you are quite satisfied that the present Courts 
are not what they ought to be for Patent causes, and 
that it would be advisable to have a special Court with 
some machinery in the nature of that which we have 
been discussing ? — Quite so. 

1582. You also think that Patentees, and those 
interested in Patent cases, would be satisfied without 
the supposed protection of a Jury ? — I do. All the 
Patentees that I have ever seen are not favourable to 
juries for Patent causes where there are diflicult and 
complicated questions. If they are easy to be under- 
Stood there is no objection to a jury, but in difficult 
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cases, as they generally are, I think that a jury is not 
the best tribunal. . . 

1583. I think you have also expressed the opinion 
tTiit assuming such a Court to be formed, it might 

£lrrb: co'nveniently employed in the prelimi^^^^ 

investigation of claims for Patents ?-Yes ; I think 
thatthaiwouldbe better than thepresentarrangement 

1584. You mean, I presume, that in the event o± 
the Law Officers refusing a Patent, or m the event^of 
their feeling a doubt about the case, the 
Patentee might appeal to the Court, or 
Officers might refer the question to tHe 

1585.°'So that there should be, in fact, an appeal 

from them ?— Yes. . n + + i,^ 

1586. {Lord Overstone.) Assuming a Court to De 
constituted, such as you contemplate, do you think that 
there should be any appeal from the decision o± that 
Court 'f—1 would admit no appeal from that Oourt. 

1587 {Mr. Grove.) Would not you admit an appeal 
upon points of law ?— Yes, upon points of law, but I 
am speaking now as to the fact. 

1588. {Lord Overstone.) 1 understand you to state 
it distinctly as your opinion, that if a satisfactory 
Court was constituted, and also some additional 
stringency given to the preliminary examinations, 
you then think that the Patent Law of this country 
would be in a perfectly satisfactory condition ? — 

I do. , . . 

1589. ( Chairman.) Are you aware of the proposition 
which has been made as to the rendering it compulsory 
for a Patentee to grant licences for the use of his 
invention ?— Yes ; but although I think that every 
Patentee, for his own interest, ought to grant licences, 
still to make it compulsory by law, I think would land 
us in more difficulties than we are in at present. 

1590. Although it may happen that a man is per- 
verse or foolish enough to shut up his Patent from 
others, when it would be in his power to make a much 
more profitable use of it, you think that that is like any 
other case of an abuse of private property, not to be 
interfered with without greater inconvenience than 
the interference would avert ? — Yes, I think that the 
remedy woilld be worse than the disease. 

1591. {Mr. Waddington.) I suppose you must hare 
some jury or some other tribunal to put a value upon the 
licence ? — Yes, that is just where the difficulty is; the 
Patents may vary so much in value, and then, as it is 
in our own case, there may be Patent after Patent 
for improvements, there may be improvement upon 
improvement ; and the difficulty is to say how much 
is to be paid for one Patent and how much for another; 
they are all combined in one machine, and to have it 
put to a third party to decide how mucii is to be paid 

' in case of the Patentee and the licensee disagreeing, I 
think would be a most complicated arrangement and 
very difficult to work out. 

1592. {Chairman.) In point of fact, to make that 
arrangement, even supposing it possible, would be 
totally to alter the nature of a Patent ? — Yes, I think 
it would. It would be found exceedingly difficult to 
carry out ; it is one of those things which sound very 
nice in theory, but it is very difficult when you come 
to get it into detail. 

1593. {3Ir. Forster.) It has been suggested that 
tlie Patent should expire in a certain number of years 
shorter than^it does at present, unless licences were 
then granted ; do you think that if there was such a 
regulation as that, the possessor and the public would 
not be able to make bargains togctlier ? — I do not 
think that it would be worth 1 he paper upon which it 
was written, because the Patentee would escape it by 
putting an exprbitaut price upon the licence. 

1594. But the suggestion is that the Patent should 
expire unless licences were granted for a certain term 
of years, consequently he would lose the PatcMit alro- 
gether ?— Then every Patentee would urant licences, 
but the price -^N-ould be exorbitant. 

1595. {Mr. Grove.) It has been suggestod ihat in the 
renewal, the Court or whoc\er renewed the Patent 
should as it were fix the maximum, that just as in au 
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Act of Parliament you give a power for tolls up to a 
certain point, so here the Patentee should have his 
Patent renewed upon condition that he granted licences, 
but at a fixed sum, so much per ton, or so much per 
spindle ? — That is where the difficulty would be ; 
when you came to " per," the difiiculty would be to 
fix that amount, because there are so many Patents in 
one machine for various improvements in it, that to 
say how much the sum is to be for the particular 
Patent which you are going to let expire if the 
Patentee does not grant licences, would be very com- 
plicated and very difficult. 

1596. {^3Ir. Hindmarch.) Besides that there are 
parts of machines, there is a Patent for the whole of 
a machine, and the use of a part may be an infringe- 
ment ; it would have to be decided how much was to 
be paid for the whole, how much for a part, and how 
much for each part ? — Yes, you would, 1 think, get 
into such difficulties that it would not be simple 
enough to work well. 

1597. {Mr, Fairbairn.~) How would you deal with 
the case where a manufacturer has a Patent for a 
particular machine and he wishes to employ it ex- 
clusively in his own manufacture and to grant no 
licences at all if it is to his interest to do so ? — I think 
it is rather a hard case not to allow him to do so, if he 
wishes to do it. 

1598. Would you make it compulsory for him to 
grant licences ? — No, I am against a compulsory 
licence. 

1599. Then the public would be deprived of that 
patent if he chose to carry it on upon that principle 
until the expiration of the Patent ? — I think that he 
ought not to be compelled to grant licences. 

1600. But still it is to the interest of every Patentee 
to grant licences ?— Yes, I think so ; but you are 
putting the case where a man thinks it to be his in- 
terest to make all himself. I think he is mistaken in 
doing so, because he will have so many more in- 
fringers than he would if he granted licences. 

1601. {Lord Overstone.) Your view, as I under- 
stand it, is this, that the temptation of price never 
fails to place at the command of the public the fullest 
supply of an article which can be produced ? — Yes. 

1602. {Mr. Waddington.) As a general rule? — 
As a general rule. I would not say that there are 
no exceptions. 

1603. {Mr. Fairbairn.) It is very frequently re- 
marked that people applying for Patents not only apply 
for a Patent but make a number of claims for a great 
number of improvements and difierent ways of doing 
the same thing, would you, under those circum- 
stances, confine the Patentee to giving a clear and 
distinct Specification for one object alone ? — I think 
that the general way of specifying a Patent is to 
describe fully what the invention is, and instead of 
having it drawn up at the end with a number of 
claims, as it used to be, it is generaUy worded that 
the Patentee claims substantially as described, and 
then it would be found out afterwards on trial as to 
what was new and what was old. 

1604. {Mr. Grove.) But is that fair to the public, 
because it maybe that some things are obviously new 
and some things are obviously old ; but there may be 
a great many other things upon which people have 
great doubt whether they are new or old ; the law 
at present is, that the Patentee should reasonably 
indicate what is new and what is old, or rather 
wherein his invention consists ?— I think that ought 
to be done in the Specification. 

IfiOo. Do you think that it ought to be done more 
stringently than in practice it is at present done .-' 
The law at present is, that the Patentee should so 
particularly describe it ; but complaint has been made 
that, practically speakinjr, that is not sufficiently ad- 
hered to in the administration of the law.— 1 think 
that the inventor ought to state where his novelty 

I'GStS* 

1606. {Mr. Fairbairn.) He may put in a number 

of clauses to cover any prospective invention or irn- 

' * provement which may take place ?— Yes. I think 
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1607. {Mr. Hindmarch^) In a Specification, framed 
as you have mentioned a minute or two ago, describ- 
ing the whole machine, have you not known many 
instances in which it was extreinely difficult for any 
one to say what was invented, or what was claimed 
to have been invented ? — ^I do not know that I have 
found that difficulty. 

1608. Is there any difficulty in describing in clear 
and distinct language what it is that a man has in- 
vented, if he really has invented anything ?— I think 
that he ought to do so. 

1609. Do you think that there is any practical 
difficulty in his doing it ? — ^No, I do not see why there 
should be. 

1610. You yourself have had a good deal of prac- 
tical experience, I believe, as inventor ? — ^No. I never 
took out but one patent myself. 

1611. However, you have had your attention a 
good deal drawn to Patents and Specifications ? — 
Yes. 

1612. Do you see any difficulty whatever in Pa- 
tentees expressing in clear and distinct language pre- 
cisely what they have invented and no more ? — I think 
that it ought to be done and that it can be done. 

1613. {Chairman.) Have you considered the ques- 
tion whether it is expedient to grant Patents to 
importers of inventions from abroad not professing 
to be themselves inventors ? — ^Yes, I think that it 
ought to be allowed. 

1614. Do you not think that if any invention of 
value is used on the Contirent if one person does not 
bring it over another will ; is there any object in re- 
warding with a monopoly the first person who does 
so ? — Yes ; I think that the first person who does it 
ought to have the advantage of it. 

1615. {Mr. Hindmarch.) Do you think that an 
importer should have the same degree of privilege 
granted to him as an actual inventor ? — Yes, because 
practically, an inventor, when he wishes to secure his 
invention in another country, applies in time before 
anyone else can get it. 

1616. {Mr. Grove.) That is where the importer is 
a mere nominal trustee for the inventor ? — Yes. 

1617. But there is another case which may be sup- 
posed ; suppose that a machine invented in France, 
and published in the newspapers there, and suppose 
that a person accidentally reading those newspapers 
at Calais immediately crosses over to England and 
takes out a Patent for it himself, he may thereby 
exclude the real inventor from England, would you 
grant a Patent to such an importer as that ? — I think 
that it ought to be done simultaneously with his Patent 
in France to prevent a case like that from occuring. 

1618. That it should be, in fact, to the foreign 
inventor or his agent ?— Yes. 

1619. {Lord Overstone.) But not to an accidental 
observer of a Patent solely in consideration of his 
sagacity in seeing its utility, and his bringing it for 
the first time into another country ?— I think that that 
would be best obviated by insisting upon the date 
in this country being very near the date m the foreign 
country, or otherwise, that the article should be in- 
eligible to be patented. After it was prmted in a 
nelspaper I should say that it was public property 
If an inventor abroad choose to let it be published 
before he takes out a Patent in England he ought to 
lose his right of having it patented in England. 

1620 (Mr Waddington.) He would lose it sup- 
posing any onehad brought it into practice in England? 

"ifi^^i {Mr. Forster.) Do you think that the 
English public would be losers if it was made im- 
posfible for a Patent to be granted to an importer of 
foretn iaventions ; do you think that we should lose 
tSventions ?-I have just been stating that I would 
make it come within the proper date. 

1622. Supposing that the right to a Patent m such 

Q 
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Bart., M.P. the English public would be losers by it ? — I think 

"7 that you would inflict a great injustice upon the in- 

^ • ventor abroad if he were not allowed to nominate 

some one in this country to take out a Patent for 

him. 

1623. But independently of the question of justice 
to the foreigner, do you think that the English public 
would be losers by that power being taken away from 
the foreign inventor ? — I cannot see that the English 
public would be losers. 

1624. It has been stated that the inducement of the 
English market is So great that it might delay the 
inventions; do you imagine that in the present state 
of commerical intercourse between us and the Con- 
tinent that is possible ? — I cannot see that there 
would be much injustice done to the public, but I 
think that an injustice would be done to the foreign 
inventor if he were not allowed to appoint an agent 
in this country to do it for him. 

1625. You are in favour of the practice being con- 
tinued in the interest of the foreign Patentee and not 
of the English public? — Yes. 

1626. (Mr. Grove.) Might there not be this interest 
on the part of the English public that if England 
granted no Patents to foreign inventors, foreign 
nations would probably reciprocate, the consequence 
of which would be that a great many English inven- 
tions would be restricted in England, and open 
abroad ? — Yes, that would be the natural effect. 

1627. (Mr. Hindmarch.) But if Patents are to be 
granted to importers, ought not, in your opinion, the 
law to grant the Patent to those who obtain the in- 
vention with the leave or the concurrence of the 
actual inventor ? — It might be that the inventor had 
sold his invention abroad to another party with all 
interest therein. 

1 628. Then he would concur ? — He might be 
dead. 

1629. (Mr. Grove.) You might make it the inven- 
tor or his assignee ? — Yes, I think it ought to be the 
inventor or his assignee. 

1630. Should not there be some requirement on the 
part of the Law Officers, or some other persons, that 
when applications for Patents for foreign inventions 
were made, there should be either an affidavit or some 
guarantee that something was being granted for 
the use of the inventor or his assignees ? — Yes, I 
think so. 

1631. (^Chairman.) I think that you have paid 
some attention to the law as it respects disclaimers 
and memoranda of alterations ? — Yes ; with regard to 
the disclaiming of Patents as it now stands, a Patent 
may have something in it which is old and worth- 
less, and it may have something in it which is very 
good and valuable ; but an action being brought the 
inventor would be cast until he had disclaimed that 
which was bad in his Patent, and it is now left with 
the Law Officers of the Crown to decide whether he 
may hold those who have infringed the good part of 
the Patent liable to pay for it prior to the disclaimer or 
not. I cannot see why that ought to be left with the 
Law Officers of the Crown. I think that the inventor 
ought to stand in as good a position with regard to 
that part of his Patent which has been infringed after 
he has disclaimed, as though it had never had any- 
thing bad in it ; that is to say, that those who have 
worked his invention before his disclaimer ought to 
be responsible for it. 

1632. {Mr. Waddington.) Though they may have 
been right in thinking that his Patent was void ? — 
Yes ; his Patent wanted amending, but because it 
wanted amending that is no reason why people should 
use the part of it which was good, without paying 
for it. 

1633. Still nan constat that he would have dis- 
claimed. At the time when they used it tlii'v had a 
right to suppose that it was invalid in law ? — Yes, as 
the Jaw stands now, but I think that the law wants 
allcriau; in that respect. 

1634. {Mr. Grove.) Would you not then be in this 



difficulty ; we will assume that a Patentee has a por- 
tion of his Patent which is invalid and bad, either 
from being not new, or from being imperfectly speci- 
fied, or from some other reason, the public must be 
assumed to know that it is so invalid and bad, because 
they take the advice of their legal advisers before 
they use the thing, and they use it knowing or 
believing that it is invalid. Then if the Patentee 
disclaimed, would you let him have the power of pro- 
ceeding for infringement as to that portion ? — I 
would not make it retrospective. After the law was 
altered the public would know that if they used that 
which was new and useful in a Patent they would be 
liable to pay for it, although the inventor, by some 
mistake, had put something into it which was old and 
useless. 

1635. You mean that if they had used that which 
was new and useful and which was not disclaimed, the 
fact of the Patentee having disclaimed other portions 
should not make them the less liable for an infringe- 
ment of it ? — Quite so. 

1636. {Mr. Hindmarch.) You assume that to be a 
mistake, it may be that a man framing his Specification 
purposely puts in something which is old, and is hold- 
ing out to the public a statement that he is entitled to 
that. If a man does that, do you think that he is 
entitled to such an indulgence, as to be allowed to 
make his Patent good, and then bring actions for 
bygone infringements ? — Yes ; I do not see any injury 
at all in that respect, because he is bringing his action 
for the part which was new and useful, and that is my 
case ; that he is bringing his action for infringing 
something which is new and usefiil ; and the fact of 
his having to disclaim something which is neither new 
nor useful ought not to put him out of Court, and pre- 
vent him from getting damages for what had passed 
prior to that. 

1637. {3Ir. Waddington.) You go upon the old 
maxim utile per inutile non vitiatur ? — Yes. 

1638. {Mr. Grove.) Supposing that there are 20 
claims in a Patent and 19 of them are bad, you would 
still allow the Patentee to proceed for the infringe- 
ment of the one good claim ? — Most certainly, be- 
cause it is only in the one good one that the mischief 
has been done. 

1639. You know that at present the Law Officer 
has the power of enabling parties to bring actions for 
undisclaimed parts of a Patent, and that permission 
has been granted in one or two cases ? — Yes ; but as 
a rule the Law Officers do not grant it ; and I do not 
see why any discretion should be given to them with 
respect to it. I do not see why an infringer ought 
not to pay the Patentee for that which he has been 
using of another man's, which was new and useful, 
and patented, because he happened to have something 
in his Patent which was not new and useful. 

1640. I presume that the reason for Avhich that 
power is given is this : that if the Attorney or Soli- 
citor-G-eneral thinks that there is some very small 
part of the Patent which would deceive nobody, and 
that the substantial part of the Patent has been in- 
fringed, he would probably give leave to bring an 
action for such infringement ; but that if on the 
other hand, he thinks that the Patent has been so 
mixed up with good and bad, that the public have 
been practically deceived by it he would say, " You 
"must only proceed upon subsequent infrinoomont 
" when you have made the matter clear." Is not that 
a fair discretion to vest in the Law Officers with re- 
spect to disclaimers ?_It would be for the defendant 
to show that he had not infringed the new part. 

1641. The defendant infringes upon the belief that 
the Patent is altogether bad ; he sees so much that 
IS bad in It that he assumes the whole to be bud. and 
we will take it that he may reasonably assume it ; 
then the Patentee disclaims or not some piirt which 
may be valuable, but which is a great deal mixed up 
with the other parts ?_I think that when the law 
had b,-en altered a party would not -o ou infriuging 
a 1 alriit when he knew that he was doin- that which 
had been patented, and knew tliat it was new -md 
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useful. I do not think that parties ought to be aUowed 
to go on working that which is new and useful, and 
which has been patented by a man because he happens 
to have something in his Patent which is not new and 
useful. I think that they ought to be responsible for 
past infringements. 

1642. {Mr. Hindmarch.) Suppose that a Patentee 
comes in the 10th or the 12th year of his Patent (a 
thing which is by no means uncommon) and enters a 
disclaimer, and then says to all persons engaged in a 
particular manufacture, "Now, you have been in- 
" fringing a little bit of my Patent, and I wUl make 
"you all pay;" is that a state of things which you 
think ought to be allowed ? — Yes ; but it would only 
begin to take place after the alteration of the law : 
any alteration which you made now would not allow 
a Patentee to go back from this time. 

1643. Do you think it expedient that there should 
be such a law ? — I do. 

1644. {Mr. Forster.) Do you not think that the 
public are in some cases afraid to use inventions (at 
least, a part of the public) because they do not like to 
incur the risk of an action for infringement ? — Yes ; 
that is why I want to make it more simple. 

1645. That being the case, do you not think that it 
would be a disadvantageous thing for the public if 
any encouragement were given to a man to be less 
careful as to whether he included in his Patent that 
which he had no right to include ? — I do not see 
where the advantage to the inventor would be in 
putting in that which was old. 

1646. Would there not be this, that he would obtain 
a monopoly over what was old, except in cases in 
which the public were to challenge his right to use 
it ? — The parties infringing would, of course, have to 
make themselves informed as to what was new and 
useful. 

1647. Would it not throw upon the public the ne- 
cessity of doing a thing which it is not just that they 
should be obliged to do ? — There might be a little 
danger of that, but I think that the balance, looking 
at it in one way and the other, is in favour of the 
position which I have taken in the matter. 

1648. {Mr. Grove.) Does not it invert the onus — 
does it not, instead of throwing upon the Patentee the 
duty of stating clearly his invention, throw upon the 
public the duty of finding out what portion of his in- 
vention is new and useful out of a great number of 
other things — is that the proper onus ? — is every 
tradesman to be bound to scrutinize all Specifications, 
which we may assume for our present proposition, 
have a great deal of useless and old matter in them, 
and to find out what portions are good ? — There 
might be some danger in that. 

1649. {Mr. Hindmarch.) Does not a Patentee or 
an inventor when he comes and «sks for a Patent say 
this in fact to the public, " I know of something, which 
" is new and useful, which you know nothing about ?" 
— is not the policy of the law rather in saying that 
the burthen of proof and the duty should be cast upon 
him, to show that all that he claims is in truth both 
new and useful ? — To the best of his knowledge. 

1650. If that be so, would it be wise to create a 
different state of things, in which a person might be 
allowed to say,- " I will keep a Patent for ten things, 
" nine being bad, and at the eleventh hour, or just 
" before the Patent is out, I will disclaim all but one, 
" and bring actions against everybody who has been 
" using that one ?" — I am not prepared to say that 
there are not difficulties on both sides, but I think 
that the hardship on the inventor is very great. 

1651. {Lord Overstone.) Your opinion is that the 
power of disclaiming is a just power to give to Paten- 
tees, although in certain supposable cases that power 
may be abused ? — No, not abused in disclaiming. 

1652. The meaning of my question is, that the 
power of taking out a Patent in such a form as has 
been stated in the presupposed cases, would be an 
abusive power in some instances, a,nd the Patentee, 
you still think, ought not to lose the full value of his 
Patent, although he may have taken it out in a form 
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made a mistake m putting something in which is old, 

he -ought to be protected for that which is new and ^^ ^^^- 1^^^- 

usetul and to stand in the same position ; at the same 

time, 1 must say that, from questions which have been 

put to me, there is a good deal to be said on the other 

side. 

1653. {Mr. Hindmarch.) Supposing a Patentee to 
have granted a licence to use a particular part of his 
invention, I believe there is no difficulty in the way 
ot his afterwards disclaiming that. In such matters 
as that, do you think that there should be any restric- 
tion upon the Patentee to prevent him from doing 
such a thing ?_I would leave every Patentee to dis- 
claim what he likes, and no licensee should prevent 
his disclaiming. 

1654. Supposing a Patentee to have granted an 
exclusive licence to use a particular part of an inven- 
tion, and to have taken a large sum for the use of it, 
would you allow that Patentee to go and disclaim it ? 
— I think that a person taking an exclusive licence 
ought to guard himself against that by the terms on 
which he takes it. 

1655. {Mr. Waddington.) He can easily provide 
against a disclaimer so as to enable himself to bring 
an action ? — Yes ; if a person takes an exclusive 
licence to a thing he becomes almost owner of the 
Patent and ought to have some control over the 
disclaimer. 

1656. There might be an implied contract that the 
Patentee should not disclaim any part of the licence, 

but it would be easy to make an express contract ? 

It would be easy to make an express contract, and 
where the Patentee is licensing everybody who comes 
I think that he having the Patent in his own hand is 
the best judge of what requires to be disclaimed, and 
so long as the Patent is held in his own hand without 
let or hindrance from other people, he ought to be 
allowed to disclaim what.he thinks proper ; but if he 
grants exclusive licences, then those who take the 
exclusive licences ought to have something to say 
upon that subject, and to have an agreement with 
him. 

1657. {Mr. Grove.) Did you say that you thought 
that any Patentee might disclaim whenever he liked, 
subject only to the whole of his disclaimer being an 
illegal one or that you would stiU have the Law Offi- 
cers' permission ? — I think that he should have the 
permission of the Law Officers as now. 

1658. {3Ir. Fairbairn.) If I understand you cor- 
rectly, if the Patentee chooses to disclaim certain 
parts of his Patent and adhere to one part which is 
really useful to himself and the public, you would 
consider it as a valid Patent the same as if there had 
been no disclaimer at all ? — Yes ; that was the impres- 
sion which I had when I came into this room, but 
certain questions have been put to me by gentlemen 
having much more experience than I have, which 
have shown me that here is a good deal to be said on 
the other side. ' 

1659. {Chairman.) Is there any other point upon 
which you have suggestions to ofier us ? — I think that 
I have exhausted the printed questions which were 
put before me. 

1660. {Mr. Hindmarch.) I think that you have 
been a good deal interested in designs ? — Yes. 

1661. You have spoken of a peculiar Court to be 
constituted for the trial of Patent causes. In your 
judgment, would it be an expedient thing to transfer 
all decisions respecting such designs to a Court of that 

description ? I think that all questions of appeal 

might be safely sent to that Court, but at present, 
where the parties agree, magistrates can try a case of 
the infringement of a registered pattern. I think it 
is well to leave that so, but in any case of appeal 
against the magistrate's decision, or if the parties 
were disposed to try it before the Court which I would 
constitute, I think that it would be the very best 
Court which they could have. 

1662. {Mr. Grove.) Another matter might occur. 
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SirF. Crosslcy, Some persons have expressed a doubt whether there 
Bart,, M.P. -would be a sufficient amount of business for such a 
Court. Assuming that there is anything in that 
doubt, you are aware that there are a great number of 
cases, such as engineering contracts and nuisance 
actions, which ai-e very similar and which require a 
similar sort of special knowledge in the Court to 
Patent actions ; in your opinion, would it be desirable 
that the Judges should have the power of transferring 
those cases to such a Court ? — Yes, I think that very 
desirable j and with regard to the costs of the new 



Court, I think that they should not come out of the 
Consolidated Fund, but out of the surplus money for 
taking out Patents. 

1663. The cases to which I allude frequently last 
as long and are as troublesome in interfering with 
other business as Patent causes ? — Yes ; although 
they are not called Patent causes they are practically 
very much of the same character, and would be very 
well disposed of in that Court if they had the time 
in addition to disposing of Patents and registering 
designs. 



The witness withdrew. 
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1664. (Chairman.) I need not ask you whether 
you have had a very considerable experience in the 
working of the Patent Laws ? — I have had a good 
deal of experience of the working of the law, and I 
have taken a good deal of pains about the alteration 
of it from time to time. 

1665. You were a witness, I think, before the Com- 
mittee which preceded the alteration of the law 1 1 
years ago ? — I was. I prepared the Bill which was 
ultimately passed by the Committee of the House of 
Lords. In 1851 there were two Bills introduced ; they 
were consolidated into a third Bill, and that Bill was 
lost from want of time just at the end of the session, 
but it was passed with some alterations in the sub- 
sequent session. 

1 666. And since that time you have watched the 
working of the Act with a good deal of care ? — 
I have. 

1667. First, as to the cost of obtaining Patents 
under the present law, do you consider that that cost is 
excessive ? — I do not, but I think that the cost is a 
secondary consideration. I certainly think that the 
cost is quite enough, and any alteration should be 
towards the reduction of the first cost, provided that 
you had the other sort of checks, which were con- 
templated by the Patent Law Amendment Act. 

1668. Do you think that there would be any ad- 
vantage in changing the mode in which the payment 
is made ? — None whatever. I conceive that the 
periodical payment has answered most admirably. 
Great objections were urged against an annual pay- 
ment ; that is the mode of payment which exists in 
some countries, and it is said to be a continual ti-ouble 
to the Patentees as no doubt it is ; it leads to Patents 
lapsing without any good reason. I conceive that the 
present mode of payment has operated very well and 
that it is very judicious, because a party has the option 
of abandoning his Patent ; and if it is a successful 
Patent the payment becomes a sort of tax to the ex- 
chequer, to which, in the case of a successful inven- 
tion I see no objection in principle. But as regards 
the first payment I think that it rests entirely upon a 
different footing. 

1669. Then we may gather from you that with 
regard to the cost you do not think there is much 
necessity for making any change ? — None whatever ; 
if there were any I think it should be towards the 
reduction of the first cost. With reference to that 
point I should like to say, that I know that a very 
great difference of opinion exists among inventors as 
to the operation of the second and third payments, 
whether they are omitted to be made by reason of the 
mere cost, or whether it is found more convenient to 
take out other Patents. I am not aware that we have 
been able to collect facts to enable us to arrive at 
anything like an accurate conclusion as to what is the 
cause of the great number of patents which drop. You 
have probably have had evidence as to the number ; 
it is very large, and to that extent operates very 
beneficially. 

1670. With regard to the present mode of obtain- 
ing Patents, do you think that the inquiry which 
takes place before the Law Officers is sufficient or 
satisfactory ? — I think that it is not only useless, but 
positively mischievous in many ways. It is useless 
on many grounds ; first of all you have two Law 
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Officers, and they have no means of knowing that the 
one may not be granting a Patent for the same thing 
as the other, and within niy knowledge I can mention 
cases where five or six Patents have been granted 
within a very short time, containing if not the same 
thing, so much of the same thing that one Patent 
would vitiate the other. Therefore, as regards the 
present system, there is no means of communication 
— there is no community of information as regards 
what is being patented ; practically almost every- 
thing is patented, and under a show of examina- 
tion and inquiry there is really none. But I say 
that it is positively mischievous, because it gives 
encouragement to a large class of speculators, and it 
is, I believe, from the number of Patents granted to 
that class of people that almost all the objections 
which have been made to the Patent system arise. 
It is mischievous in this respect : persons trading in 
Patents, mere speculators, get the certificate of the 
Law Officer, which is supposed among the ignorant to 
have some effect, whereas it is known perfectly well 
that it has none, and I believe that the examination, 
such as it is, without doing any good, is positively 
mischievous in that respect. 

1671. {Lord Overstone.) You think that the 
granting of a Patent by the Law Officers of the 
Crown upon an examination which you consider to 
be worthless, gives a fictitious character to Patents 
with the uninformed public? — I know that it does, 
and that it is used as such, and I believe that if the 
matter were examined into, and the statistics care- 
fully taken of the class of Patents and the class of 
inventors, that would be found to be so. You may 
separate inventors and Patentees into two classes, 
the one class pure theorists and persons who have 
nothing to do with the existing manufactures, and 
the other class persons who have to do with the 
existing manufactures. The first class are mere 
speculators and theorists. I do not use that term at 
all offensively, because we know perfectly well that a 
great number of the greatest steps are due to people not 
connected with existing manufactures. The minds 
of persons connected with existing manufactures go on 
in a sort of groove, and they very often are the last 
persons to improve or adopt improvements when 
brought before them ; but there are people who want 
protecting against their own ignorance. Persons 
trade upon this certificate of the Law Officers as au 
approval, which it is not, and is known not to be. 
Then, as regards the more legitimate class of in- 
ventors, those who are improving in their own line 
and in their own manufactures, they ijet no advanta^-e 
from the investigation whatever ; they receive ' no 
information as to what other Patents are a;oin<^ on 
or as to what may be contained in existing Pateiits ' 

1672. {Mr. Hindmarch.) In that do you allude to 
what js called the provisional protection, which 
seems to give persons a show of a right ?— I conceive 
that to be most admirable. I conceive that pai-t of 
the new Patent Law cannot be spoken of in too un- 
qualified terms of approval. Under the old system 
you had no protection until the Patent was o-nuitod' 
which ^vas very often six weeks or two monUus, and 
seldom less than a month after the application ; tJiat 

ed to all sorts of practices, whicli lero descn-ibed 
before the tribunal on the examinatiou in 1851 as 
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dodging and worse than horse-jockeying, whereas 
now you get protection, if you get it at all, from the 
day of application, and you have your rights limited 
to a certain extent by this provisional protection. 
You get a Patent after the show of an examination, 
whereas, in point of fact, there is no real examination. 

1673. Patents are now granted as of the day of the 
application ? — That is an alteration under the new 
law and a most admirable alteration. 

1674. Therefore nothing which takes place after 
that date can be injurious to the Patentee ? — ^Nothing 
whatever. 

1675. Is not the show of what is called provisional 
protection beyond that mischievous rather than other- 
wise ? — That is what I am saying. In the objection 
which I am now taking I do not draw a distinction 
between the provisional protection and the Patent, 
because I consider them for that purpose pretty much 
the same thing. I conceive that the provisional pro- 
tection which a person gets in this way, without any 
real examination, and the Patent which he gets for 
the thing in that point of view, may be treated as the 
same. A person gets a Patent for what is old or 
worthless under the show of an examination, and 
thereby is enabled to trade to a certain extent upon 
the ignorant public. 

1676. The reason why I put the question is this — 
according to the provision of the Patent Law Amend- 
ment Act, the Attorney or Solicitor-General is bound 
to examine the Provisional Specification, and find it 
sufficient to satisfy his opinion, and the result of that 
is said to be the grant of provisional protection, and 
I thought that it was to that that your observations 
applied. You are not objecting to that ? — ^No, cer- 
tainly not. I think that that provisional protection 
is a most admirable thing. I would only say, as re- 
gards that, that I think in practice the prmciple and 
the intention of the statute has been rather departed 
from, and that the rules which the Commissioners 
issued have led to Provisional Specifications being 
very much longer than was ever intended, and to 
occasion conflict between them and the Final Specifica- 
tions, which, if the letter and the spirit of the statute 
had been adhered to, would not have been the case. 
The Provisional Specification, by the 6th section of 
the Patent Law Amendment Act, is to describe 
" the nature of the invention," nothing more than 
that ; the Final Specification is to describe " the 
" nature of the invention, and in what manner the same 
" is to be performed." Then the Commissioners have 
made rules dated the ISth of October, 1852, which 
state that « the Provisional Specification must state 
" distinctly and intelligibly the whole nature of the in- 
• " vention, so that the Law Oflacer may be apprised of 
" the improvement, and of the means by which it is to 
" be carried into effect." Those last words have intro- 
duced a considerable change in the practice from 
what was certainly intended, and a confusion between 
the Provisional Specification and the Final Specifica- 
tion, which, when the patent comes to be litigated, 
leads to a great number of legal questions, and con- 
tributes very much to the expense of litigation, which 
would be wholly avoided if what I consider the true 
character of the Provisional Specification had been 
more carefully preserved. . , .„ ^, „„„fi„ori 

1677 {Mr. Waddington.) And if they confined 
themselves to the nature of the i^^™^^ J^ly^T 
Yes; a practice has grown up in compliance with 
these words, introducing "the means by which it is to 
" be carried into effect," which has been the mtroduc 

of what is the intention 
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visional Specifications are very often expanded into a 
length which certainly is very inconvenient, and 
which entaUs expense at every stage ; they contain 
matters which properly belong to the Final and not 
to the Provisional Specification. 

1679. Has not the effect of the Provisional 
Specification, coupled with what the Law Officers 
do, namely, in seeing that it is not a sham, but 
appears, at all events, to disclose some invention, 
been very much to prevent the fraudulent dealing 
with Patents which took place before ? — It has pre- 
vented this fraud, which it was a great object to 
prevent, namely, that a person would take out a 
Patent with a general title, and would have an open 
Patent, as it was called, with a general title, and 
then, when he found any body interfering with him, 
he would get it sealed, and have six months to put in 
anytliing which he could sweep into the Specification 
by fair means, or others — anything which the title 
covered. That abuse it has entirely cured. 

1680. {Lord Overstone.) You have stated that, in 
your opinion, the examination by the Law Officers of 
the Crown is a semblance only as regards any useful 
■ results, and that it is too much of a reality as regards 
mischievous results, by what changes would you 
propose to obviate those objections ? — I would propose 
that the Law Officer should be required (not be at 
liberty, but be required), as he was required by the 
bills as they were settled in 1851, to call in some 
person, in the nature of an assessor- or an examiner, 
for the purpose. Your Lordship is probably aware 
that a most important alteration took place in the. 
Bills as they were settled in 1851 and in the Act of 
1852, which was this ; whereas, in the bills of 1851, 
it was compulsory on the Law Officer to have such 
assistance, in the Act as it passed in 1852 the altera- 
tion was made (I believe that no notice was taken of 
it at the time) that he should be at liberty to do so ; 
that it should be optional. The consequence was that 
it left the new system precisely in that respect as the 
old one was, because it was always optional to the 
Law Officer to call in assistance if he pleased. I 
remember distinctly that the point whether it should 
be optional or not was a matter which was very much 
discussed in the Committee of your Lordship's House 
in 1851, and it was said that if it were left optional 
the system would in fact be defeated. 

1681. Your opinion then is that the present state 
of the law should be brought back to the condition in 
which it would have been if the Act had been passed 
finally as proposed in 1851 ?— Yes, in that respect 
making it compulsory. 

1682. Making the calling in of the aid of an asssesor 
to the Law Officer compulsory ?— Yes ; that is to say, 
that every Patent at the first stage of the Provisional 
Specification, and at the subsequent stage if there 
was any opposition, should be subject to the ex- 
amination of some skilled person or persons who 
should be thoroughly informed of what was done in 
that particular subject-matter, and who should advise 
the Law Officer respecting it. 

1683. (Mr. Hindmarch.) What should he decide ? 

Upon the Provisional Specification he would decide 

first of all, the intelligibility of it ; and secondly, the 
novelty of what was therein contained with reference 
to printed and published documents and prior 
Specifications. „ ^ , ^ 

1684. (Mr. Waddington.) Do you recollect what 
was the objection made before the Committee of the 
Lords to making the calling in of an assessor com- 
pulsory, was it expense or what ?— The Committee 
of the Lords did make it compulsory. 

1685. When you said that it was much discussed, 
I suppose there were some witnesses who objected to 
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tion really 

SfdfrfgTe^t" numb-er'of questions whenever 

matter is tried. , r^rnhablv raakms it compulsory ?— I do not think that there was 



intended merely to mean that sufficient 
given to show that it was practicable, and could be 
Lried into effect; one can hardly ^uppose tha 
they meant the same words as in the Final bpeci 



fication ?-That is quite true, but they do come very 
•^T_;_ .-i A fha nnnspfinence is that tiie rio- 



much within it, and the consequence is 



the objection proceeded from some of their Lordships 
who were asking the questions rather than from any 
witnesses. A leading principle of the Pa,tent Law 
Amendment as proposed in 1851 was that there 
should be some preliminary examination. 
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T. Webster, 1686. {Mr. Hindmarch.) You have spoken of the 

Esq., F.R.S. mischief produced by the present examination by the 
Law Officers. If there were such an examination as 
26 -teb. 1863. y.^^^ have mentioned, namely, into the novelty of the 
alleged invention, would not the mischief to which 
you have alluded be still greater ? — I think not, for 
this reason ; I believe that the fact of such an ex- 
amination being about to take place, and it being 
known to inventors that such an examination would 
take place, would stop a great number of Patents in 
limine. I believe that the applications would be much 
fewer than at present, because a party applying for a 
Patent would then be informed as to what had been 
done before, and he would be prepared upon it, and 
he would go on with his application with an amount 
of knowledge which he has not now the means of 
getting, excepting at an amount of cost which a large 
class of inventors cannot meet, and which all inventors 
shrink from because the result is at the best so very 
imperfect. 

1687. Would you have such an investigation con- 
ducted for the purpose of advising the inventor, or for 
the purpose of deciding upon his right to a Patent ? — 
Both ; in this sense, that the inventor should be fully 
informed as to what official persons with the accumu- 
lated experience of official persons know to have been 
done before, and then with the view of refusing the 
Patent if it should turn out to be old ; but I think 
that the question of absolutely refusing a Patent is 
a matter which requires some consideration. 

1688. Do you think that it is any part of the duty of 
the public to provide advisers for a man who is seek- 
ing to have a Patent S — Yes, and I think that it would 
be very good policy. I think 251. a large sum of money 
looking to the position of inventors, and the object 
of the Patent Law. If an inventor pays that for his 
Patent he has a right to ask for that assistance from 
the Officers of the public. 251. is a large sum of 
money to a working man, and to the class of men 
who specially require this kind of protection. Capi- 
talists have otlier means of protecting themselves, 
but I think that paying that sum of money the 
Patentee has a right to have something for it, and I 
think the best way in which you can give it him and 
protect the public, is by informing him as as to what 
has been done before. 

1689. {Lord Over stone.) I understand it to be your 
view that the interests of the public are involved in 
obtaining a well informed decision of the Law Officers 
of the Crown ? — Clearly so. 

1690. It is not the interest of the Patentee only 
that is to be protected by the better instructed infor- 
mation on the part of the Law Officers of the Crown, 
but the interest of the public ? — Yes. I look upon it 
that every Patent granted, which is invalid, or for a 
thing which is old (which is the same thing), is a 
positive mischief both to the Patentee and to the 
public. It is a positive mischief to the Patentee, 
because he is spending this sum of money upon a 
matter which turns out to be fruitless. It frequently 
leads to a great deal of litigation, and it is an incon- 
venience to the public who may wish to adopt an 
invention in the same line. 

1691. {Mr. Hindmarch.) According to the present 
practice, either the Attorney-General, or the Lord 
Chancellor would refuse a Patent for anything which 
was clearly old ? — That is quite true, the theory is 
perfectly true. The theory of the present system is 
not objectionable; it is assumed that a Patent is a 
grant of a matter of favour and not of right; but what 
I complain of, is the practice. The Attorney-General, 
or the Lord Chancellor may refuse a Patent, but at 
what a frightful cost to the applicant and opponent. 
How many Patents in our experience, or during the 
last 20 years even, have been refused ? You cannot 
go on opposing a Patent before the Lord Chancellor 
under lOOZ., or a very large sum at all events. 

1692. {Chairman.) The difficulty which occurs to 
us in such an inquiry as you propose, is this, that 
there would be, on the one side, the intending Paten- 
tee pressing his claim, and ou the other side, there 



would be no one to represent the public, and' there- 
fore there could be no security that the case adverse 
to the Patentee would ever be gone into ? — It might 
lead to an investigation of a greater extent, perhaps, 
than would be prudent. The party representing the 
public is the paid Officer, the Examiner, he is bound 
to inform himself, he has the matter brought before 
him, described with a certain amount of detail in the 
Provisional Specification. If it is not sufficiently 
described to be intelligible than the party has not 
complied with the condition, and has not described the 
nature of his invention; but having described it in a 
manner which is intelligble, this paid Officer is bound 
to inform him, and to protect the public by such in- 
formation, as to what has been done before, and if he 
should do his duty very imperfectly you would have 
an accumulation of cases, which would very soon 
prove that such Officer was unfit for his office. 

1693. {Mr. Hindmarch.) Then would you cast 
upon such an Officer the duty of informing himself of 
the nature of every invention up to the day of inquiry ? 
— Certainly, so far as practicable. There are elaborate 
indices in the Patent Office. Of course, no examina- 
tion of that sort can be perfect, but because you can- 
not make a thing perfect, and because you would pass 
perhaps 10 patents out of 100, which you ought not to 
pass, is that any reason why you should n»t try to 
stop the 90 ? 

1694. You are perfectly aware, by your practice, 
that there are a great many inventions and dis- 
coveries coming out in manufactures which are never 
patented at all ? — Certainly. 

1695. How would persons who have a right to use 
such inventions and modes of manufacture be pi"o- 
tected by such an inquiry as you have suggested ? — 
You cannot do it ; an inquiry of that sort must be to 
a certain extent imperfect ; but are you to have no 
inquiry because you cannot have a perfect one, such 
as would enable you to give a guaranteed title to the 
Patent ? That objection appears to me to amount to 
this : because you cannot give a guaranteed title to 
the validity of a Patent, therefore you will not do 
that which will have the effect of stopping, in limine, 
one-third of the Patents applied for, with the assent 
of the applicants. 

1696. Then would you say that the only inquiry 
should be a comparison of the invention sought to 
be patented with the other inventions already pub- 
lished in writing ?— Certainly ; that is a large class 
of cases as to which the Officers ought to give the 
information, and as to which I think, the inventor, 
in consideration of the money which he pays, is enti- 
tled to have the benefit of thfe accumulated experience 
of the office. If other persons came forward and said, 
" I have used it," I would not exclude that enquiiy. 
That, however, goes to another and to a totally 
distinct question, with reference to the public, which 
rests upon a totally different footing, and which, I 
think, IS a very important consideration upon anothei 
question, namely, the trial of litigated Patent causes. 

1697. Supposing the inquiry to be limited in the 
way you have just stated, is it not rather the duty of 
the person seeking for a Patent himself to compare 
his invention with the prior Specifications to which he 
has access ?— No doubt, but it is so onerous a duty 
that he will rarely perform it. 

1698 (&V William Erie.) Have you informed 
yourself how many Patents could have been roiected 
by actual induction ? I know that Mr. Woodcroft 
has turned his attention to the subject -ind will 
give the Commission very important information 
T,'n^ ^ '"''' ^"""^'"^ '" 100 PMtcnts of one date, 
and 100 Patents of imother, and 100 Patents of 
another, m order to see how maay ho could with 
his knowledge have re ected as bad : have vou 

biought before me five or six Patents for thJsamo 

rpl, ^/ I.i^^e'nber a, remarkable case of 

a latent for an improvoment in railxxay wheels 
where there were as many, 1 think, as .ix P iten ' 
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almost within six months. That is an extreme case 
wherein an Officer of this kind would at once reduce 
them and be of immense service. They were not all 
six identical, but the probability is that, perhaps, we 
may assume that each of them had something different 
from the other. That would be a matter for elimina- 
tion by the Law Officer. 

1699. {Mr. Grove.) Do you find this in that re- 
spect : when a new discovery is made, do you find 
that a new discovery being made there is a rush of a 
great number of Patents, many of them differing 
extremely little from each other ? — Xo doubt. 

1700. There are, perhaps, 30 or 40 Patents, where 
not above two or three are substantially new inven- 
tions ? — Yes ; the moment a want is felt or a new 
idea of that kind is started (placing it as a scientific 
fact, which would not in itself be the subject of a 
Patent) the moment there is some discovery, which 
shows some practical application, you have the minds 
of ingenious men at work, and multitudes of Patents 
granted for the same thing. 

1701. {3Ir. Forster.) Am I to understand that 
your answer means tins, that after a discovery has 
been made, many patents are applied for ? — By 
" discovery " I mean the discovery, for instance, of 
some chemical property, or the application of some 
property, of matter of recent discovery, or a certain 
effect, for instance, in dyeing ; that becoming known 
as a chemical law, then persons rush to obtain patents 
for different applications and different modifications 
of it. 

1702. {Lord Overstone.) As I understand it, 
whenever, from any circumstance whatever, a strong 
desire on the part of the public for inventions or con- 
trivances directed to a particular object is created 
that is immediately followed by a great number of 
applications from persons who conceive, rightly or 
wrongly, that they are able to minister to that want ? 
— Xo doubt. 

1703. I remember, that before the Committee of 
1851, a witness described himself as a professional 
inventor, as a man whose business it was whatever 
the public, or any individual of the public told him 
they wanted to have invented. — Tes. 

1704. Have you any idea that any such class of 
persons exists now ? — I wiU hardly say that they 
exist as a class ; but certainly there are a number of 
people having more or less talents in that line and who 
go about inventing. No doubt there are a number of in- 
genious men who see what is wanted and who apply 
their minds to it, and who make that their bmsiness ; 
there are certainly several people of that class who 
have made inventions connected with railways ; but I 
believe that you could hardly say that they exist as a 
class, though, no doubt, there are a number of persons 
who would satisfy that condition. 

1705. {Mr. Grove.) If I understand you, you con- 
sider that, by the examination which you think 
should be instituted by the Law Officers, you would 
practically, although you could not draw a nice line 
of demarcation, get rid of a good many Patents which 
are worthless ?— I am perfectly satisfied that you 
would get rid of a very large number, and you would 
do this, which is more — ^the party would have got 
from it the very best possible advice, which it is 
beyond his power to get even from the most skilful 
professional men. 

1706. Would you do that without any substantial 
risk (though you might occasionally do it) of shuttmg 
out valuable inventions?— I think you would, because 
I assume that the objections would be stated in 
writino- ; that the party applying for a Patent would 
be referred to such and such a Specification or book, 
and it would be said "Your Patent cannot be graited 
because the invention exists in such a publication, 
and then the inventor himself would look to it, and it 
mighf very possibly happen that there would be a 
good deal of truth both in the inventor's view and the 
Officer's view, and the result would be that perhaps 
the Patent would be granted with some modification, 
but for an invention which was clearly new. 



ITO"?. {Lord Overstone.) Do you think that the T. Webster, 
preliminary examination of Patents might be rendered Esq., F.B.S. 

more stringent than it now is without incurring any 

serious danger of excluding useful Patents, but with "^ ^^^- ^^*^' 

a considerable increase in the probability of excluding ' ' 

pernicious Patents ? — I do. I may say that was the 

opinion expressed and supported by a great number 

of witnesses before the Lords' Committee in 1851, and 

upon that the clauses in the Act were formed for tlie 

purpose of requiring sueh examination. 

1708. Especially those clauses which required the 
examination and not merely permitted it ? Yes. 

1709. And you think that it has been a great detri- 
ment to the reform made at that period, that the 
original intention of rendering the preliminary ex- 
amination more positive and necessary was relaxed ? 
— I do ; and I would say more than tliat ; that the 
Act of Parliament has not been carried out in its 
spirit as to the powers which do exist. 

1710. {Chairman.) Would you carry that prelimi- 
nary inquiry into the question of the importance and 
utility of an invention as well as the novelty ? — I 
would not on any account. 

1711. You would exclude that entirely ? — Entirely. 
1712._ You would grant a Patent for anything, 

however apparently frivolous or trifling, provided this 
only were proved, that no similar invention was 
recorded at the Patent Office ? — I think that that 
would be the safer course. I do not like to concur in 
an opinion perhaps expressed precisely in that way, 
that a Patent should be granted for anything, how- 
ever frivolous, but I say that it is difficult to decide 
what is frivolous ; and when one hears these objec- 
tions, I should say to the persons making them, " teU 
" me an instance of a frivolous Patent and let us see 
" how we will deal with it," because what may appear 
frivolous to one person may be useful in many in- 
stances. 

1713. {Mr. Grove.) A Patent, for instance, for the 
shape of a lady's hat ? — That is not the subject of a 
Patent at all according to law. 

1714. It is a very great question ; I believe it has 
been decided preliminarily as not being the subject of 
a Patent ,: but assume for argument's sake that it is 
an existing Patent. Take another instance, the shape 
of an omnibus, which was patented ; the cut of a shirt 
frill? — I would not use the tei-m "frivolous," but 
would say that it is not the subject of a Patent at all. 

1715. {Mr. Forster.) Can you suggest any mode 
by which you could make it perfectly clear that such 
things ought not to be patented ? — I should say that 
you must rely upon what is the obvious meaning of 
the statute, " any new manufacture," and those can be 
no new manufactures. It may be a new manufacture 
to pleat a frill in a certain way with machinery. 
There is a very important class of fabrics which is 
simply pleating frills, but having pleated the frill in 
a certain manner by machinery, it can be no new 
manufacture to alter the outline of it so as to make a 
new design. • 

1716. In your experience in Patents do you know 
whether Patents are claimed for such things as these ? 

I certainly hare not heard of a Patent, either for a 

frill or for the shape of an omnibus, but I have known 
things not very far from them. 

1717. {Mr. Grove.) The frill Patent was this, that 
a certain cloth is manufactured, which you may see 
in the bodices of lady's di-esses with bands united by 
pleats, and the Patent was for cutting that so as to 
make two frills out of each bit of pleated cloth, it 
would be difficult off hand to say that that is not the- 
subject of a Patent ? — You might leave that to be 
discussed. 

1718. {Mr. Forster.) Would you suggest any mode 
by which the preliminaiy Lnvestigaition should be so 
conducted as to shut out such a case as that ?— I 
think that the Law Officers and the examiners ought 
not to express an opinion upon such a thing as that, 
but should send it forward. 

1719. Your improvement would not remedy that 
evil if it be an evil ?— No, but I think that the number 
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T. Webster, of cases of that sort are so few that it might be 
Esq., F.E.S. disregarded. 

~r~ 1720. {Mr. Grove.) There are a vast number of 

_^_^_2f^' minor cases which may be the subject-matter of a 
Patent in law, but which are the result of the 
necessary progress of every common trade, and are 
the modifications which one would assume that a party- 
ought to be allowed to make when he is making boots, 
shoes, hats, or a vast number of other things ; would 
it not be desirable, if you could, to let all trades have 
that power of reasonable modification and not be shut 
up by Patents ? — " Shutting up by Patents " is an ex- 
pression which is not very intelligible and which I 
do not understand. If a man makes an improvement, 
it may be a small one, and of greater or less value, he is 
entitled to be remunerated for it. And when you talk 
about shutting up trades there has been a great deal 
said about obstructive Patents, but I say give me the 
instances. It is very easy to sit down and say, 
" Should not a person have the right of going on in 
" the same line as one who is opposed to him ? " I 
think that that is a theoretical rather than a practical 
objection, and I do not agree in what has been said 
about the so-called obstructiveness of Patents. 

1721. {Mr. Hindmarch.) You have said that you 
would not allow the Attorney- General to inquire 
whether a thing was the subject of a Patent ; do you 
mean to say that if the Attorney- General sees, from 
the Provisional Specification, that the invention sought 
to be protected is not the subject of a Patent, you 
would take from him the power of refusal ? — I would 
not do that, but I would have an appeal where the 
Law Oflicer thought fit to refuse a Patent, which 
appeal does not exist now, and that is a part of the 
vice of the present system. The Law Ofiicers con- 
stantly grant a Patent having doubts about it, and 
constantly allow a disclaimer, having doubts about it, 
because, if they do not do it, there is no appeal ; that 
I think is a vicious system. I think that there ought 
to be publicity and appeal. In the present practice 
you have privacy and no appeal, and I think that a 
great vice of the present system is the privacy and 
the absence of any power of appeal in case of the re- 
fusal of an application. 

1722. {Mr. Grove.) The theory of the Patent Law 
is that, by granting- a monopoly for 14 years to an 
inventor, you secure in the long run more new inven- 
tions to the public : but there is a class of minute 
improvements which may become the subject of Pa- 
tents, as at present considered, and which, by giving 
a monopoly for 14 years, would shut out or impede 
progress far more than if there were no Patent at all ; 
tliat is to say, that, in the ordinary course of common 
manufactures, tliose improvements would necessarily 
suggest tlieraselves. Is it desirable tliat those things 
should be, as I term it, shut up, that is to say, that 
the Patentee should have the power of threatening 
anybody who makes those little modifications with 
litigation, which may be very serious to the person 
threatened, buj; which it is worth the Patentee's while 
to incur ? — I think that, taking the proposition as you 
state it, it is undesirable ; but then, I think, that it is 
an imaginary case, and I cannot conceive that you 
can have that continuity of invention in any particular 
trade which would lead to that class of evil, and if 
you had, I am not sure whether the proper remedy 
would not be a compulsory licence. 

1723. I may tell you that, from the evidence which 
we have had here, it is not an imaginary case, because 
we have had strong instances — we have had evidence 
here that there are a great many of these small matters 
with which tradesmen are frequently threatened ? — 
All I can say is, that I have heard a great deal about 
objections to Patents, not, perhaps, put so precisely 
as you put them ; I have asked for the instances, and 
I have not yet had them. If you can bring instances 
before me, I shall be obliged to you. 

1724. We have been told that Patents arc constantly 
taken out for the shape of boilers for steam engines, 
mere modifications in shape, which Patents have a 
very injurious effect^ because they prevent the en- 



o-ineers from really exercising their ingenuity in 
adapting the shape of a boiler to the particular 
circumstances which they require. That they are 
met constantly by Patentees saying, " You must not 
" use that shape, I have patented it ;" and another 
Patentee comes with a different shape, and so there 
are very many Patents merely upon the question of 
the shape of a boiler ?— I should say that the mere 
shape of a boiler is not the subject of a Patent at all, 
that it is a misapplication of the Patent Law. 

1725. {Chairman.) Does it not come to this, that 
there is no clear or satisfactory definition of what is a 
proper subject of a Patent ?— I do not think that it 
does. I think that that is a matter which has created 
very little difliculty. We have recently had some 
decisions of the Courts, that inventions were not suffi- 
cient in amount to support a Patent. I think that it 
is a practical question. You have something which 
is new ; that precise thing has not been done before, 
is it an improvement ? is it worth a man's while to 
Patent it ? do the public appreciate it ? has it a money 
value ? If so, it has a degree of utility which has 
generally been taken to be evidence of its being the 
subject of a Patent. 

1726. {Lord Over stone.) Would not that apply to 
boilers ? — No doubt, to a certain extent it might, but 
you must draw the line somewhere. As regards an 
alteration in the shape of an article, you are trenching 
upon what I will call the Designs Act, as to which 
there is a clear distinction. The mere configuration, 
whether of a fabric, or of an article of dress, or of an 
article of manufacture, is not " the working or mak- 
ing of any " manner of new manufacture," which are 
the words of the statute. 

1727. {Chairman^ May it not happen, that upon 
the configuration of a boiler will depend the doubling 
or the diminishing by one half, of the working power 
which is got out of it ? — I should hardly think so ; 
but, at all events, that would not be the subject of a 
Patent. The Patent must be for something new in 
the construction of the boiler ; it must be a new manu- 
facture of a boiler, in this respect, to wit, that a 
boiler has not been made in that way before ; it will 
have been made in that way before if it is made sub- 
stantially in the same way, simply excepting that the 
plates are put in of a little different shape. 

1728. {Mr. Hindmarch.) Take the case of a wheel 
used on a common road with ordinary carriages, and 
applied to a railway carriage ; it might, of course, be 
of very great value so applied, but I think that the 
law is, that such an application is not the subject of a 
Patent. But would not such an application come 
within the cxplnnaiion which you were giving us some 
time ago. It might be a great improvement, and 
might have great money value ? — That is probably 
one of the disputed questions. You say that that has 
been decided not to be the subject of a Patent. The 
decision went upon this, that in that case the inventor 
claimed the construction of the wheel; the identical 
wheel existed before ; the application was a new or 
double use. 

1729. {Mr. Grove.) Take the introduction into 
this country of such a material as gutta-percha, a per- 
son could hardly take out a Patent for proh'ibitincr 
the use of gutta-percha by anybody simpUciter, 
he would be obliged to limit it to some manufacture 
of gutta-percha, which would be a vary considerable 
hmitation of his invention ?— He would not talce out 
a 1 atent for prohibiting its use for all purposes • he 
takes out a Patent for dealing with it so as to make it 
a useful ai'ticle. In these cases I think that a great 
deal ot the fallacy is in the argument by reason of the 
terms m which the proposition is started. 

1730. A person who introduces sjutta-pcrolia into 
this country, introduces a thing which is a most 
valuable aid to a vast number of manulacturcix aud 
which IS certain, within fi\'e or six years, to become 
very largely used for a variety of purposes, llo 
could not simplicitcr Patent it. He could not Palont 
the mere introduction of a known material Ho must 
Patent it in its application to something special and 
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particular. He must Patent the manufacture. He 
could Patent the application of gutta-percha to the 
covering of a wire, or something of that sort. 
Although he cannot foresee aU its uses, he confers a 
great henefit, whereas you give to the man who 
introduces afterwards a minor benefit, a greater 
privilege than you give to the party himself? — I 
think not. Gutta-percha existed as a raw material, 
biit in its state as a raw material it was useless. A 
man got hold of it, and he masticated it and dealt 
with it by a certain series .of processes, and thereby 
made an article which was useful, namely, the 
cleansed gutta-percha. This series of processes, 
heat, and steam, mastication, and rolling, and so forth, 
practised upon the raw material, made a manufac- 
tured gutta-percha. 

1731. But is that so ? — That was the case with 
Hancock's invention. 

1732. But that was india-rubber ? — Charles Han- 
cock had a gutta-percha Patent. 

1733. (Sir W. Erie.) Has anybody attempced to 
define " new manufacture " ? Has anybody attempted 
to define what is a fit subject for a Patent ? — Yes. 



1734. The Judges always decide in the concrete. 
There comes a question of gutta-percha, there 
comes a question of a railway wheel ; but what 
•n^ould be very important, would be a definition of the 
subject of a Patent, so as to exclude these outlaying 
matters ? — This has been attempted. Authors have 
started from the words of the statute, and have 
classified existing Patents under certain terms. I 
think that ahnost all the attempts have gone back to 
the old words, " the working or making of any man- 
" ner of new manufacture." They are very large words. 
There, no doubt, are certain improvements which 
require some stretch of language to be brought 
within that ; but I am not aware of any case which 
has really failed, simply from not being brought 
withiu that language. 

1735. {Mr. Hindmarch.) The question is rather 
this : could you suggest any definition which would 
sufficiently include all that ought to be patented, and 
exclude all that ought not to be patented — going 
beyond the terms of the Act ? — No ; I do not think 
that I could. 



The witness withdrew. 
Adjourned. 
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1736. {Chairman.) I believe you have paid a good 
deal of attention to the subject of the Patent Law, the 
administration of which comes before you officially ? — • 
I have filled for the last 25 years the office of Eegistrar 
of the Privy Council. Her Majesty in Council has the 
power of extending and confii-ming Patents under cer- 
tain Acts of Parliament. It is my duty to conduct that 
part of the business of the Privy Council, and that has 
necessarily brought under my notice one portion of 
the administration of the Patent Law, namely, that 
which relates to the extension and confirmation of 
Patents. 

1737. The state of the Law I believe is this, that a 
Patent can be taken out for 14 years only, but there is 
power in the Privy Council to extend that period for 
14 years more ?— The Act of the 5 & 6 Will. 4. c. 83., 
gave to the King in Council the power of extend- 
ino- Patents about to expire, for seven years. Some 
cases arose in which I apprehend the Legislature 
thought that seven years might not be long enough 
to remunerate an unsuccessful Patentee, and accor- 
dino-ly the 7 & 8 Vict. c. 69. enlarged to 14 years 
the°period for which a renewal can be granted; 
but the power has only been exercised in one or two 
instances to the full extent. .£. j ^ +i, 

1738. These cases are invariably referred to me 
Judical Committee of the Privy Council ?-That is the 
provision of the statute. . 

1739. Can you state to the Commission m how many 
cases, since that power has existed, extensions have 
been granted ?-I have had an extract made from the 
records of the office which I will put m The total 
number of applications fi-om 1835 to 1862 inclusive 
for prolongation has been 137 ; for <^°'^^^'^\\J^ 
should have stated before that the statute ^^ich I have 
referred to gives the Privy Council not only the powei 
of prolonging Patents which are on the eye of expira- 
tion, but llsom certain cases of confirming disputed 
Patents in the coui-se of their existence. That pro 
^sionhas been veiy sparingly used, as the Connnis- 
Bioners wiU perceive that only seven petitions have 
teen lodged for the purpose, and only one has ever 



been granted. Of applications for the prolongation 13 May 1868. 

of Patents 62 have been granted ; of those granted 48 . 

have been granted to the Patentees themselves, and 
14 to assignees ; 46 applications have been dismissed, 
and of those dismissed 28 were applications on behalf 
of the Patentee himself and 18 on behalf of assig- 
nees ; 29 have been withdrawn. At this time there 
are lodged and pending for 1863 eight cases. 

1740. Dealing first with the confirmations, can you 
state to the commission in what cases that power is 
vested in the Judicial Committee of the Privy Council? 

For that pm-pose it will be necessary to refer to the 

Act of Parliament, but I may answer the question 
in this way, that the second section of the 5 & 6 
Will. 4. c. 83., sets forth the intention of the 
Legislature, and to a considerable extent the mode in 
which the proceedings are to be conducted. 

1741. {Mr. Grove.) Does not the object seem to 
be to prevent a Patentee bemg defeated by some 
obsolete matter bemg raked up which has escaped from 
the pubhc knowledge altogether ?— I beheve that was 
the mtention of the clause. One of the cases of con- 
firmation argued at great length before the Pnvy 
Council was that of Stead's Patent for wood pavement. 
The question was whether there had been a user in 
some other part of the kmgdom not known to Mr 
Stead • and the intention of the clause was, it 
it should appear that a Patentee had taken out 
a Patent and there had been a user unknown to such 
Patentee it should be lawful for the Queen, on the 
recommendation of the Judicial Committee on being 
satisfied of the truth and of the bona jides ot the 1 a- 
tentee to confirm his Patent which othei-wise would 
be held to be invalid in a court of law. 

1742. {Chairman.) But that is a procedure very 
rarely resorted to ? — Yes. , j 1 r 

1743 {Mr. Hindmarch.) There was a gi-eat dealot 
discussion upon that point in an anchor case ?-In 
Honiball's Patent it was discussed at great length. 

1744. Was not that a case of conflnnation .■-— les, 
but it was not successful. 

1745. {Mr. Grove.) Hm-teloup's was another case i 

R 
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— It occurred, at the very beginning of this jurisdic- 
tion, and I think it was the only one that was granted. 

1746. (Mr. Hindmarch.) In that case the only pub- 
lication of prior use was a book deposited in the British 
Museum; I think a French book? — I have no personal 
knowledge of that case. 

1747. (Chairman.) In the case of confirmations, is 
the proceeding solely ex parte, or is it commonly 
opposed ? — The Act provides that any person opposing 
such a petition shall be entitled to be heard before the 
said Judicial Committee, and caveats are entered pre- 
cisely as they are against prolongations. It is open to 
the whole public to oppose these applications. 

1748. In practice, has it been found that confirma- 
tions have been contested ? — I think all of them have 
been contested. 

1749. Have you anything to suggest upon the sub- 
ject of confirmations ? — No. 

1750. Dealing with the question of prolongations, 
can you state to the Commission what has been the 
average length of 'time for which Patents have been 
extended ? — I should say that the time varies from three 
to six years. 

1751. What is the minimum period? — I think that 
none have been granted under three years, and very 
few over six ; five is perhaps the commonest length of 
time. 

1752. Is there any instance of the full time of 14 
years having been granted ? — That term was granted 
to Lord Dundonald for what he called his rotary marine 
steam engine. 

1753. When applications are made for the prolonga- 
tion of Patents I suppose it is open to anybody to oppose 
them ? — The form which is provided by the Act of 
Parliament, and also by the rules of the Judicial Com- 
mittee is that these applications must be largely 
advertised both in the Gazette, in London papers, and 
in newspapers near the places of residence of the 
petitioner or manufacturer, and the public have a given 
period of time indicated in the advertisement within 
which they must bring in a caveat; having brought in 
a caveat they are entitled to be suiDpUed with the 
papers, and proceed in the case as they think fit. 
They are also called upon, within a certain limited 
time, to lodge objections in a written form, which con- 
tain the substance of the allegations to be urged against 
the extension of the Patent, and when the hearing comes 
on they have a right to cross-examine the Patentee's 
witnesses by their counsel, and also if they think fit to 
produce counter evidence. 

1754. I presume it is impossible to lay down any 
rules as to what the conditions shall be of granting a 
prolongation, that is a matter which must rest wholly 
in the discretion of the Court, and they can be guided 
only by their own judgment as to the hardship of the 
case ? — The power exercised by the Privy Council 
is unquestionably discretionary, and cannot be said to 
be subject to any strict rules of law. On the other 
hand a Patentee has, no absolute right to obtain an 
extension of a Patent; it is regarded as an application 
to the grace and favour of the Crown, under circum- 
stances which appear to warrant the exercise of 
such a power. The jm-isdiction was in fact trans- 
ferred to the Privy Council from Parliament, for 
the Commissioners are doubtless aware that before 
the Act of the 5th & 6th of Wilham 4. extensions of 
Patents were occasionally granted by Acts of Parlia- 
ment in the nature of privileges. When Lord 
Brougham and Lord Lyndhurst caused this Act to be 
passed, both of them taking great interest in it, they 
also sate in the Privy Council to administer it, 
and they then endeavoured to lay down, with the 
authority which belonged to them, in the cases which 
came before the Privy Council, and which arc reported, 
the rules by which their lordships should be governed 
in dealing with tlicse cases. Their lordships have 
always said that the first condition for extending a 
Patent must be the Ingenuity and merit of the invention. 
The second condition must be a certain amount of 
public utility, inasmuch as very ingenious invQutions 



have been sometimes brought before them which did 
not appear to have been sufficiently worked, so as to be 
regarded as useful inventions. The third, and most 
important point of all in their Lordships' consideration 
has been the inadequate remuneration obtained by the 
Patentee. These rules they have always laid down, 
and have generaUy endeavoured to enforce ; of com'se 
on aU these points a certain variety of opinion may be 
entertained, particularly as to the remuneration. IMany 
cases have come before the Privy Council showing an 
absolute loss, and these are the easiest to deal with. 
There are also cases not unfrequently of a certain 
amount of gain having been realized, but a gain which 
the Patentee deems quite inadequate to the merit of 
his invention : on that point opinions may more or 
less difier. 

1755. When you speak. of an inadequate return ot 
profit from a Patent being recognized as a cause for 
its extension, is it possible for the Court to take into 
consideration how far the want of profit has been due 
to bad management on the part of the Patentee, from 
his not being a practical man of business ? — Un- 
doubtedly they would inquire into that question, and a 
Patentee must show that he has exerted himself in every 
possible manner ; that he h as done all that lay in his power 
to bring the invention into public use, and to make the 
world acquainted with it, and also to obtain that amount 
of custom which a meritorious invention may determine. 
With your Lordship's permission I will read a few words 
from a judgment recently pronounced by the Master of 
the Eolls, with the full concurrence of the other mem- 
bers of the Judicial Committee, which will have far 
more weight than anything I can say upon this point : 
" The grounds upon which their Lordships' grant ex- 
" tensions of Patents, all have reference to the inven- 
" tor himself. They are, in the first place, to reward 
" the inventor for the peculiar ability and industry 
" he has exercised in making the discovery ; in the 
" second place, to reward him -because some great 
" benefit, of an unusual description has by him been 
" conferred upon the public through the invention 
" itself ; or lastly, because the inventor has not been 
" sufficiently remunerated by the profits derived 
" from his strenuous exertions to make the invention 
" profitable. All these grounds proceed upon the 
" supposition that the invention is a new and useful 
" invention." These arc substantially the same 
grounds that I have indicated. 

1756. I presume that it must be a matter of great 
difiiculty ever to come to any decision as to the degree 
of skill and activity with wliich a Patentee has carried 
on his business ? — That is a question of evidence. 

1757. But if it is not possible to ascertain that very 
satisfactorily, does it not come to this, that of two 
inventors, whose inventions may be considered equal 
in regard to merit and utility, the one who has 
managed his business well is allowed only 14 years' 
monopoly, while another, as the reward for having 
managed his business badly, has a monopoly extended 
to him for 20 or 21 years ? — That is my opinion of 
the effect of the measure. Your Lordship and the 
Commission will observe, that these considerations 
rest mainly on the short comings or failure of the 
Patentee, sometimes, no doubt, attributable to circum- 
stances not within his control ; but it is exceedingly 
difficult for the Privy Council, especially in unopposed 
eases, to arrive at a clear knowledge of those facts, 
and there is the greatest, possible difterence at the 
Privy Council between cases that are oppo.-ed, and 
eases that are not opposed. I ought to ha^-e men- 
tioned that the Attorney-General is instructed in all 
these cases, to appear on behalf of the Crown, that is, 
of the public, and to watch the eases, and if he should 
think that they do not present a sufficient claim for the 
intervention of the Pri\y Council he has n right to 
address the Court in that sense while watehin"- the 
proceedings. That has always been done with ability 
by successive Atloriicys-Geiicral ; but the Attoniey- 
Gcneval having, in unopposed cases, no knowledge of 
the circumstances, except what ho can gather froin the 
papers and the evidence of tho ratciUee, is quite in 
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the dark, as indeed the Court itself very often must 
be, as to the real history of the Patent. 

1758. Do not you suppose that in an unopposed 
case, it would always be in the power of a Patentee 
to make out a plausible case, and to show that his 
failure was not due to any fault of his own, where it 
was solely ex parte ? — That, with the assistance of 
able counsel, he seldom fails to do. 

1759. {Mr. Grove.) Are you able to show from 
your statistics in the unopposed cases how many have 
been granted and how many refused, and in the op- 
posed cases how many have been granted and how 
many refused ? — Of the 62 applications for prolon- 
gation which have been graated, 23 were opposed and 
39 were unopposed ; of the 46 applicatious which have 
been refused, 26 were opposed and 20 were unopposed; 
of the 29 applications which have been withdrawn or 
abandoned, 18 have been opposed, 11 unopposed. It 
appears from these figures that the proportion of suc- 
cessful applications is far larger in those cases which 
are unopposed than in those which are opposed. 

1760. {Mr. Waddington.) Do you remember many 
instances in which the Attorney-General has made 
serious objection ? — The Attorney-General frequently 
cross-examines the witnesses, and it has not at all 
nnfrequently happened that the Attorney-General has 
expressed an opinion extremely adverse to the ex- 
tension of a Patent. There was a remarkable case a 
short time ago, Betts's Patent for capsules, in whicli 
the Attorney-General estimated the profits at about 
10,OOOZ., and thought that amount of profit was as 
much as the invention deserved, but their Lordships 
were not of that opinion, and they extended the 
Patent for five years. 

1761. Notwithstanding the intervention of the At- 
torney-General to the contrary ? — ^Tes. 

1762. {Chairman.) Do you think that that is a 
satisfactory mode of proceeding ; do you think it pos- 
sible for any Court, in a majority of cases, really to 
to get at a "knowledge of what a man has gained or 
lost by a Patent ? — I should say that it is almost im- 
possible to arrive at an accurate and certain know- 
ledge. In the first place patentees, who are very often 
men of genius, but not men of business, tell the Court 
that they have kept no accounts ; on the other hand 
they may be men of business who are engaged in 
other trades, perhaps as manufacturers, and the ac- 
counts which strictly appertain to the Patent are 
mixed up with the accounts of the other business, 
whatever it may be, which they carry on. It is ex- 
ceedingly difiicult, therefore, to discover how much 
appertains to the invention, and how much appertams 
to their ordinary pursuits in business. 

1763. If a man carries on business as a manufac- 
turer, is it possible for him, assuming on his part 

- a desire to tell the truth, and nothing but the truth, 
to calculate precisely how much of the profit of his 
business he owes to a particular improvement ?— It 
appears to me to be almost impossible, unless it is of 
a peculiar nature, and that he does nothing else. 

1764 Then, upon one of the three points which are 
considered by the Judicial Committee as a reason for 
granting a prolongation, even assuming the honesty 
of the witnesses, it is barely possible to obtain satis- 
factory evidence ?_That Ithink is the impression of 
those who have watched the proceedings m these 

cases. . , , „j 

1765 Further than that, in that necessary and 
indeed inevitable uncertainty, a scrupulous nian who 
comes forward to prove his own case, is at every 
disadvantage, while an unscrupulous man has every 
advantage ?_Undoubtedly. 

1166 (Mr. Hindmarch.) Do you think any ad- 
vantage would arise from the appointment of an 
official accountant to whom the parties should always 
be bound to submit their accounts ?-I think that 
something might be done by the Court m the way of 
introducing stricter rules ; >ndeed I have lately 
required the accounts to be lodged rather earliei ; but 
it is not possible either for their Lordships, sitting 
judicially, or for the Attorney-General, who attends 



theix; Lordships, to verify accounts. I therefore think H. Heeve, Esq. 

that the assistance of an official accountant would be 

very important. I may say, in answer to this question, 1 3 May 1863 . 
that cases have arisen in which their Lordships being 
dissatisfied with the mode in which the accounts were 
presented, have adjourned those cases for the express 
purpose of referring them to an accountant named by 
the Court. 

1767. {Mr. Grove.) Would it not be a better plan 
to employ an accountant pro hac vice unless you could 
give some one a high judicial salary ; and would there 
not be some danger in employing a person who would 
have a voice potential on a question of accounts ? — 
This is for the consideration of their Lordships. The 
Registrar of the Privy Council has by statute the 
powers of a Master in Chancery, and if their 
Lordships thought proper to refer to me the investiga- 
tion of the accounts it would be my duty to take it. 
I apprehend that an official accountant would be a 
more competent person, but their Lordships have the 
jjower, undoubtedly, under the Act of Parliament, of 
referring these questions to any person they may 
think fit. 

1768. {Lord Overstone.) Can you state in those 
cases in which the Judicial Committee has appointed a 
special accountant to investigate the accounts of an 
applicant what has been the result ? — The result in 
one case was that the petition was rejected. 

1769. Has the result of such investigations been 
such as to give confidence to the Court in the 
efficiency of those investigations ? — I think it has. 

1770. You think the Court are of opinion that an 
accountant, appointed by themselves to investigate the 
accounts, will arrive at a correct estimate of what may 
have been the profits from the Patent ?— An accountant 
can only deal arithmetically, so to speak, with the 
facts brought before him ; he has not the power to 
administer oaths, or to verify the entries in books 
except by other books. I apprehend that an accountant 
can, in no case, exercise what may be termed a 
indicia! investigation, that must be left for the 
Court or its officers. 

1771. Accounts may be badly kept from an ignorance 
of account keeping, from carelessness and negligence, 
or from fraud. I wish to ascertain whether, when 
investigations are ordered by the Court, the result is 
such as to satisfy them that they have arrived at the 
bottom of a case, and ascertained what has been really 
the result of working a Patent when they have to 
obtain that result through the medium of accounts 
which are incomplete from one or other, or all, of 
those three causes ?— My answer, I think, would be 
different in relation to each of those causes. If the 
accounts were simply badly kept, the intervention of 
a competent accountant would probably clear up the 
obscurity and satisfy their Lordships. If they had 
reason to suspect fraud or suppression, or either wilful 
or accidental omission, I do not perceive how the 
intervention of an accountant could clear up that 
difficulty. I think I may say that there have been 
cases in which their Lordships have been dissatisfied, 
and have expressed their dissatisfaction, with the 
modes in which the accounts have been presented to 

*^m2. Generally speaking, is it your impression, 
from your observation of the proceedings before the 
Privy Council, that you can, by the investigation of 
accounts, arrive at a satisfactory conclusion as to the 
real profits obtained from a Patent ^-I am of opinion 
that it is impossible to arrive at a clear and certain 
knowledge of the true profits arismg from a Patent, 
and I think the Court has, on more than one occasion, 
nublicly expressed that opinion, not as a general i-ule 
but in more than one case it has expressed that 

°T773' {Mr. Grove.) Where, as is frequently the 
case, a Patentee deals in his own patented article is 
there any possible mode by which the -alue of the 
Patent can be assessed, as contra-dis tinguished from 
what may be called his trade profits .'-It appears to 
me to be almost impossible. In the case that I referred 
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H. Reeve, Esq. to just now, Mr. Betts was the inventor of a sort of 
metallic compound, which is produced by rolling ; it 
was an ingenious invention, and he is also, I believe, 
a very large manufacturer of those capsules that are 
put over bottles to contain liquids or pickles. I do 
not know that it was practicable to distinguish what 
attached to the invention of this metal from the manu- 
facture of his capsules ; that was one of the difficulties 
which their Lordships felt in that case. 

1774. {Chai-rman.) Looking at it in a more general 
point of view, do you think the question of the amount 
of profit that has been made by a Patentee ought to 
be considered. The principle of the Patent Law, as 
I understand it is, that as a reward for having made 
an invention which is useful to the public, the inventor 
shall be allowed to have a monopoly of its use, or to 
charge the public for it during a certain number of 
years. The duration of the Patent is therefore a 
a question between the inventor and the public ; if 
the inventor has not made out of his invention as 
much profit as he expected, and as was possible per- 
haps under better management, is that any reason why 
the public should be, so to speak, fined by being de- 
prived of the use of the Patent for an increased 
number of years ? — In my opinion it is not, and it 
operates in one peculiar manner which I should wish 
to point out to the Commission. When a Patent is 
first granted, it always has, or is assumed to have, 
novelty ; that, indeed, is an essential part of the con- 
sideration. Of course when a Patent has expired 
and is renewed it never has novelty, because it has 
already been in use for 14 years. The effect of that 
is, that whereas the invention, at its first starting, 
being a thing unknown, interferes less with other 
existing inventions, after the expiration of 14 years you 
are, as it were, going back to the state of things which 
existed 14 years before, though the probability is that 
great progress has been made in science and in ma- 
chinery in that period, and you are therefore keeping 
alive, by a new Patent, an invention which may in- 
terfere with more recent discoveries. 

1775. [Lord Overstone.) I presume that, in the 
case of an application for the prolongation of a Patent, 
the onus probandi rests upon the applicant ; that is 
to say, he must prove first that he has not obtained 
due remuneration from it ; secondly, that that has not 
arisen from culpable ina,ctivity on his part : and 
thirdly, that it has not arisen from any essential, or 
inherent defect in the in^'ention itself ? — ^Precisely. 

1776. The applicant must prove all those points 
before he can obtain the decision of the Court in its 
favour ? — Undoubtedly. 

1777. {Chairman.) With regard to the other two 
questions which are considered by the Judicial Com- 
mittee, the ingenuity shown in the invention, and its 
utility to the public, I presume that the utility to the 
public can be proved by evidence of the extent to 
which the Patent has been actually used ? — With re- 
gard to the utility to the public, that may be inferred 
from the vehemence of the opposition. If an inven- 
tion is useless, it matters very little to anybody whether 
the Patent is renewed or not, it probably ayIU not 
be opposed, and it is a matter of little consequence ; 
but when a strong opposition is made, and sometimes 
as many as 14 caveats have been entered against the 
renewal of a Patent, it may be confidently said that 
in those cases the invention is one of public utility. 

1778. The logical conclusion would be from that, 
that the less the extension of a Patent is opposed, the 
smaller are the grounds for extending it ? — That is of 
course the inevitable result ; the more the learned 
Counsel at the bar prove that a Patent is of infinite 
merit and value to the public, the more, in my humble 
opinion, it is undesirable to the public that it should 
be renewed at all: at any rate the concession made 
by the public then becomes one of greater value. 

1779. With regard to the ingenuity shown in an in- 
vention, that must always be, must it not, a mere matter 
of individual opinion ? — Yes ; but unless the ingenuity 
is backed by public user, and by utility, it counts 
for nothing. The other day the Judicial Committee 



had before them an electric telegraph of extraordinary 
ingenuity, which conveyed, I think, designs, and 
which appeared to be a very ingenious invention, and 
had, to a certain extent, been tried experimentally ; 
but it had never been used at all for practical public 
purposes, and their Lordships thought it not a fit case 
for renewal. . . 

1780. {Lord Over stone.) Active opposition to the 
renewal of a Patent proves on the one hand the utility 
of the Invention to the public ; but does it not also 
tend to raise a strong presumption that the Patent 
must also have been a source of considerable profit to 
the Patentee ?— It undoubtedly raises that presump- 
tion ; but I presume that the opponents are mainly 
animated by their knowledge of the effect which the 
expiration of a Patent will have upon their interests. 

1781. {Mr. Hindmarch.) Does it not also show that 
there are many persons who think that a prolongation 
of a Patent may interfere with the working of other 
Patents ? — Precisely, and that is what I intended to 
convey ; for instance, other persons may either be 
conducting a trade, or may have other Patents. 
It rarely happens that anybody invents anything 
wholly ; all iaventions are dovetailed and joined into 
one another, and the possession of a link in the chain 
of invention very often stops and circumscribes the 
utility of all the rest, therefore whenever a Patent of 
merit and value is about to expire there are many 
persons anxious to avail themselves of it, and fre- 
quently, I believe, its expiration sets to work other 
inventions which could not be used as long as that 
Patent existed. 

1782. {Lord Overstone.) Are there many cases of 
Patents, or the inventions to which they refer, being 
in themselves very little use, but which Patents are 
very pernicious in obstructing the inventions of other 
persons ? — I do not think that I can answer that 
question from my own personal knowledge or experi- 
ence, it does not extend so far ; but I have heard that 
argument used by highly qualified persons. 

1783. {Mr. Grove.) You were referring to oppo- 
nents of Patentees in the capacity only of being per- 
sons in trade, who were affected, or thought themselves 
to be afiected, by a Patent. Does it not often happen 
that the opponents are persons who have been, during 
the whole period of a Patent, litigating the matter 
with the inventor ? — That is often the case; but then 
the cause of that litigation is very often the same 
that the noble Lord just now pointed to ; that they 
have rival or cognate inventions which clash with the 
one they are opposing. 

1784. Or do not the trade take up a rival patent 
for the purpose rather of defeating the pai-ty whom 
they oppose, is not that also a very frequent ground 
of litigation ? — I have no doubt of it. 

1785. {Mr. Hindmarch.) In all these oases of pro- 
lonj>;ation are not the Judicial Committee very much 
in the hands of experts, as they are called, or scientific 
men, who come to give evidence upon matters of 
opinion as to inventions ? — I think that the practice 
of supporting these capcs by scientific witnesses has 
rather diminished, and is much less resorted to than 
it was in the earlier times of the jurisdiction. In the 
first place, at that time, a Patentee himself could not 
be examined ; but the law of evidence having been 
altered in that particular, their Lordships always ex- 
amine a Patentee as to the merit of the in\ention. I 
do not think that their Lordships are much guided by 
the opinions of experts. 

1786. Then, in what wiiy do they adjudge ? By 

the models, the accounts, and the results of the Patent 
brought before them ; they use Iheir own judgments 
upon the results which have been obtained from it. 

1787. If an invention is not adopted by the public 
at all, that, I presume, could hardly a,ivo them any 
assistance ?— The counsel always lav a luminous and 
succinct account of an invention betbre their lordshiii* 
it being a matter of science, which, to a certain deo.,ve 
is demonstrated before them; it is not a niatte"i- ' 
which the evidence of 
weight. 
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1788. There is an office of the Commissioners of 
Patents, and there are some persons of skill there • in 
your judgment, would it be of use to the Judicial 
Committee if reports were presented to them of all 
the cases which were about to be presented to them 
for adjudication?- That proposal has never been 
made, and I was not aware that there were the means 
of obtaining those reports, but I should imagine that 
if they emanated from disinterested persons, officers 
of the Government, such reports might be valuable. 

1789. A gentleman named Woodcroft has been 
before this Commission, a gentleman of great skill in 
matters of that sort, if a report were made by a man 
of that description, in the case of a proposed prolon- 
gations of the merits of the case, would not that be a 
very useful thing for the Judicial Committee?—! 
think It would depend in some degree upon the man- 
ner in which such reports would be received by the 
parties. It probably would be said at the bar that 
such reports would prejudge the case to be decided 
by the Privy Council, and that it would be very diffi- 
cult for the Privy Council to arrive at an opinion 
favourable to the Patent, if the report of such an 
officer, who, though no doubt a competent person, 
occupies au inferior position to their Lordships, were 
in reality held to determine the question. If it were 
so, the report would, I presume, be produced; it would 
be warmly assailed by the one side, and warmly 
defended by the other ; and it would be in fact there- 
fore a transfer of the jurisdiction to an officer of the 
Patent Department. 

1790. (Mr. Grove.) Is not all the advantage that 
could really be got by such a proposal obtained by the 
present system of judicially watching the cases by the 
Attorney-General ; he sees the case developed, and is 
entitled to express his opinion, and indeed to argue it 
as a counsel not directly concerned for either of the 
parties ? — I think so ; there would be great difficulty 
in admitting scientific evidence, even on behalf of the 
Government, unless you were certain that it was 
perfectly disinterested, as the parties would entirely 
object to any bias which it appeared to convey. 

1791. {Mr. Hindmarch.) The Attorney- General 
does not in practice call a witness ? — ^No, but he 
might. Lord Overstone observed just now that while 
the onus probandi is thrown on the applicant, he 
must satisfy the Court that his invention is one of 
ingenuity and public utility ; he does that in various 
ways, according to circumstances, by calling such viit- 
nesses as he may think the best able to convey that 
impression to their Lordships' minds. 

1792. Did you ever know a case presented to the 
Judicial Committee in which the appHcant was not able 
to adduce some evidence of that description ? — Yes ; 
I have known of such a case, and I mention this to 
show to what very small points the jurisdiction has 
sometimes been brought, or attempted to be brought. 
The other day a man applied for the extension of a 
Patent for a carpenter's brace, which is a mere tool. 
I believe the invention consisted in making it revolve 
on one point instead of on another — it was a very small 
affair. Their lordships were of opinion that it was 
too inconsiderable a matter to exercise their j urisdiction 
upon and they dismissed the i^etition ; but in that case 
there was really no evidence of merit at all. 

1793. (Chairman.) After what you have stated 
with regard to the practice in prolongations, do you 
consider that any advantage arises to the public from 
there being a power vested in any authority to extend 
a Patent beyond 14 years ? — I think that this 
jm-isdiction has been created, and is necessarily 
exercised entirely from views of compassion towards 
meritorious Patentees, but that the interests of the 
public have been rather sacrificed than not by the 
exercise of that jurisdiction. I know it is argued that 
it is the interest of the public to encourage invention, 
and that you encourage invention by extending 
Patents and renewing them when they have been 
unsuccessful although meritorious, but I think that 
this indirect effect is exceedingly remote, and in point 
of fact, it must be acknowledged by any person who 
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LmrS v*"," '^<i°»i^i«trationof this law, that the 
whoTr '^.'^'^l^. prevails in the minds of those persons 
fo n,.?? ^'^"^""^tered it has been one of compassion 

adeoTntP "°"'f^'f*''' ^^°^^^^ ''"t ^etwith aa 
ZTnfr ""I^- ^* ^' ^-^^^^^^n application ad mi- 
advanSn ^"^ ""^'^^^S ^^'^^ consequently an 
itroTl^X'.^""^^ ^° anindividuallt thJex- 

wn^M^' '^^® Oily cases, as I understand you, that 
would come properly within the scope of this Jri^ilege, 
a e ca.es where the invention is of great public utiUty 
but where, nevertheless, the public does not use it, a/d 
where, therefore, an invention useful in itself has pro- 
duced no return to the Patentee without any fault of 
his own. Is that a case that occurs once in a thousand 
times ?— les ; rather more than that. I should be 
sorry to be understood to say that it never occurs, or 
that It has not occurred a considerable number of 
times ; perhaps out of the 62 cases I should say 20 are 
perhaps cases of real merit and importance, and which 
would come within the conditions laid down by your 
Lordship. •' •' 

1795 (Mr. Waddington.) Are there cases in which 
the public has just begun to use an invention, and of 
which the real value is perfectly clear from the cir- 
cumstance of their having used it for three or four 
years ?— Precisely ; there are many cases in which the 
argument is this, that in reahty the merit of the 
invention was not found out for 10 or 12 years, or 
from other causes the Patentee had derived no advan- 
tage from it. I would venture to cite another case 
to the Commissioners — the very last that occurred. 
I allude to Mr. Bovill's invention for an improvement 
in grinding corn. It is admitted by the Government 
to be an invention of the greatest possible merit, a 
great saving of expense, and a great improvement in 
the results, an invention of very high merit indeed ; 
insomuch that after infinite labour, and a perfect com- 
bat with the authorities, Mr. Bovill succeeded in 
having his mills introduced at Deptford dockyard and 
other places ; and I believe that before long all the 
Government corn for the navy will be ground by 
those mills. That may be taken as sure proof of very 
high merit and public utility ; but it sometimes hap- 
pens, as it did in that case, that by a combination of 
the trade, and by incessant litigation, and various other 
causes, a man is kept out of the benefit of his Patent 
for a very large part of his term, and it is not till 
about a year or two before the conclusion of it that 
there is any hope of reward. In that case there could 
be no two opinions as to the merit of the invention ; 
it also appeared that the profits have been extremely 
small, and their Lordships gave Mr. Bovill an exten- 
sion of five years. 

1 796. ( Chairman.) Is not that precisely the case of 
an Invention having been largely used, and in which 
a direct reward by the State might have been pri- 
vately granted ? — Yes, precisely. Mr. Bovill's in- 
vention was precisely one of those which was of use 
to all millers, but peculiarly useful to the Government. 
In the meantime the effect of the extension, although 
Mr. Bovill was entitled to all consideration, is that 
it enables the Patentee to charge a royalty of 6d. 
a quarter on all the corn ground in Great Britaui by 
millers who may think it desirable to adopt his plan. 

1797. The Government gain the advantage, and the 
community pay for it ? — Yes. 

1798. (Lord. Overstone.) Is it not the case in many 
instances that an invention which has ultimately 
proved to be meritorious and useful remains not pro- 
perly understood, and therefore not adopted by the 
public until some accidental circumstance removes 
that difficulty, and then the public burst as it were at 
once into the active application of it ? — That un- 
doubtedly sometimes occurs, and I hnve no doubt that 
there are many meritorious inventions, especially of 
this very novel character, which are precisely the 
most difficult to ijring into use. 

1799. The principle of the Patent Law, as I appre- 
hend it, is this, to stimulate invention and to reward 
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H. Reeve, Esq. the inventor by granting liim a temporary monopoly 

of the benefits of his inventions ? — Exactly so. 

13 May 1863. \^QQ_ The determination as to the duration of that 
' temporary monopoly must uecessarily be an empirical 
act, for you can, upon no principle, decide that seven 
years is more proper than eight, nine, or 10 years, 
whether the period for which it is granted is the period 
which will give the inventor his due remuneration can 
only be known by experience, is not that so ? — Yes ; 
but if that doctrine were to be acted upon, the law 
would have, or some administrative power would 
have, to adjust the terms of the Patents in every case, 
for they all diifer ; one man may be largely remune- 
rated in three years, and another man may not be 
remunerated in 14 years. 

1801. But that period being settled generally by 
law, is it not expedient, for the purposes of justice, 
and also for the full accomplishment of the principle 
of stimulating invention, that there should be in some 
competent tribunal a discretionary power, in special 
and strong cases, to correct the defects of that em- 
pirical process of fixing the period for which a mono- 
poly is granted ? — That there should be some such 
power, I think, must be admitted : it existed in Par- 
liament before the present jurisdiction of the Privy 
Council was established, inasmuch as in some few 
cases. Parliament interposed to grant new Patents ; it 
might also be converted, as was suggested by the 
noble Chairman, into a reward by the State to a great 
public benefactor ; but you must deal with these ex- 
ceptional cases as- they ,arise. 

1802. Do you think that any other mode of dealing 
with these exceptional cases can be suggested better 
than the existing one ? — My impression is, that 
although infinite care lias been taken by the Judicial 
Committee to investigate these cases, which their Lord- 
ships have done under a sense of judicial responsi- 
bility, for that was the intention of the Act of Parlia- 
ment, yet the working of the present system has not 
been satisfactory to their Lordships themselves. 

1803. Can you suggest any other system which you 
think would hold out the probability of being more 
successful ? — It is diflicul't for me to answer that ques- 
tion. I should say not by the existing system of 
Patents ; but supposing a revision of the Patent Law 
to be contemplated, and some authority created with 
a greater and more thorough control of Patents, I can 
imagine such a commission or authority to be invested 
with some discretionary power which might be used 
more fiflfectually than it is by the Privy Council. 

1804. Can you define more clearly the idea you 
have broached in your last answer, of some important 
change in the jsresent system of Patent Laws that 
would facilitate the means of getting over the dif- 
ficulty as to prolongations ? — I have not directed my 
attention very specially to this part of the subject, 
which I humbly conceive to be a matter of delibera- 
tion for this Commission ; anything that I ventui'e to 
submit, I do it with the greatest diffidence, but I have 
imagined that it might be suggested, that whereas the 
issue of Patents generally is now a matter of common 
right, very little controlled at least by the Attorney- 
General, something in the nature of a controlling 
body, partly judicial, and partly scientific, might be 
created, that would exercise some control over Pa- 
tents, both in the original granting of them and also 
in renewing (hem. If such a body existed, and if it 
were armed with great authority and great judicial 
strength, I should say that if any body was to renew 
Patents such a body would be the fittest to renew 
them. 

1805. You refer to a preliminary inquiry by a Avell- 
constituted tribunal before a Patent was granted ? — 
Yes. I meant (o convey that, supposing that prin- 
ciple were, adojiled, and that a body was created, a 
board capable of making that preliminary inquiry, 
and exercising that species of control upon the ori- 
ginal grant of n Patent, tlieu I should bo disposed to 
say that some lioard of that kind would be lieller 
qualified thaii any other to entertain the question 



which may, in some few instances arise, whether a 
Patent ought or ought not to be renewed. 

1806. {Mr. Hindmarch.) If you had no prelimmary 
examination before the granting of Patents, do you 
conceive that it would be useful to have some pre- 
liminary inquiry before the renewal of them, it might 
be very inexpedient in the one case, but it might be 
highly expedient in the other ? — Tliat I understand 
is what the Judicial Committee are anxious to do, and 
the, inquiry which takes place at their Lordships' bar 
upon oath, and under the sanction of a proceeding 
before a high Court, is precisely that species of in- 
quiry ; the word "prolongation" or "extension" is 
commonly applied to these things, but it should be 
borne in mind that it is a renewal, that the Letters 
Patent issued on the recommendation of the Judicial 
Committee are new Letters Patent, and their Lord- 
ships have even power, under the last Patent Act, to 
introduce into those new Letters Patent, or of direct- 
ing the Chancellor to do so, any conditions which they 
may think fit. 

1807. {Mr. Grove.) You consider that the eases in 
which it is desirable that a Patent should be prolonged 
beyond 14 years are very exceptional, or that prac- 
tically speaking, more harm than good is done by the 
power of granting prolongations ? — That is my 
opinion. 

1808. Have you ever considered the question 
whether, if Patents were granted for shorter periods, 
for seven or 10 years, with a power then to prolong 
them for 14 or 15 years, that would meet your views, 
that is to say, supposing a Patent to be remunerative 
within a reasonable time of its inception, 10 years 
might be long enough, and if it met with great trade 
opposition, or with peculiar circumstances which did 
not bring it into profit till after 10 years, then to 
give a power of extending it on to 14 or 16 years? 
— If that view was adopted of course it would apply 
very largely and to an immense class of Patents. 
Assuming that the Commissioners are of opinion, 
and the public appear to be of that opinion, that, if 
Patents are to exist, 14 years is a reasonable period, 
there may be some cases in which large profits are 
made in seven years, and there may be others on 
which it is demonstrated that in a shorter period a 
Patent is of no use. In that latter case where it is 
shown that a Patent is of no use at all, I think it 
would be a great public advantage to have some means 
of quashing it altogether. I have no doubt that there 
are numerous instances of Patents which are of no 
use, but which stand in the way, and are used as a 
means of litigation to embarrass other inventions. 

1809. Would it not be much less expensive to quash 
a Patent if the period were made shorter ? — Yes. 

1810. {Mr. lii lid III arch.) Have you found that no 
practical inconvenience has arisen from the fluctuating 
nature of the body constituting the Privy Council ; 
does that or not introduce into their decisions a good 
deal of variation in the mode of dealing with the 
questions which come before them ? — Their Lordships 
are extremely desirous to act upon the principles which 
have been laid down in the reported cases, as in the case 
I referred to just now ; they have always endeavoured, 
as far as possible, to give uniformity to the spirit of 
their decisions ; at the same time it must bo observed 
that where the principles which regulate their juris- 
diction are not princi]>les of strict law or equity, 
but that a large discretion is vested in the court, ^■ou 
cannot expect in decisions of this kind so much 
uniformity as you may in the decisions of a court of 
justice administering law. 

1811. {Mr. Jraddhi(]to)i.) What is the construction 
that has been put upon (he words " due remuneration ;" 
is (hat the remuneration which is considorod to bo due 
to the value of (he invention ?— It undoubtedly makes 
a part of the consideration, but that is preciselv a sub- 
ject to bo discussed at (he biw. 

1812. {Mr. Hindiiinrch.) Is tlicrc not some little 
difficully arising from ( his circumstance, that aPntentoo 
has frcquenlh' received a very bu-oe amount of venni- 
nevation from the public, but has spent nourlv the 
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whole of it in litigation ? — That is one of the matters 
that are brought before the Judicial Committee. 

1813. In a case such a.s that the public have already 
given the Patentee the remuneration which they ou^ht 
to give him ; but ought the public to give it over 
again because he has lost it in law ? — The Judicial 
Committee have generallyheld that losses in litigation, 
although they may be considered to entitle a man to 
some compassion, are not fairly to be taken as a set-ofi 
against the profit of the invention. 

1814. {Mr. TVadclington.) Have you observed that 
the words in the statute are confined to " due remu- 
" neration " for his expense and labour in perfecting 
the invention, which seem to exclude remuneration 
due to his talent and to the ingenuity of the inven- 
tion. Has there been any decision in any case in 
which it has been expressly stated that they took 
into consideration the value shown by the ingenuity 
of the invention as well as of the expense and trouble 
of bringing it to perfection ? — I have not present to 
my mind any cases ; but I have no doubt that in 
Webster's Reports of Patent Extensious, the Com- 
missioners would find several cases in which those 
views have been laid down by Lord Brougham, that 
the extension was not only to be confined to strict 
remuneration or indemnification for the cost and 
labour of the Patentee, but that the merit of the 
invention was also to be paid for. 

1815. {Chairman.) You say, that these applications 
for extensions are very much looked upon as appeals 
ad tnisericordimn. Do you think that in the case of 
two Patents, under precisely the same circumstances, 
as to public utility, and as to non-prodnctiveness, if 
one clami was brought forward by a large capitalist, 
sav a manufacturer, and another by an Inventor with- 
out capital, that the latter would have any preference 
over the former ; that the charitable view of the case 
would be taken ? — The Judicial Committee have re- 
peatedly had this question brought before them ; 
sometimes the case of a poor Patentee and some- 
times the case of a rich Patentee ; but more commonly 
where the Patent has passed into the hands of assig- 
nees, who have perhaps subscribed money to work it. 
The Act of Parliament, the 7 & 8 Vict. c. 69, 
expressly provided, by a declaratory enactment, that 
a5sio;nees were to be equally competent to receive ex- 
tensions of Patents with the Patentees themselves. 

1816. (Mr. Waddington.) I believe the assignees 
are not mentioned in the first statute ? — ^Xot clearly ; 
some doubt arose upon that point, in consequence of 
which the second Act cleared up that doubt. There 
is no doubt that numerous applications have been 
made by assignees, and the Privy CouncU have had 
to consider a fresh difiiculty. Assignees are com- 
monly capitalists who have purchased a Patent right 
from an Inventor ; the Inventor must be taken, 
therefore, to be discharged from his mterest m 
the Patent, and to have received an equivalent 
which he must be supposed to have considered 
remunerative, since he has divested himself o± 
the Patent in exchange for it. Then, what is the 
position of the assignees ? The Privy Council 
have laid it down that a commercial company holding 
a Patent is not entitled to the same arnoimt of con- 
sideration as a Patentee or an inventor. In the case 
of the Electric Telegraph Company, they had pur- 
cha-^ed Mr. Wheatstone's Patent, for 30,000Z., con- 
sequently the Patentee was adequately remune- 
rated ; "he did not petition for aii extension of 
the Patent, but the company which had invested 
this sum of money, as they had not gained so much 
advantage as they anticipated, apphed tor an ex- 
tension of the Patent, and on that occasion Lord 
i~ale then Master of the RoUs, used these 
words : "We do not say it would be right to take 
" into consideration the mere commercial transactions 
" of a company of this sort, if it had turned out that 
" the contrary had been the case. They buy this 
" Patent right; they buy it for a commercial purpose, 
" not at all with the view of encouraging the in- 
" venters, or of rewarding the inventors, though, 



'^' when they are sinking their own capital in this h. Reeve, Esq. 

'^' particular mode, they do incidentally give a profit '■ 

" to the inventors. It is not the same case as some 13 May 1863. 

cases which have arisen, where the inventor, being 

" himself struggling with difiiculty for the want 

of capital, is obliged to obtain the assistance of 
^'^ persons who have capital, giving them a share of 

the profits, which may be done in a great variety 
" of ways, and under many different circumstances"; 
" but those parties, with a knowledge of the value 
" of the invention and its capablity of being reduced 
" to practical use to any extent to which capital might 
" be employed upon it, think fit to engage that capital 
" in cai-rying on a trade by the use of this particular 
" invention." In that case their Lordships declined 
to prolong the Patent ; and I think this shows that 
the view taken by the Privy Council is, that the 
personal claim and merit of an Inventor have a very 
large share in the extension of a Patent, and that they 
are not prepared, as was laid down in the case I 
have just referred to, to deal with the same degree of 
liberality with a capitalist. 

1817. {Chairman.) If they make it a matter of 
personal reward, do they consider the character and 
conduct of the applicant ? — His conduct, his energy, 
and activity in bringing his invention into use, and 
perhaps I may add that there are some circumstances 
which inspire a peculiar Interest in the invention. I 
remember the case of a workman, a man in an ex- 
tremely humble position, but who had invented some 
very important addition, I think it was to cotton 
spinning machinery. Their Lordships justly thought 
that that was a meritorious and interesting Invention, 
and they extended the Patent, although it was in the 
hands of an assignee, but they annexed to it the con- 
dition that the. original inventor, the workman, should 
have a certain profit out of it ; I tliink 400/. a year, 
and that of course raised him above his original 
condition. I mention this case to show that, un- 
doubtedly, personal considerations have a real weight, 
and it has been thought right, and that the inten- 
tion of the Legislature was, that they should have 
weight. 

1818. Then, in point of fact, a prolongation operates 
sometimes as a sort of charitable relief and some- 
times as a personal reward, the cost of granting the 
reward falling upon the community at large ? — Yes, 
undoubtedly. 

1819. {Mr. Hindmarch.) In answer to one of the 
Commissioners a short time ago as to the construction 
of the Act of Parliament, and as to tlie meaning of 
the words " due remuneration," for expense and la- 
bour and so on, those words, I believe are in the 
7th and 8th Victoria. I believe there are no words 
to show what the prolongation is to be granted for, in 
the first statute section 4 merely gives a power to 
prolong, without saying what for ? — I find nothing in 
the 4th section of the original statute which implies 
any motive or ground at all, it is simply that the 
Judicial Committe may report to His Majesty a further 
extension of the term, and His Majesty is hereby au- 
thorized and empowered, if he thinks fit, to grant 
new Letters Patent. 

1820. There is no criterion according to which the 
Privy Council can act ?— Xo, it is a mere matter ot 
discretion. In some few cases a power has been exer- 
cised in the case even of imported Patents. 

1821. But more sparingly ?— Yes ; it has been held 
by the Judicial Committee that no Letters Patent can 
be granted in this country for an original foreign 
Patent, if that has expired before the new Letters 
Patent are applied for. 

1822. That, I believe, turns upon some of the sec- 
tions in the subsequent Act ?— Yes, in the last Patent 

Act. ,. . . 

1823. {Mr. Grove.) Has not litigation been re- 
garded in this light, that, but for the litigation, the 
Patentee would have received due remuneration, the 
Utigation not arising from any fault of his own ; but 
bein<' in some sense a testimony to the merit of his 
invention on the part of the trade, and coming there- 
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fore ill aid of the Patentee, as showing that the litiga- 
tion has caused a subtraction from what otherwise 
would have been his profits ? — Undoubtedly, that has 
had, to a certain extent, that effect, however ditlicult 
it is to defend it on principle ; for instance, in the case 
of Betts's Patent, the actual receipts, I believe, were 
extremely large ; bttt Mr. Betts had been engaged in 
enormous litigation, principally with his own family, 
and I suppose it must be taken that a deduction was 
made from his profits on that ground. 

1824. There had been very great litigation in that 
case ; but I believe the only litigation the Privy 
Council took into their consideration was not that 
which he had had with his family, but the litigation 
he had had with opponents of his Patent, as in the suit 
of Betts and Menzies ? — There is no doubt a distinc- 
tion, which the learned Commissioner has j ustly pointed 
out, in the nature of litigation. Litigation may ai'ise 
on questions of property which have little connexion 
with the merit of the Patentee, and the litigation 
which I now remember their Lordships thought ought 
to be subtracted was this — ^Mr. Betts had been obliged 
to sustain a very protracted struggle in order to de- 
fend the validity of his Patent ; it was at last decided 
by the House of Lords, that his Patent was valid, 
and he recovered costs as far as costs were re- 
coverable ; therefore it must be regarded in this way, 
that he defended himself against infringements by the 
only means which the law placed at his disposal, and 
the expenses be sustained for this purpose were un- 
avoidable. At the same time it must be acknowledged 
that if his Patent was renewed, he was indemnified 
for those expenses by the prolongation of it for so 
many years. I may mention that for the purpose of 
reference, in the Commissioners of Patents Journal, 
Nos. 549, 716, and 769, all the cases which have been 
before the Privy Council have been published ; there 
is a digest of all the applications and of their results. 



so that any person wishing for further information 
can obtain it in this publication. 

The following paper was handed in : 
Table showing the Number of Applications to Her 
Majesty in Council for Prolongation or Confir- 
mation of Letters Patent, distinguishing those 
granted, dismissed, &c. 
Total number of applications from 1835 up to 1862 
(inclusive): — 

For Prolongation - - - - 137 
For Confirmation . - - 7 



For Prolongation. 

Granted -...--- 
To Patentees - - - - 48 
To Assignees - - 14 

Dismissed . . - - 

On application of Patentees 

,, „ of Assignees 

Withdrawn . . - 



For Confirmation. 
Granted - - . - 

To Patentee - - - 1 
Dismissed - - - - 
Application of Patentees 5 

„ „ Assignees - 1 



144 



62 



_ 


46 


28 




18 




- 


29 



137 



Total 
Lodged and pending in 1863, 8 cases. 
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The witness withdrew. 
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The Eight Hon. LOED STANLEY in the Chair. 
Alfred Vincent Newton, Esq., examined. 



1825. {Chairman.') You have been a Patent Agent 
for a considerable number of years ? — Yes. 

1826. As to the question of the cost of obtaining 
Letters Patent, do you think there is any reason to 
complain of the present expense incurred in obtaining 
Letters Patent ? — No, I think there is not. 

1 827. Do you think any improvement could be made 
in the manner of making payments ? — The present 
mode of making payments I objected to on principle 
before the present Act was passed ; and when I say 
that the cost of obtaining a Patent is not, in my opinion, 
too great, I allude to the first cost of a Patoit. I think 
that payments at the end of the third and the seventh 
years are objectionable ; but under the present circum- 
stances, it being assumed that the law is to bo changed 
and that considerable expense would be incurred in 
founding for example a special court to try Patent 
cases, or to investigate matters that are now not in- 
vestigated, I think it would be inexpedient to alter 
the payments which are made in the third and 
seventh years. 

1828. You would, I presume, put it this way. that 
though it is not expedient that Patentees should be 
called upon to contribute to the general revenue of 
the counti-y, yet, that they may be fairly cjiUed upon to 
pay any special expenses incurred in obtaining their 
Patents ?— Precisely so ; but with respect to the mode 



of paying those instalments, I think that a worse mode 
than the present could not have been contrived, and in 
order to ameliorate that system, I some time ago drew 
up a little bill, which I thought would entirely ob- 
viate the difficulties under which Patentees now 
labour. It has but one clause, which is this : "Where 
" by misadventure or otherwise, the Patentee, assig- 
." nee, or other person, having a beneficial interest in 
" any Letters Patent for inventions, shall have failed 
" by himself or by his agent to produce at the Office 
" of the Commissioners of Patents, before the cxpira- 
" tion of the third and seventh years respectively of 
" the grant, the said Letters Patent, duly stamped, it 
" shall be lawful on application being made in writing, 
by the Patentee or other person or persons benefl- 
" cially interested in such Letters Patent, or his or 
" their agent, at the Office of the Cominissiouers of 
^^ Patents within [ ] months from the date of this 
" Act, or from the date of the expiration of the term 
1^ for presenting such Letters Patent duly stamped, 
"^ for the Lord Chancellor to issue an order empower- 
'^ ing the Clerk of the Commissioners to endorse on 
" such Letters Patent, or on a duplicate thereof, the 
•• same being first duly stamped, a eertificnte of the 
" payment of the stamp dutv. provided such Letters 

'« ''"^^^\''"M'° Pi'^«'-'"'^"d i'*i'- 'i''>l purpose at the Office 
ot the Commissioners withiu six cleai- days from 
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" the date of: such order, and such Letters Patent so 
" endorsed shall be held to be in force and binding, 
" as if no delay had occurred in presenting the Letters 
" Patent, or the duplicate thereof, duly, stamped, at 
" the Office of the Commissioners, agreeably to the 
" provisions of the above-mentioned Act." That is 
to obviate surprises. For example, a Patentee may 
forget that his payment is due ; he may find that he 
has lost his Patent, and he has no time to get a new- 
one ; he may be refused a copy, though I should say, 
from reading the Act, he has a right to a copy if he 
offers the proper sum put down in the Act, but I have 
known many cases where, even when the money has 
been offered, it has been necessarily refused because 
the Act will not allow of the least latitude in the pay- 
ment of those taxes. 

1829. Wliat would be the effect of the change you 
suggest ? — It would be this : If a person who, having 
by misadventure failed to stamp his Patent or to 
record the fact of stamping (for either omission is 
equally fatal to the Patent) at the proper time, applies 
to the Lord Chancellor and shows sufficient grounds 
for an order to be issued, that then the Lord Chan- 
cellor shall have the power of issuing an order to 
indorse the Patent as duly stamped, whereas, at pre- 
sent, if the Patent is not stamped and the fact recorded 
within a certain period, there is no means short of an 
Act of Parliament to remedy the omission. There has 
been a remedy in one case, but it cost some 500/. in 
obtaining an Act of Parliament for that purpose. 

1830. You would merely give an optional indulgence 
in a case where the payment had not been made in 
time ? — Precisely so ; it would be a most important 
change, and of great advantage to Patentees, and to 
.the Patent Office fund. 

• 1831. How do you think that that indulgence 
ought to be given ; would you make it purely dis- 
cretionary with the Lord Chancellor ? — Yes. 

1832. Would not that throw a very large and 
arbitrary discretion upon him ? — I should not object 
to its being something more positive and defined ; but 
there should be some such protection where there has 
been no wilful neglect. 

1833. It is probable that every person who had not 
made the application in due time would have . some 
excuse for not having done so ; would you throw upon 
the Lord Chancellor, or any other authority, the task 
of inquiring into all those excuses and forming a 
judgment as to their validity ? — Precisely the same 
thing is now done by the Lord Chancellor when an 
application is made for a new Patent under the present 
law ; if a man loses his Patent he has to apply for a 
duplicate, and he must give reasons. 

1834. As to the question of preliminai-y investiga- 
tion do you think there ought to be a preliminary 

jiuquiry of a more searching character than that 
which at present takes place ? — I do not think it is a 
necessity, but if we were to set up a system that 
would be as perfect as we could make it, I think that 
then preliminary inquiry would be an important 

.branch of the new system ; I think .the system as it is 
works tolerably well, and to institute' a preliminary 
investigation would be rather a costly, matter. 

1835. To the Patentee or to! the public ?— To the 
Patent Office. ' ' 

1836. Do you think that any. preliminary inquiry 
could be so conducted as to be satisfactory ■ in the 
majority of cases, that any tribunal would be compe- 
tent to judge as to the novelty and as to the value of 
a Patent in every case ?— Not as to the value, and not 
completely as to the novelty. If a preliminary inves- 
tigation is to be made I think it should be made on the 
principle they have adopted in the United States, but 
only to a certain extent on that principle. I think 
that the Patentee has a right to know what is in the 
office in the shape of inventions, that if he applies for 
a patent to-day, and an application was made for a 
similar thing the day before, he ought to be informed 
by the proper functionary in the office that he has 
been anticipated. I certainly think that an examina- 
tion ought to be made so that a Patentee should know 



what the six months' unspecified Patents, preceding!^ V. Newtm 
hmx contam, or rather that they do not contain what Esq 
he IS applying for a patent for. 

1837. Would that in all cases be a simple matter to ^* Msiy, 1863. 

decide ?— Yes, I think so ; it would require a careful' 

exammation, but it would not be a very great labour. 

1838. Is it the fact that at present a man can only 
ascertain by inquiry at the Patent Office that there 
is no Patent of an earlier date than within the last 
SIX months similar to his own ; that is to what has 
passed m those six months he is left entirely in 
Ignorance ? — That is so. 

1839. You think that such disclosure could be 
made without interferring with the rights of those 
who are taking out Patents, or who have taken them 
out within the last six months ? — Yes, I think so. 

1840. In the event of a tribunal being instituted 
for the purpose of making a preliminary inquiiy, 
would you have the judgment of it final and without 
appeal, or not ? — I should appoint exammers whose 
duty it would be to make a private record of inventions 
as Patents were applied for them ; those examiners 
should notify to a Patentee when he was anticipated ; 
and their jurisdiction should end there. 

1841. In that case there would be no necessity for 
an appeal, because the matter would be then in your 
opinion simple and obvious ? — ^Precisely. 

1842. Have you in the course of your experience 
come to any conclusion as to whether the multiplicity 
of Patents which has existed, in the last few years has 
caused any public inconvenience? — I do not believe 
it has at all. I think that is a mere dream. , 

1843. You have not heard of complaints of manu- 
facturers having been interfered with intheir business ? 
— Never. 

1844. You have not heard > complaints of parties 
engaged in a particular ' business . buying up on 
speculation every Patent connected with that business 
so that it was hardly possible for any one to enter the 
same business without infringing some one of those 
Patents ? — Yes, I have heard of two such cases. 

1845. You do not apprehend that that is a common 
subject of complaint or that the public suffer much 
from it ? — Certainly not. 

1 846. Having come to that conclusion I infer that 
you do not think any provision is necessary for the 
purpose of limiting the number of Patents and pro- 
tecting the public against Patents of trifling value ? — 
I think any legislation to limit the number of Patents 
would be a serious evil, that is to say, Patents of 
value. 

1847. Do you consider that, Patents ought to be 
refused on the ground of the trifling and frivolous 
nature of the inventions for, which they are claimed ? 
—There is one class of Patents which I always 
thought should be absolutely refused, namely. Patents 
for obvious applications. I may take for instance the 
same example that I have used before, and as it is no 
longer, a Patent there is no harm in it, namely, the 
use of alpaca for covering umbrellas. I think that 
it should be open to any one to make an obvious 
application of any manufactured article that is to be 
purchased in the open market irrespective of any 
Patent, simply because there is no invention in it. 

1848. You say " an obvious application of a manu- 
factured article," would not the whole controversy 
turn upon whether the application was obvious in its 
chai-acter, or not ?— Yes, but there could be no diffi- 
culty in coming to a conclusion upon it. 

1849. You would not allow any person to take out 
a Patent for the use of a certain material, for a pur- 
pose to which that material had not been hitherto 
applied ? — No, not if that material was obviously 
applicable to the purpose. There is another illustra- 
tion of my meaning in an invention which has proved 
itself to be really a patentable one ; it has gone into 
courts of law and been upheld ; but for such inventions 
I would refuse a Patent. It was for the prmtuig of a 
fabric in imitation of another fabric. It was a woven 
fabric with a " flushed " back, and printed with a 
zebra pattern, to represent a manufacture well known 
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A. V. Newton, in the East, and produced by weaving printed warps. 
-^«?- A Patent was taken for printing that fabric (which 

was a fabric well known in the plain state) with a 
particular pattern, and that was not upset in a court 
of law. It was merely common printing, applied to a 
fabric that had hitherto not been so printed. 

1850. Would you define more accurately than it is 
at present defined what should be the subject of a 
Patent ? — No, I would not, because I think if you 
draw the terms closer there might be a great evil in 
it. The terms are now open, and I think they should 
remain so, but it should be in the province of the 
Examiner or Law Officer to whom those applications 
are made to refuse what he considered to be what I 
term an obvious application. 

1851. {3Ir. Grove.) In using the term '•' obvious 
application," do you limit it to cases where there is 
obviously no change of form or figure at all ; as for 
instance, in the case of alpaca applied to umbrellas, as 
silk had been formerly ; or would you extend it to 
cases where there was a slight change of form ? — 
Suppose you wished to ornament a book cover which 
is now a plain cover, and you subjected it to the well- 
known process of printing in one or more colours, 
that I should say would be an obvious application. 

1852. There are several Patents relating to photo- 
graphic albums, for different modes of slipping in the 
photographs and securing them and so on, would you 
have Patents for such things as that ? — That I could 
not say unless I saw the particular example. Where 
there was an improvement produced by a new con- 
struction, I would grant a Patent however small the 
improvement. 

1853. (Chairman.) You would not in any case 
refuse a Patent merely because it dealt with a very 
trifling subject matter ? — I think it would be a 
dangerous precedent to adopt. 

1854. Taking such a case as that which we are 
informed has occurred, a Patent being taken out for 
a new form of bonnet, or for a shirt frill, or a trifling 
matter of that description, do you think that that is a 
proper subject for a monopoly ? — ^If it is a new form 
and merely an ornamental form it is not the subject of 
a Patent now ; if it is a new form and there is a special 
utility in that new shape or form then I think it is a 
subject for a Patent. 

1855. {Lord Overstone.) Are you prepared to 
suggest any form of words that would include all 
those things which you think ought to have Patent 
rights, and all those things which you think ought 
not to have Patent rights ? — No ; that is perfectly 
impossible for anyone to do I think ; but the Patent 
law may be fairly interpreted to extend to all means, 
whether mechanical or chemical, lohich embrace a 
new principle of action or of construction ; while it 
excludes all new applications which do not involve a 
change in principle of action or of construction to 
obtain the desired result. 

1856. (Chairman.) Do you think greater facilities 
should be provided than exist at present for the repeal 
of invalid Patents ? — I do not see any use whatever 
in repealing invalid Patents. 

1857. Will you explain that answer ; how can they 
be known to be invalid till they have been tested in a 
court of law ? — If they have been tested and proved 
to be invalid in a court of law they are perfectly 
harmless. My experience of attempts to repeal 
Patents leads me to the inference that Patents ai-e not 
subjected to the ordeal of scire facias proceedings 
unless of great commercial value. 

1858. Do you think that no more convenient method 
could be found than exists at present for testing the 
validity of a Patent ? — I think the preseiit system of 
testing the validity of a Patent is as bad a system as 
wc could possibly have. That I should like to speak 
upon more fully. 

1859. Do you think that any change ought to be 
made in the tribunal appointed to try actions and suits 
instituted by Patentees ? — Yes, I think so. 

1860. Will you explain to us why you think so, 
and what is the nature of the change you would 



recommend ? — I think that no new form of tribunal 
would meet the objections which appear to exist 
in the present system without something more, and 
that is that the cases before being brought to trial 
should be prepared by a proper oflicer ; that the 
grounds of complaint should be considered, and that the 
grounds of defence should be considered by a proper 
officer ; that then the case should be drawn up and put 
into shape, and in that shape tried. 

1861. Do I rightly understand you that you would 
leave the whole framing of the case to be submitted 
to the Court — to some oflScer of the Court ? — Yes. 

1862. Would not the decision very much turn 
upon the manner in which the case was stated ? — 
Wholly upon it. 

1863. (Mr. Waddington.) You mean that the 
parties should come before him, and that he should fix 
the points after hearing the parties ? — Yes, I have 
made a little note upon it which will give my views 
more clearly. The officer of the Court should ex- 
amine all complaints of infringement, point out objec- 
tions, if any, to the validity of the case, or call for 
further particulars ; particulars of breaches framed 
under his approval, in full knowledge of plaintiffs 
case, to be transmitted to the alleged infringer, and 
his answer thereto to be submitted to the officer of the 
Court. This answer to be amplified at the discretion 
of the officer ; and further particulars from the plaintifiF 
to be called for, if needed. The answer, when com- 
plete, to be defendant's case. With such particulars 
the officer of the Court to prepare case for trial. 
Points of law raised on case (if any), to be first 
selected, put into shape by the officer of the Court, 
with concurrence of litigants, and submitted for de- 
cision of the Court. If judgment is against the 
validity of the Patent, the ease to be dismissed, if not, 
issues, embracing the merits of the case, to be pre- 
pared by the officer of the Court, and none other tried. 
Appeal may .be made, before the trial, against officer 
of the Court's decision in respect of the issues. This 
is the view I have had for some years, but I have 
found recently that it jserfectly agrees with a system 
carried out in Scotland. When I say carried out, it 
is embodied in an Act of Parliament, but whether 
it is carried out in practice or not is another matter. 
This Act, which relates only to Scotland (13 & 14 
Vict. c. 36.), I am not at all inclined to think is really 
carried out in spirit, so far as Patent actions are 
concerned, because I feel certain there is not the 
machinery to do it there. It is by section 38 declared 
to be the duty of the Lord Ordinary to prepaie the 
issues for trial. In a work on this matter, Macfarlane 
and Cleghorn, I find this statement : " It may and 
" does frequently happen when a case is analysed, that 
" contrary to the anticipations and views of both 
'' parties, there is truly no relevant matter for trial at 
" all. When this occurs no issue can of course Ije 
" granted, the parties being either at once sent out of 
" court, or obliged to amend their pleadings. Or it 
" may happen that, the parties being agreed on all the 
" material facts, the hinging point is one purely and 
" entirely of law." ^ 

1864. (Mr. Grove.) Have you had any opportuuitv 

of judging of the working of that system ? No, "l 

have not. I have looked into that book of IMacfarlane 
and Cleghorn, and I am very much iucliued to think 
that though the Act sets out the system which I have 
attempted to describe, it cannot be carried out. be- 
cause there are not the means. The Lord Ordinnrv 
would not in Patent suits be qualified to do the work 
which it is proposed should be done. 

1865. They may have found difficulties po-^^^iblv in 
endeavouring to carry it out ?— It is carried out in all 
other matters certainly on which the Act bears but 
I do not think it can be carried out m Patent matter^ 
The following is the clause which explains the pro- 
cedure for the adjustment of issues : " Where in the 
" course of any cause before the Court of Session mat- 
" terof fact is to be determined, and an issue is to bo 
'' adjusted with reference thereto, it shall be the duty 

of the pursuer to prepai-e and lodge in process the 
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" issue he proposes, and it shall be the duty of the 
" defendur to prepare and lodge in process any counter 
" issue required by the natui-e of his defence, and the 
'• Lord Ordinaiy before whom such cause depends, 
'• after causing issues to be prepared and lodged as 
" aforesaid, shall forthwith appoint parties to attend 
'• him at chambers, or shall order the case to the 
" Roll, for the adjustment of an issue or issues for the 
" trial of such cause, or of such matter of fact arising 
" therein as is to be determined by jury trial ; and if 
" such issue or issues be not adjusted and settled with 
" the consent of parties at the meeting or enrolment 
" so fixed, or at a second such meeting or enrolment 
" for the same purpose, if such second meeting or 
" enrolment shall be appointed by the Lord Ordinary, 
'■ the Lord Ordinary shall immediately report the 
" matter to the inner house, by whom such issue or 
" issues shall, upon such report, be adjusted and 
" settled." 

1866. (J/r. PFaddingto/!.) That is what is under- 
taken by Judges in chambers in England, as far as 
the preparation of the issues to be tried goes ? — Yes, 
but it is a much more perfect thhig. 

1867. {Mr. Grove.) I daresay you have seen the 
length to -which some Patent cases go in Scotland, are 
you able to form any opinion whether any time is 
saved by the issues being more elaborately adjusted, 
as contemplated by that Act ? — I do not think so, for 
the reason which I have already gi^■en, namely, that 
I do not think the Lord Ordinary is competent to 
perform this duty ; but the Act shows that there is a 
necessity-, and it is only for that reason that I bring 
the Act before your notice. Nothing can be more 
uiisatisfaetoiy than the present system. I need only 
refer to a recent trial in which I was advising the 
defendants, and not until the second day of the trial 
did I know what the case was which I had to 
meet. It is a very unfair thing to defendants, and 
it is as often unfair to plaintiffs. Under the present 
system the merits of a case are first tried before 
a jurv, and when the jury has decided, or at the 
time that the trial is going en, legal objections are 
taken to the Patent in question ; the whole expense 
of the trial is incurred; the time of the Court 
is occupied for days ; the jury is called upon to give 
a verdict, and when the verdict is given then and 
then only the real merits come forward, and the ques- 
tion, is the Patent valid or not, arises. The matter 
has then to be discussed and re-discussed before the 
Judges, and in many instances so far from the jury's 
duties having been of any avail, they are proved to 
have been waste time; because the Patent is shown to 
be invalid, and therefore all the time occupied by the 
trial, and the expenses incurred in bringing witnesses 
to speak upon the point, are of no avail. But suppos- 
ing this system of a preliminary preparation of the 
case to be mtroduced, then I think we should get 
some great advantages. Another proposition I have 
made elsewhere, but which has been objected to, is, 
that if Patents are granted without investigation 
which is the general wish, then the right to found 
actions on Patents should be controlled by a proper 
authority, as in the case of an application for a writ 
of scire facias, where it is in the power of the 
Attorney General to refuse the apphcation. Ihe 
advantages of the system which I proposed are these; 
first, groundless complaints will at once be dismissed; 
secondly, weak cases of complaint will be compro- 
mised, their weakness being demonstrated by the 
ofiicerof the Court; thirdly, untenable cases will be 
withdrawn, the litigants being in fuU knowledge of 
the nature of the defence, and of the officer of the 
Court's opinion fliereon ; fourthly, the decision on 
the law points taking precedence, the chief expenses 
of the trial wUl be deferred until needed ; fifthly, 
if the law pomts go against the plamtiff the case 
will be closed, and if against the defendant, the same 
result will be probable ; sixthly, the labour of getting 
up and testing evidence in and out of Court will 
frequently be saved. These are the advantages 
which I think would accrue from this prelimmary 



examination of cases and the preparation of the issues , 
to be tried. 

1868. {Chairman.) When the case had been pre- 
pared in the manner you suggest, would you have it 
tried as at present in one of the ordinary Courts of 
Law, and before a common jury, or would you provide 
a Court specially for the purpose ? — I should propose 
a special Court. 

1869. {Mr. Hindmarch.) With or without a jury ? 
— Without a jury. 

1870. {Chairman.) With assessors, or should the 
Judge sit alone, and decide upon his responsibility ? 
— The Judge, I think, should decide on his own re- 
sponsibility, but he should have advisers. 

1871. Would you propose that they should be per- 
manent advisers, or advisers summoned to give assis- 
tance to the Court on each particular case ? — I think 
there might be a difficulty in the system of having 
advisers specially summoned ; otherwise, perhaps, 
they would be the most desirable to have ; but on the 
whole I should rather be in favour of having perma- 
nent scientific advisers. 

1872. Who should be precluded from carrying on 
any business ? — Yes. 

1873. {Lord Overstone.) AVould you propose that 
those advisers should be parties whom the Judge 
might consult or not, as he might think proper, or 
that their opinion should be always taken, and should 
be publicly declared before the Judge decided ? — I 
think the chief use of those advisers would be to 
watch the case, and to bring out the facts. I think 
that unless there are some independent persons quali- 
fied to try the case, the whole facts do not come out, 
and are not understood. 

1874. You think, then, that the advisers should be 
called upon to act, not leaving with the Judge the 
option of calling upon them' ? — Yes, I do. 

1875. Would you have them give an opinion upon 
the whole case before the Judge decides ? — If they 
did it should not be in public. 

1876. You would not think it right that the advisers 
should publicly state their view, and that the Judge 
should afterwards decide ? — ^No, I think not ; I think 
the Judge should bear the burden of the decision. 

1877. {Mr. Fairbairn.) Would you have those ad- 
visers employed exclusively in that duty ? — Yes, I 
think so. 

1878. {Lord Overstone.) In your opinion the Judge 
should have attached to him advisers permanently 
appointed, and who should consider it their duty to 
watch the progress of the case step by step, to make 
such suggestions as they might think expedient, and 
in the end that they should give an opinion upon the 
subject to the Judge upon his requisition ?— I think 
that would be the best way in which scientific know- 
ledge could be applied. _ 

1879. That is in your judgment the way m which 
a tribunal for the trial of litigated Patents ought to be 
constituted ? — Precisely. 

1880. {Mr. Fairbairn.^ Do not you think that if 
the Judge were to call in occasionally scientific 
advisers, merely to advise him on technical matters, 
that would answer the purpose, without appointing 
them permanently ?-Though I think that permanent 
advisers would be better, I should not at all_ object 
to having this scientific assistance obtained in any 
way, but I should not like any Patent case to be left 
entirely to a legal mind to decide upon I think that 
none but a legal mind is qualified to decide_ between 
complex cases, but I think that a man who is merely 
a legal man is not able to follow all the pomts which 
do or ought to come out in a Patent case, and 1 thmk 
that scientific men should assist in the trial of Patent 
cases in order, by their questions, to draw those pomts 
out if they were hanging back as it were, and put 
them before the Judge clearly. 

1881. {Lord Overstone.) Your view I understand 
to be this, that the Judge is a properly qualified 
nerson to weigh and decide upon conflicting evidence, 
but that, m matters 
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further assistance is necessary to enable the Judge to 
draw out all the facts in the case ? — Precisely. 

1882. (^Mr. Waddington.) You propose that the 
parties should argue the case before the tribunal you 
suggest, by themselves or by counsel, as they do now 
before a jury ? — In that respect I think there should 
be no change. 

1883. You would allow the advisers to take part 
in the examination of the witnesses ? — Yes ; I think 
that very important, in the same way, and only in the 
same way, that the judge at present does. 

1884. {Mr. Fairbairn.) How many advisers do you 
think would be necessary ? — I should say never more 
than three. 

1885. One conversant with mechanics, another with 
chemistry ? — Yes ; and another with philosophical 
matters generally. 

1886. {Mr. Waddington.) Do you mean that three 
should attend in every case ? — Yes, it would be 
desirable ; it would not be absolutely necessary, 
because the mechanical adviser, when a chemical case 
was on, would perhaps know little about it. 

1887. (Jdr. Fairbairn.) If you had such a body as 
you suggest, do not you think that the jury could be 
dispensed with altogether ? — I would have no jury. I 
think juries of no use whatever ; the Judge should be 
the jury. 

1888. (Lord Overstone.) If the jury were got rid 
of, would not it be desirable to enable the Court, con- 
sisting of the Judge and the advisers, to adjourn, if 
necessary, for a further inquiry into any points upon 
which they might consider the evidence insufficient? — 
It would be opening a very wide field, for, if the case 
was not fit for trial, it should not be brought on. 

1889. Have you never heard of cases which have 
been considered fit for trial, but which turned out not 
to be so when they were gone into and investigated ; 
when it has turned out that there were some points 
upon which additional evidence might be required ? — 
I think, if the case were prepared in the way I 
have suggested, any deficiency must necessarily be 
brought to notice before the case goes into Court. 

1890. Passing on to the subject of licences where a 
Patentee has obtained a Patent, do you think he ought 
to be under compulsion to grant a licence for the 
use of it ? — I think he should. 

1891. Under what regulations would you place the 
granting of licences ? — If it is made compulsory to 
grant them, and no agreement is come to between the 
person desiring the licence, and the Patentee, I think 
then that the Court (supposing the Court to have been 
established) might very well act in that matter. 

1892. Do you think that the Court could be safely 
entrusted with the decision of what is the price which 
the Patentee ought to charge for the licence he 
grants ? — I think so. One-third of the saving effected 
by an improvement has been deemed an equivalent 
price for its use. This is not applicable to new manu- 
factures ; in that case the terms of the licence are of 
little consequence to the Patentee, provided they are 
not too high and not exclusive. The lower the terms 
in general, the larger the gross amount realized. 
The Patent Law Court might be appealed to, the 
basis of settlement being that the licensee may be able 
to compete with the Patentee by selling at his fixed 
price of sale. If, for example, the Patentee sells the 
article at 20*., and charges 5s. as a licence fee, 
and the licensee can jjay that fee, and get a reason- 
able profit on the manufacture, that would be a 
proof that the licence fee was not in excess ; but if he 
could not manufacture at a fair profit and pay that 
licence fee, then the fee would be in excess. 

1893. When you have once given a monopoly to a 
party, in the form of a Patent, why do you think that 
the ordinary principle of supply and demand which 
pre\'ails in other things should be insufficient in that 
case to secure to the public the use of the article ? — 
It is not for that reason that I should require compul- 
sory licences. When a mnn has invented a good thing 
he opens the road to other inventors. A more far- 
seeing man, having his eyes directed in that way, sees 



how he may improve on the original invention ; 
but he says, " If I improve upon it I cannot 
" manufacture my improvement, because that Patent 
" stands in my way." And there, and there only, is 
the semblance of obstruction in Patents. Now he 
says to himself " If I can get the right to manufacture 
" my invention, I can afford to pay a licence fee to the 
" original Patentee ; but if he is obstinate and will not 
" grant me a licence, I shall lose where I might hope 
" to gain, and the public cannot have the benefit of my 
" improvement until this Patent has expired." 

1894. A compulsory licence means a licence which 
the party possessing the monopoly must grant upon 
some terms dependent upon other considerations than 
those of free agreement between the purchaser and 
the seller. What substitute for that free agreement 
would you propose to establish for the purpose of 
determining the price of a compulsory licence ?— If a 
man refuses to grant a licence, it does not follow that 
he secures to himself an advantage ; he puts the man 
who requires the licence upon his mettle to get round 
that Patent, to evade it, and it is not unfi-equent that 
a Patentee refusing to license will force a better thing 
into the market, and so really injure himself. Conse 
quently, if the law compelled him to grant a licence, 
the law would not injure him in that case. 

1895. But if a Patentee refusing to grant a licence 
is very liable to injure himself by that refusal, is not 
that a strong argument in favour of the plan of leaving 
such considerations to exercise their ordinai-y influence 
over him, and to induce him to sell his Patent upon 
some reasonable terms ? — Not exactly, because a man 
who improves on the original invention can work 
with confidence when he knows that it is only a 
money payment which he will be called upon to make ; 
but if he has the uncertainty of whether when he has 
perfected his improvement he shall be able to use it so 
long as the original Patent exists, then the question is 
whether he will pursue his improvement, and com- 
plete it. 

1896. If you compelled a Patentee to grant a 
licence, would not it be necessary that that act should 
be accompanied with some decision as to the terms on 
which he is to grant it ? — Yes, it would be. 

1897. By what process or upon what principle do 
you propose that those terms should be settled ? — I 
have given two schemes, both perfectly practicable, 
one is that the licence shall not exceed one-third of 
the benefit which the invention is supposed to confer, 
and the other is that the licensee after paying the 
licence dues shall be enabled to put upon the market 
the patented article at the same rate as the Patentee 
is now selling it. 

1898. {31r. Fairbairn.) Do you think that that 
system of compelling the Patentee to grant a licence 
on such terms would work well ? — I think it would 
come to this, that if the law said a man shall not have 
the exclusive right of his invention (and the law doea 
in fact say that, because the Government has a right 
to use everything that is patented, on a reasonable 
remuneration being paid, and that has never raised 
much difficulty yet), if a man knows that the power 
exists somewhere of insuring to any applicant a 
licence, then he will raise no difficulty whatever, and 
the terms will be adjusted. 

1899. In some cases where a Patentee works a 
Patent himself it may be against his interest to o-rant 
licences at all ; in other cases it mi<?ht be the re- 
verse, and it might be to his ndvautao-e to o-rant 
licences ?— I think it is always to his benefit to ffraut 
them. M'hylam rather strong upon this point is 
because I have seen so much folly in the refusal of 
licences. I introduced the sewin- machine into this 
country I sold it for a small sum, and I otlorca .^ome 
years afterwards to the owner of the Patent as much 
hcciice money as 10^. per machine, and llu.t was rc- 
tused. I am now granting Uceuces for a, sowino- 
machino (an improvement by the original inventor o'f 
that machino) where shillings are considered an equi- 
valeiit for pounds m the first ease; and I know that in 
the U nitcd States, whore sewing machinery has tliri vou 
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more than liei-e, very small royalties have produced 
enormous sums of money to the owners of Patents. 
Another case in -which I was concerned some years 
ago well marks the folly of a Patentee in refusing a 
licence. A poor man invented and patented the 
making of " cock-spurs " (supports for dishes and 
plates while submitted to furnace heat) by means of 
dies, and established a small business upon the ma- 
nufacture. Some years later a gentleman improved 
upon the invention so far as to make the cock-spurs 
500 at a time instead of singly. The earlier Patent 
being brought to his notice he desired to make terms 
with the original inventor, and offered him a liberal 
sum, together with the sole right to sell the new 
manufacture in his own locality (the potteries). He 
could not, however, be brought to accept these, or 
indeed any terms ; but contrary to advice com- 
menced an action for the infringement, and was cast 
by reason of an unimportant claim in his specification 
proving untenable. 

1900. {Lord Overstone.) Passing on to the next 
point, do you think it expedient that Patents should 
be granted to the importers of foreign inventions ? — 
I think- that it is a most important thing that they 
should be. 

1901. Upon what principle do you think it impor- 
tant that that privilege should be granted ? — If 
Patents were not granted for foreign inventions, we 
should shut out, I think I may say, three-fourths of 
the inventions which are brought here. 

1902. Do you think that foreign inventions in active 
use abroad would not find their way into this country 
unless Patent privileges were granted as an encou- 
ragement for their introduction ? — ^I know they would 
not, because I know of cases where inventions have 
been publicly used abroad, and are not even to this 
day used here. I gave an example in my evidence 
before the Committee in 1851, and I will give that 
same example again, after twelve additional years of 
foreign experience of the utility of the invention re- 
ferred to ; I allude to the American Excavator. It was 
patented here certainly, but the proprietorship of the 
Patent got into the hands of so many persons that it was 
not worth while for any one of those men, more espe- 
cially as they were pulling against each other, to go to 
the expense of introducing it here. The machine was 
brought over, and it was even set to work on the 
Eastern Counties Railway and at other places, but 
the obstructions which it met with from the workmen 
were such that unless it had been in the hands of one 
man, and that a very energetic man, it could not suc- 
ceed, and to this day it is not known in this country as 
a working machine. The American Derrick is another 
example of a very useful invention, being practically 
unknown in this country. 

1903. You think there are many inventions a know- 
ledge of which is perfectly possessed by persons in 
this country, but which unless a Patent right were 
granted to some person over them would not be 
brought into practical working ? — Yes. 

1904. That is a fact within your own knowledge ? 
— Yes ; I can give another example. There was an 
invention which I patented some 14 years ago for 
cleanmg wheat. I believed it to be a process which 
was very valuable. It was said to be capable of in- 
creasing- the yield of flour by 15 percent. ; that inven- 
tion was applied in the United States, but through a 
series of misfoi-tunes the inventor was never able to 
realise any thin a; upon it, and I thmk that the war 
in the United States entirely destroyed his hopes. 
But with the hope of gettmg an extension of the Patent 
in this country, some of his friends came over here 
prepared to establish the process. "While here 
they made tenns with one of our largest millers, 
the terms bemg, that the miller was to be at the ex- 
pense of applying for an extension of the Patent ; that 
he was to have certain privileges under that extension ; 
and then that the inventor was to do what he could 
with other millers. The terms were carried out, 
thou-rh unfortunately for the mventor the extension was 
not allowed ; but the mere hope of securing this ex- 
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Patent of improvement which was obtained prior to 

this application before the Privy Council for an exten- ^® ^^''^ ^^^3- 
sion still gives the inventor some slight hold on his 
invention, and, therefore, he is encouraged to pur- 
sue it ; but if it were not for that Patent the invention 
would only be used in the mill in which it now is 
working, for the inducement would not exist for the 
inventor to push it under the notice of any other 
miller. That, to my mind, is a case, and a very strong 
case, of the utility of granting Patents for foreign in- 
ventions, because that invention was well kno-wn from 
the em-oUed specification for 1 4 years and yet no attempt 
whatever was made by the trade, although tempted 
by libeial offers, to carry it out here. It is said, and 
I believe there is no doubt about it at all, that the 
saving effected by this process of unbranning wheat, 
whereby the bran is removed without the slightest 
particle of tlour, is 15 per cent. The hope of an ex- 
tension of the Patent was enough to bring parties from 
the United States to establish that invention here. 

1905. {Lord Overstone.) With reference to the law 
respecting prolongation and confinnation, do you think 
that the present state of the law upon the subject of 
prolongation is satisfactory, or, if not, in what respect 
do you think it unsatisfactory ? — ^I think the state of 
the law is satisfactory, but I should like to see a 
different Court applying the law. 

1906. You think that the Privy Council, as it at 
present works, is not a good tribunal to decide 
questions of prolongation ? — No ; it is a matter of 
trade policy ; it is a question almost of poHtical 
economy, and certainly not a matter for a Court con- 
sisting purely of lawyers. 

1907. Is not the question of prolongation a simple 
question of fact, to what extent the Patentee has been 
remunerated for his invention, or to what extent the 
sale of his article up to that time has not been sufiicient 
to remunerate him ? — ^If it were merely that, there 
would be no objection to the Court as it now stands, but, 
from what I can judge of their proceedings, the 
questions seem to be decided upon hard crude law 
rather than upon policy. I think that the question 
as to the extension of Patents is a question of policy 
entirely. 

1908. Is the question which they have to decide 
anything more than the question of whether the 
Patentee has, up to the period at which the Patent 
expires, received the remuneration which it may be 
fairly presumed, in granting the Patent, it was deemed 
right that he should receive ? — I think that there are 
certain elements which ought to be taken into con- 
sideration that are now not considered at all. I think, 
for example, that if it could be sho-svn that a man 
might have profited by his Patent if he had gone a 
reasonable way to work, if he had not refused offers 
made him, and that by his own misjudgment he had 
marred his prospects, that would be a legitimate ground 
for refusing an extension ; but I think that if a man has 
not worked his Patent at all, and he can show some 
reasonable ground for not having done so — if, for 
example, it was before its time, and he would only 
have wasted his tune in pushing the thing, and 
spending money upon it, then he should have a right 
to an extension, provided he could show that now is 
the time when the Patent can be made profitable. 

1909. Do I correctly understand your opinion to be 
that the objection to granting of prolongations by the 
Privy Council is an objection to the principles upon 
which they decide those questions ?— It is difficult to 
say upon what principle they do decide, because they 
certainly consider whether a man has had a sufficient 
remuneration ; but I think they have no means of 
iudging what is a sufficient remuneration. Xow, in 
the United States, when Patents were extended 
(recently that plan has been abolished), proof was 
required of the amount of benefit which the public had 
derived from the Patent. If it could be shown that 
the advantage was enormous, and that the Patentee's 
profits, though large, were not equal to that, or were 
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■^*?- predict an extension of that Patent. That plan has 

18 Jifoni863 ^^^" recently altered ; but here, if a profit is shown of 

^^ ' some few thousands of pounds on the workings of 14 

years, there is scarcely any ijrospect whatever of an 

extension. 

1910. By what change of tribunal, not involving a 
change in the actual state of the law, do you contem- 
plate correcting and removing the objections which 
you now urge against the decisions of the Privy 
Council ? — By submitting those applications to the 
consideration of the new tribunal which I suggest, of 
Judge and advisers. 

1911. Upon what ground would you expect that 
the new tribunal would take a different view, or a 
more correct view on the question, than the existing 
tribunal ? — Because they would be intimately ac- 
quainted with matters of that kind. 

1912. You would refer questions of prolongation 
to the same tribunal as that to which you would refer 
the decision of litigated Patents ? — -Yes. 

1913. Why do you think that that would be a 
better tribunal than the Privy Council ? — One great 
advantage would be, that there would always be the 
same individuals composing that tribunal. The 
Judge, at any rate, would be the same ; but in the 
Privy Council you might get a Court which was 
tolerably intimate with these matters at one time, and 
at another time you would get Privy Councillors who 
knew very little or nothing about them. 

1914. {Mr. Fairbairn.) You think that the new 
tribunal that would be constituted, being better 
acquainted with the Patent Laws, and the working 
of the Patent Laws, would be more competent to 
judge in cases of prolongation than the Privy Council? 
— Precisely so. 

]9i5. {Lord Overstone.) Do you see any objection 
to abolishing altogether the system of prolongation ? 
— I do not think it should be abolished. 

1916. You thinkthatthesystemof granting prolon- 
gation should be maintained, but that the adjudication 
of the subject should be referred to a different tribunal; 
and you would suggest that it should be referred to 
the tribunal which had to consider the question of 
litigated Patents ? — Yes ; I think that would be a 
great improvement. I think with respect to confir- 
mations, if the law is not sufficiently strong upon that 
IDoint, and I think it is, confirmations also ought to be 
submitted to this new tribunal; for such is the practice 
in the Privy Council, that we have had, I think, but 
one confirmation of a Patent since the passing of the 
Act, although the privilege conferred by the Act is a 
very equitable one. 

1917. {Mr. Fairbairn.') You would have this new 
tribunal take cognizance of every matter connected 
with Patents? — Yes; everything connected with 
Patents. 

1918. Both prolongations and confirmations and 
everything else ? — Yes ; I think that .that would be 
very desirable. 

1919. {Mr. fFarfrfiragrtow.) Have you considered the 
law with respect to disclaimers ? — I have considered 
tliat matter a great deal, and I think that a system 
which now prevails in the United States would be a 
most desirable system to import here. By our system 
if we ha^e a defective specification, we strive to 
amend it by striking out portions which are des- 
criptions and claims of parts which ai'e not new, 
and which if they remained would vitiate that which 
is really new. If the description is incorrect in 
certain small matters it can be corrected ; but in the 
United States something more is allowed than that. 
If I draw a machine, and I describe that machine, and 
I claim portions of it, and if I choose afterwards at any 
time to re-consider my description, I can put in a new 
specification, claiming things that are there described, 
and by that means I am euablod to substitute a good 
specification for a bad one. 

1920. By making additions to your first specifi- 
cation ? — It is not an a.ddition ; it is a new document. 

1921. A new document yarying from the original 



one not only by the omission of part, but also by the 
addition of part ? — No, that is not it ; if the machine 
is shown in the drawings and described, then I can, 
according to the United States system, make a claim 
upon anything I please that is there shown and des- 
cribed, though in the original specification that claim 
were wanting. 

1922. You do make an addition to your claim ? — 
Yes ; but no change whatever in the invention. 

1923. You claim something as a novelty which you 
did not claim in your first specification ? — Yes. I had a 
case submitted to me some time ago where the descrip- 
tion given wrongly set out the principle of action, and 
the claim unfortunately embraced this wrong principle; 
but there was the invention clearly set out, and under 
our present law of disclaimer there is no means of 
making that a valid Patent. Now under the American 
system that specification could have been withdrawn 
and a new specification filed, that being subject to the 
approval of the examiners. Such a privilege as that 
should not be accorded at all unless there were proper 
persons to examine and pass the specification. 

1924. {Lord Overstone.) Will you state exactly 
what alteration you would propose to make in the 
present state of the law as regards disclaimers and 
memoranda of alterations ? — I think that not only 
should a disclaimer or alteration be allowed, but that 
a Specification might be withdrawn and a new one 
substituted. 

1925. To what extent would you permit the new 
Specification to differ from the old one ? — The new 
one should lie as it were within the four corners of 
the original Specification. Supposing, for example, I 
invent a new construction of heckling machine, and 
claim a mode of driving the heckle sheets, and in the 
first instance content myself with that ; but supposing 
1 have in my Specification described and shown a new 
construction of heckle, then I think if there has been 
no claim set up by me for that, a new Specification, 
containing a claim for that portion, should be ad- 
missible as a substitute for the original Specification. 

1926. {Mr. Hindmarch.) Whether any other person 

had used that heckle in the meantime, or not ' 

Yes. 

1927. {3Ir. Grove.) You would take away what 
the public upon your original Specification had been 
lawfully and rightfully using. So that it might happen 
that a Patent might go on for 13 years and the public 
be in full possession and use of the invention legally, 
and yet by an alteration in the Specification, if I 
understand you, you would stop them ? — You mio-ht 
fix a limit, it would be desirable to impose a limit, be- 
yond Avhich if a man infringed that portion he should 
not be liable for damages for the act. 

1928. The public may have adapted plant and made 
arrangements for the thing, and they would have a 

right to presume that no alteration will be made ? I 

have given that example because it is an extremely 
simple one, but it would hardly be such an example 
as would occur ; I merely gave it as it arose. But 
what I have in my mind is what I set out with, namely 
a claim having been made on a wrongly ascertained 
prmciple of action of a machine, or a process. If, 
for example, I say that I claim the oxydisino- of such 
a material and describe the process correctly, sayino- 
I put such and such a material into a certaiA 'soVutio'n 
and thereby effect its oxydalion, and if 1 claim the 
oxydiition of that material and it turns out tli-\t tint 
material is not oxydiscd at all, I think that is 'a 
ground for putting in a new Specification : that is 
perhaps, a far better example (luui the hccklino- 
machine. ^ 

1929. {Mr. Hindmarch.) Supposing that the in- 
ventor specifies sometliing which is no invent ion xM 
all, you would allow him to amend his specification 
by claiming something which is an invention ?— ^'o 

1930. Is not that the result of ^vhat you have -lid' 
— JNo A patient is grafted for an invention. That 
invention IS described and claimed. It is ^vono-lv 
c ainied. I merely ask for the riglu to put in u pro^Jr 
specification for that iin enliou which is there sot Jut 
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1931. Is not there a fallacy in the use of the ex- 
pression «it IS wrongly claimed ;" is not rather the 
proper expression « the wrong thing is claimed"?— 
JNo, not necessarily ; it may be so 

1932. (Lord Overstone.) If I understood you cor- 
rectly, your view IS this; a specification is made of 
some result accomplished. That is the merit of the 
supposed discovery. The specification describes the 
result, and attributes it to a certain cause or to certain 
processes, but it is subsequently found out that though 
the result is correctly described, the cause or processes 
by which It has been obtained have been incorrectly 
described, and you propose to give the power of in- 
troducing a correct description of the means by which 
that result has been obtained ; is that your view ?— 
Yes. 

1933. You think that that is reaUy foUowing out 
the original Patent in spirit, and that it is not the 
estabhshment of a new case ?— Yes ; it is a thmg 
which works very well in the United States. I have 
never heard any objection urged against it. They 
call it the re-issue of the Patent. The words of the 
Act referring to this point are these : « Whenever 
" any Patent which has heretofore been granted, or 
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" which shall hereafter be granted, shaU be inonera aV^- 

" SintT "-f ;• '^ '''''^'' ' defective or -rffi: "^4 ' 
" ir.i-'P'''^'f*^°'^' °'- ^J '•^^^'^^ of the Patentee — 

" mnT'^f '""i '', specification, as his own invention, '^ ^"^ '^'^■ 

as new, if the error has or shaU have arisen by in- 

" £ tSe ^ol, '°'P*'^' '"'"^*^°'^' ^* ^^^^1 be lawful 
" such pS^t f '°"f ■' T"" '^' ^""^^'i'^^- to him of 
"betsned f^r . ■ to cause a new Patent to 

be issued to the said mveutor for the same inven- 
" fn?' l°%*\\^-<=«"iue of the period then unexpired 

for which the original Patent was granted, in ac- 

" ZZ'-rV^l^^'"'''"''' '^"'"■^'^tod description 
and specification^' I may remark, in corroboration 
uJL ? ^ ^ "^n^"' provision of the United States 
law, that m a bill now before the Canadian legisla- 
ture for improving the law relating to the grantin- of 
Letters Patents it is embodied, and in almost the same 
words as those just recited. 

1934. {Lord Overstone.) Is there anything else 
which you wish to submit to the consideration of the 
Commission ?— I do not call to mind any other points 
just now. ■' ^ 



The witness withdrew. 
Adjourned to Thursday next at 4 o'clock. 
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1935. (Chairman.) You have had a good deal of 
practical experience of the working of the Patent 
Law ? — I ought to have, for I have been engaged in 
business as a manufacturer, in connexion with my 
father and other members of our family, from the year 
1829. For three years I was in Glasgow as agent 
for a bank, but even then I was connected with the 
sugar trade. Since 1829 I have been engaged in re- 
fining sugar. 

1936. Have you taken out Patents yourself? — 
When our firm was in negotiation for the use of a 
Patent I applied personally for leave to take out a 
Patent, but as it was not necessary for the object in 
view to complete it, upon coming to terms I withdrew 
my application. 

1937. Have you been interfered with in your busi- 
ness by the Patents of other persons ? — We had 
trouble on one occasion with a Patentee, whose Patent 
we were, unconsciously, infringing. On being told so, 
we offered 1,0007. for a licence, which was refused. We 
then altered our apparatus at no small expense, caus- 
ing us also some loss of time, and though the Patent 
has been for years expired, we have not, even in other 
apparatus that we have since fitted up to a consider- 
able extent, adopted the patented principle. 

1938. You have received a list of printed questions 
forwarded by the Commissioners, and you have sent 
answers to them ? — Our firm has done so. 

1939. It is your opinion, I see, that the expense of 
taking out Patents is at present rather too small than 
too great ? — Yes, anything that tends to multiply 
Patents seems to me to multiply difficulties to manu- 
facturers, but if any amelioration could be made in 
the law, by which those difficulties could be got rid of, 
I would have no objection to any number of rewards 
for the benefit of Patentees. 

1940. It is your opinion that the cost of taking out 
a Patent at present, is not good in itself, but that it is 
a check upon a great abuse, namely, the multiplica- 

S ' 



the only advan- 



tion of useless Patents ? — That is 
tage. 

1941. You lay some stress upon the importance of 
a preliminary inquiry, have you considered how far it 
would be possible to make such an inquiry really 
effective ? This difficulty arises, that the applicant 
would have every means of proving his case, while 
there would be probably no one to represent the in- 
terests of the public. Have you considered how that 
could be met ? — The inquiries on which our answers 
lay stress are those that in our judgment should be 
made by the applicant. He ought to make thorough 
search to satisfy himself, and warrant the conclusion, 
that what he patents is novel. The difficulty which 
your Lordship suggests at the close of your question, 
I feel to be a serious one. That which is everybody's 
business is no nobody's ; and unless there was an 
advocate of the public interests, I am afraid that the 
public would, in most cases, suffer. I have seen a 
suggestion made in a French pamphlet, which I read 
last year, that when a Patent was applied for, if the 
question of novelty was raised, it should be deter- 
mined by referring the point to a number of experts, 
men of business connected with the particular manu- 
facture. 

1942. (Mr. Hindmarch.) Would it not be difficult 
to get impartial persons to perform such an office ? — 
The pamphlet recommended that the parties should 
be asked, " Is this, so far as you know, new ? " It 
was proposed that the parties so acting should be the 
persons most largely engaged in that particular branch 
of manufacture the invention to be patented affects. 
For instance, if it was a Patent in our business, for a 
particular mode of sugar-refining ; anyone could 
without difficulty name two or three houses who 
would be competent to perform the duty ; if they 
had never heard of this particular mode of refining, 
it might be assumed to be new. 

1943. (Chairman.) Would you limit the prelimi- 
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E. A. Macfie, nary inquiry to the question of novelty, or extend it 

-^*?- also to that of utility and importance ? — I do not pre- 

~ tend to offer suggestions upon details. My thoughts 

°y ^^^^ " have mostly gone upon principles. If a good system 

of Patents could be advised, I think it an advantage 

that any idea whatever might be registered, because 

out of a great deal of straw wo might be able to get 

some grains of wheat. 

1944. This is a question of principle, whether, 
assuming that there is to be a preliminary inquiry 
of any kind, that inquiry should be directed merely 
to ascertain the plain matter of fact whether such an 
invention as that for which the patent is asked has 
been placed on record before, or whether such 
inquiry should be extended to the much wider ques- 
tion of the actual merit of the invention proposed to 
be patented, and to the question whether it deserves 
to be patented ? — It is very difficult to say what 
would be a trivial or frivolous or trumpery patent, 
therefore I would much prefer that, if possible, some 
system should be devised by which anybody could in- 
nocuously register his ideas. The only thing which 
I care for, speaking as representing a large class, is 
to get quit of. the annoyance which patents are calcu- 
lated to give us as manufacturers. 

1945. {Lord Overstone.) Do you find by actual 
experience that that annoyance is serious ? — I cannot 
say that we have found it so. That is a thing which 
surprises me very much, but if there should be a re- 
form of the laws which would multiply patents, and 
which would invest Patentees with increased power, 
the state of matters might become very troublesome. 

1946. That anticipation is not founded on past 
experience and derived from actual knowledge ? — 
On the contrary, I would say that Patentees in nine 
cases out of ten in the sugar trade neglect their in- 
ventions ; they do not often come and submit them 
to us and say, " Here are the results of what we have 
" patented, will you work our invention." We hear 
very little about them, or from them. It is a small 
number of patents which we have had practically to 
do with. The misfortune, however, is that in those 
cases we have had ' to pay tremendous sums. There 
was one case in particular in which we had to pay Is. 
a cwt. That on the present value of sugar would be 
a very heavy tax. We bought, for instance, the last 
week or two, cargoes of sugar at from 15s. lO^d. and 
16s. per cwt. A shilling upon that, (and that has been 
frequently demanded) would be a preposterous tax. 

1947. Do I understand you correctly that your ex- 
perience in the sugar trade does not load you to say 
that the multiplication of useless Patents in existence 
creates inconvenience and embarrassment in tlie pro- 
secution of your trade ? — I wish to give the answer 
as bluntly as I can. Tnough they might be expected 
to be an annoyance to us they are not, but any day 
they might become so. Judging from the reason of 
the case, one would say that they are mischievous. I 
know that they must be, and yet as a matter of fact 
Patentees have patented things of so little value, and 
they have so neglected to push their business, thereby 
saving us the trouble of satisfying them by proof that 
there is no use being made of l.heir inventions, that 
we have not found the multiplicity of Patents a great 
inconvenience. 

1948. (Mr. Grove.) Do you know whether in the 
case of other manufacturers who are engaged in ma- 
nufactures in which numerous mechanical patents 
have been taken out, the number of Patents is found 
substantially to be a gievance? — Having been con- 
nected with one business only all my life 1 cannot say. 
In our business we have not felt it to be a great 
hindrance, but we have had very large sums to pay, 
and we have had very large sums asked us, for the 
use of Patents. We have tried inventions and have 
not found it necessary to adopt them, and therefore 
we have not in those cases paid the large sums asked. 
It is common for persons in our trade to be aslv.ed a 
rate of royalty that would amount in our individual 
case to 20,000^. a year, or it might be in the case of 
a certain notable house 50,00ol. a year. It is im- 



possible for the British manufacturer to compete with 
foreigners if he has any such sum to pay. It is most 
unjust. 

1949. Your business may be one in which useful 
Patents are not very numerous, but you may probably 
be acquainted with persons in other manufactures, 
who have complained about their being interfered 
with by Patents and threats by Patentees ? — We have 
ourselves had annoyances in one case from a Patentee, 
and I suppose that others must be annoyed too, but 
as a general rule I do not think that Patentees hitherto 
have acted grievously. 

1950. (Chairman.) What you are looking to I ap- 
prehend is this, you think that in the event of a 
change of the law taking place which would greatly 
diminish the cost of taking out Patents, in that case 
patents would be multiplied, and then they would 
become a serious annoyance ? — Yes, quite so. In 
fact, already they are numerous, and in answer 
to Mr. Grove's question with respect to our trade 
not being the subject of many Patents, I may say 
that I went to the library of the Patent Office 
to-day, and I found that in 1862 there were 22 
Patents for sugar and 7 for animal charcoal, the 
two trades being necessarily combined. In the year 
1861 there were 22 Patents for sugar and 5 or 6 
for animal charcoal. In the year 1860 there were 26 
for sugar and 5 for charcoal. In 1859 there were 
36 for sugar and 4 for charcoal. In 1858 there 
were 17 for sugar and 6 for charcoal. In 1857 there 
were 17 for sugar and 5 for charcoal, and in 1856 
there were 23 for sugar and 2 for charcoal. I went no 
further back. I likewise ascertained how many there 
were up to the time when Patents were cheapened. 
I found that from the initiation of the Patent system 
up to 1701 there were 3 Patents, for the next 50 years 
1 Patent, for the next 50 years 12 patents, for the next 
25 years 35 Patents, and for the remainder of the term 
of the old patent law, about 26 years, 138, making from 
the commencement of the system 189 altogether. Judg- 
ing from the numbers for the last 5 or 6 years, which 
I have already given, I infer that altogether there 
must be 300 or I may pretty safely say something 
like 400 Patents in force just now affecting the sugar 
trade, being probably double the entire number of 
Sugar Patents which were granted up to the time of 
the cheapening of Patents. 

1951. (Mr. Fairhairn.) Have you ascertained how 
many of those have become useful Patents ? — About 
half a dozen I should say of the Patents granted in 
the last 10 years. 

1952. (Lord Overstone.) Of all the Patents which 
you have enumerated, how many do you make use of 
in the prosecution of your business ? — I doubt if we 
make use of a single one. 

1953. There being 400 Patents affecting your trade 
now ahve and none of which you make use of, are 
you seriously embarrassed in any way by the existence 
of those Patents ?— I do not think that we use a 
single Patent taken out since the cheapening of 
Patents. I may make this qualification. An Indi- 
vidual has patented in his own name one or two things 
which he learned by executing a piece of work to our 
order and has therefore patented what we consider 
our ideas, but it is not worth our while to go to him 
and say, " You have no right to patent this." 

1954. There being 400 Patents now in 'existence 
affecting your trade, none of which are made use of 
by you, do you find that the existence of those Patent 
rights creates impediment and interruption and 
inconvenience, in the prosecution of your bu^ino-^^?— 
Not m the smallest de.avec, but if Patentees^ were 
troublesome as they might become under a ohanffe of 
the law, and with a better organization, we should 
find our business so uncomfortal.lc that it would bo 
almost necessary to retire from it. Every one of 
those parties might come and allege that wo wore 
infringing some Patent and might brino- us before a 
Court, as that person did to whom I have relerivd 

1955. You spoke of tlie exorbitant sums asked 
fiom you for the use of Patents such as 20,000/. 
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What IS the largest sum that you have ever paid for 
the use of a Patent ?— The largest sum that we ever 
paid for the use of a Patent was for Howard's Patent. 
We then paid Is. a hundredweight. I have made a 
hst of a number of parties who asked as much or still 
more from us. 

1956. The object of my question is to ascertain 
not so much the sums asked as the sums actually paid 
for the use of Patents ? — The sums actually paid are 
very large when the Patents are worth anything, but 
so few Patents are worth anything that we have not 
often to pay. The result which generally takes place 
is this— ovdng to the large sum asked, manufacturers 
do not use them. The use of the centrifugal Patent 
for cleansing sugar by centrifugal force was retarded 
by the large demand of the parties. We made terms 
with them at an early stage, and therefore we paid 
but a small sum compared with the sum which was 
demanded from others. We have continued to use 
that invention, one which is revolutionizing the trade 
all over the world. 

1957. Do you think that sums of such a magnitude 
are ever paid for the use of Patents as to constitute a 
heavy tax upon the article ? — There are constantly in 
all trades important improvements being made. That 
is the case in our own trade. Perhaps there is no 
trade more open to improvement than our own ; and 
therefore I am quite certain that a day is coming 
when we shall have Patents which we require to use, 
as in time past there have been such Patents. The 
monopoly gives such power to the Patentee to demand 
a large sum from us that we must yield to his 
demand, but we have no assurance that our rivals 
abroad have any royalties of equal amount, or even 
any royalty at all, on the goods they send to the 
British market made according to the particular in- 
vention ; and every one knows that the Custom- 
house will not impose any charge on importation 
to counterbalance the advantage of exemption from, 
or lower rate of, royalty. The result is that we 
shall be exposed to competition with other sugar 
makers and refiners, who will not have to pay what 
we must have to pay annually. I may say that a 
few years ago the British colonies were excluded from 
British Patents. An influential gentleman connected 
with the West India Association was shrewd enough 
to see that the sugar colonies would by such an ex- 
clusion get the full use of Patents for which we at 
home have to pay, and he prevailed on the Legis- 
lature to alter the law accordingly, reserving to the 
colonies the power of granting Patents or not as they 
chose. The result is that the colonists are making 
use of inventions for which we pay — inventions pub- 
lished for their or the world's benefit, under the pro- 
mise or stimulus of a right to tax us ; they are 
among the parties with whom we have to compete. 
So with reference to the continent, ■we have no 
assurance that the persons who do patent inven- 
tions on the continent will charge our rivals there 
the same as we have to pay. On the contrary, the 
law does not even require them to give the use of their 
Patents in the United Kingdom on any terms at all. 
If, for instance, a Frenchman had a very important 
sugar invention, he might take it out in Great Britain, 
and he might say, " Not a single British sugar refiner 
" shall have the use of this Patent." 

1958. Laying aside anticipations and apprehen- 
sions, can you state to the Commission any specific 
case in which the charge made for the use of a Patent 
in England has had the effect of checking that process 
in England to the benefit of persons using the same 
process abroad not subject to that charge ? — It is 
extraordinary how little knowledge there is among 
men of business of what is going on elsewhere, or even 
among their neighbours, and therefore my inability to 
answer the question in the affirmative is hardly a 
proof that in many cases it may not be so. I am 
anxious rather to state this broad principle, that the 
present state of the law gives foreigners and colonists 
an advantage over' British manufacturers, and that the 
sums which have been demanded of us and have been 



paid by us, and may again be demanded from us and 
be paid by us, are such as tend to overwhelm our 
trade, and transfer it, in a great measure, to foreign 
countries. ^ 

1959. That is your apprehension, but you are not 
prepared to state any positive case in which that 
apprehension has been verified in practice ?— It is a 
common thing for a refinery to refine 5,000 tons, and 
not quite uncommon to refine from 10,000 to 20,000tons 
a year. U. a ton is a charge very frequently made by 
inventors. If their inventions had been worth any- 
thing.we would have required to pay that U. a ton. 
W e might be obliged to pay several parties a royalty of 
that amount. The duty on brown sugar is 12s. 8d. a 
hundredweight, that is, 12^. 13s. id. a ton, so that the 
lollowmg would be the state of matters ; we should be 
paying not only the customs duty to the State, but a 
large duty to the Patentee equal to probably 10 per 
cent, or 20 per cent, of the customs duty, and there- 
fore constituting to that extent a protection in favour 
of foreigners, not a protection in favour of our own 
country. 

1960. (Mr. Fairbairn.) Do not those excessive 
demands on the part of patentees operate injuriously 
to your particular trade when the demands are extra- 
vagant ?—When we pay them they do, and any day 
we are liable to have to pay them, and we have paid 
them in time past. 

1961. Have you paid more than one Patentee at a 
time ? — Ours is a very complicated business. We 
have not merely the ordinary Patents to pay for steam 
engines and for economising fuel, and so forth, but a 
number of chemical and mechanical Patents applicable 
to sugar specially ; for a number of those we have 
been asked from Is. to 3s. a hundredweight, and we 
may have to pay any day three of them simul- 
taneously. 

1962. {Lord Over stone.) Do you think that it 
would be an advantage to abolish the Patent Laws 
altogether in this country ? — I should like that ex- 
ceedingly, but I have no such aim, and I have 
very little hope of seeing it. 

1963. The injury of which you complain, namely, 
being compelled under the Patent Laws to pay a large 
duty in this country from which the foreigner is 
exempt, would only be met by the actual abolition of 
the present Patentees' rights ? — By the abolition of the 
present system, but if the Commission will allow me 
I may mention two ways in which the difiiculties that 
I have stated might be mitigated, by one of which 
ways indeed they would be entirely removed. The 
first is the proposition of the Liverpool sugar refiners. 
At a meeting of our trade we adopted certain resolu- 
tions which I had the honour of sending to this Com- 
mission. Our proposition was that every Patent 
affecting our trade should be valued at some early 
time, or say, within three years, that for three 
years the patentee should have a monopoly, and that 
after three years the Patent should be cancelled as 
soon as the parties subject to the payment of fees 
would make up the valuation price or as soon as the 
various fees or royalties which they have paid should 
amount in the aggregate to the valuation sum. The 
other proposition is, that the Chancellor of the Ex- 
chequer should be empowered annually to put at the 
disposal of the Patentees for the previous year a large 
sum for them to distribute by a committee of their 
own among themselves, so that the nation should in 
fact purchase every invention which any inventor 
thought proper to make known ; a monopoly might, 
however, be conceded for a short time, say three 
years, to give the inventor a start. 

1964. {Chairman.) Putting aside the latter alter- 
native for the moment, and taking the former, do you 
think that it would be possible to ascertain the mer- 
cantile value of the Patent, that is to say, its value to 
the owner, within the first three years after it is taken 
out ? — I have no hesitation in thinking it is possible. 
There might be differences of opinion as to the prin- 
ciple upon which the valuation should be made. I 
would not take into account the maximum profit 
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R.A.Macfie, to himself which the Patentee might; realize by 
-E*?- granting licences under the monopoly system ; but 

the question should be, what is a fair remuneration, 

21 May 1863. ^g^jjjjjg Jjj^q account the cleverness of the invention, 

' and perhaps also the expense incurred in perfecting 

it, and the advantage to persons using it, 

1965. If I understand you rightly, that would 
not be a valuation of the Patent, because such a 
valuation would proceed on an estimate of the worth 
of it to the owner. You propose something different, 
namely, a certain reward, fixed upon wholly, different 
principles, to be given to the Patentee in lieu of 
the Patent ? — Very much so. I propose, in fact, a 
valuation of the invention rather than of the Patent. 

1966. Do you think that it would' be possible to fix 
the value of any invention in a manner which would 
prevent endless complaints and objections, or inequa- 
lity and injustice ? — I think it would be. I see no 
difficulty whatever, that may not be overcome, in 
carrying out the proposition of' the sugar refiners. 

1967. {Lord Overstone.) What test and standard 
would you use for the purpose of ascertaining the 
value of an invention before it could be brought into 
practical use ? — I would allow the party three years' 
monopoly, and his experience during those three 
years would, I think, be a perfectly sufficient test and 
standard. 

1968. Are not the cases numerous in which an 
invention, ultimately proving useful to the public 
and valuable to the Patentee, has failed altogether to 
develope'its utility or value during the first three 
years of its existence? — No doubt; but in such 
exceptional cases I think it would be quite fair that 
Patentees should have the right to postpone the time 
of valuing, the public, nevertheless, after the three 
years, enjoying freely the use of the Patent. 

1969. {Mr. Grove.) Have you not observed that 
the more valuable an invention is the longer is the 
time which it takes to bring it to bear; because the 
more valuable it is the more is it likely to oppose 
existing trade interests, and to require new plant and 
machinery, so that the more valuable inventions do 
not come into operation for several years ? — I doubt 
whether the value of an invention has any relation 
to the period when it comes into use. I do not think 
that my experience bears that out ; but my answer 
perhaps should be framed to apply to another sense 
of the term value. You probably by value mean the 
revenue or profit which under a monopoly a Patentee 
may receive. 

1970. No, I would rather exclude that. I will ex- 
plain my idea of value. You might have a small 
patent, for example, a new boot heel which might be 
extremely profitable, and which might come into use 
at once, because anybody could screw on a boot heel 
and improve a boot by paying a trifling royalty, and 
yet that trifiing royalty might give an enormous pay 
ment to the Patentee. On the other hand you might 
have a class of inventions, such as a change in the 
metallurgic process by which you might ;extract cop- 
per or zinc at a cheaper I'ate ; but there you would 
have to change the existing zinc or copper smelters 
works, and you could not do that probably in 14 
years. That I should call an invention of the class 
to which I was referring. I ask you whether those 
Patents do not take a great many years to develope 
substantially ? — I do not think that to bring an in- 
vention into actual use requires a very long time. I 
think that a few months is sufficient. To allow the 
Patentee three years I think would be more than suffi- 
cient time for him to prove to his own satisfaction and 
that of the inspectors the value of his plan. 

1971. Would he prove it to the trade so that a 
third person should be satisfied of the value of his in- 
vention ? — I think so. 

1972. {Mr. Waddington.) Whom would you have 
to settle the value ultimately ? — The Government, 
the Board of Trade perhaps, might fairly be trusted 
to appoint valuators. 

1973. Do you think that that option of buying up an 
invention, which was your first proposition, would be 



likely to be acted upon extensively ?-^In our trade 
universally. 

1974. {Mr. Fairbairn.) Would it not be difficult to 
ascertain the value of a Patent in such a limited 
period as three years ? — I can only speak of our own 
trade, but I see no difficulty in doing it in a much 
shorter time than three years. Such a case as the 
Howard vacuum pan I would make an exception, but 
I would allow in all cases where a particular inventor 
preferred it that the valuation of his invention should 
be postponed. 

1975. Do you not think that under a very rigid 
and stringent examination by proper persons, tho- 
roughly acquainted with the subject of the application 
of Patents, you would get rid of a great number of 
those frivolous Patents and so confer benefit upon the 
public ? — Judging from our own trade 1 would not 
like myself to incur the responsibility of saying, with 
regard to a great many inventions, which are perhaps 
very trifling, that they are absolutely useless or 
hopeless. 

1976. Are there not some of those inventions of 
scarcely any value which hang over you at times in 
your particular trade, and which the inventor main- 
tains may be useful ? — We have been very little trou- 
bled in that way, perhaps we occupy a favourable 
position with regard to thati All I can say is that 
there are innumerable cases in which troublesome 
people might come and give us trouble. 

1977. {Sir W. Erie.) Is it easy for a stranger to 
ascertain the processes which you use in your manu- 
factory. If a Patentee thought that you used his idea 
could he go to your manufactory and satisfy himself ? 
— We would not allow him to come in, and supposing 
that he came in it would b6 difficult for him to see 
what our processes are and whether we are doing 
anything that might be infringements of Patented 
processes. It would be often almost impossible to 
detect them. To prevent misconception let me state 
that our principle has been to use no Patent without 
going to the Patentees. 

1978. Supposing that I suspected you of using my 
Patented idea, could I watch you in the conduct of 
your business, or would you desire me to leave your 
premises ? — We would not permit j'ou, we would say 
— " You cannot get in." 

1979. If Patentees have no means of ascertaining 
whether their idea is made use of in your manufactory 
I should presume that you would not be troubled by 
them? — I am not aware that we are using any of 
those 400 Patents. I should think that we are not. 
Our way is to go to the Patentees when we wish to 
make use of Patents and to treat with them. But the 
Patentees have always the power of ascertaining 
whether an invention is used or not, in this way. 
They can put a large bill in the neighbourhood of 
any manufactory saying that such a thing has been 
Patented and offering a reward of lOOZ. to any work- 
man giving information of its use by any firm who 
are not paying for a licence. If that were done they 
could get from the working men the facts of the case, 
and there could be no evasions. 

1980. Is there no such thing as combination among 
the workmen so that one who infringes the rules of 
the body is marked and ruined? — Not in our trade at 
all. Any man who knows anything of what is o-oin"- 
on could not be challenged, it would not be^'even 
known if he was telling it. 

1981. {Chairman?) Has it ever occurred to manu- 
facturers to form associations among themselves for 

mutual defence against frivolous Patents ? I think 

not. What is everybody's business is nobody's. The 
manufacturers of this country arc very ne"'leetful in 
these matters. I do not think that there is much 
combination among manufacturers. 

1982. I understand the plan proposed by the Liver- 
pool sugar refiners to be this -that a Patent may be 
allowed to remain in force for three years that -it 
the end of that time it is to cease and that the'invontor 
IS to be remunerated by the trade using his Patent 
the price to be paid being fixed by the Board of Trade 
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or some Government officer ?— The system proposed 
by the Liverpool sugar refiners contemplated a valua- 
tion and an extinction of the privileges as soon as the 
price stated in the valuation is made up either from a 
common purse or from royalties paid. 

1983. Would not that system imply a greater de- 
gree of combination among the manufacturers than 
has ever existed for such purposes ?— So far as it was 
to be paid from a fund among themselves it would 
involve combination, but so far as it was to be made 
up from the royalties which they had severally paid it 
would not imply any combination properly so called. 

1984. (Mr. Grove.) Would not that involve a 
somewhat elaborate inquiry. Taking the number of 
Patents in this country as 3,000 or 4,000 a year, and 
limiting it to useful Patents, would not it involve an 
elabo^-ate inquiry and some trouble to ascertain what 
was the fair assessable value of the Patent at which 
the royalties should cease ? — Perhaps it might be 
modified in this way, that the valuation should not be 
made till the parties paying royalty demanded that 
it should be valued. That would reduce the number 
of cases to the few in which it would be demanded. 
It would be only in a large trade such as our own 
that the demand would be made. 

1985. (Mr. Hindmarch.) Would not it create a 
great deal of expense and require elaborate machinery 
to ascertain the collective amount of all those royal- 
ties ? — I do not think so, I would just require that a 
Patentee or Assignee of a Patent should keep a record 
of the amounts which he has received for the use of 
his Patent from other parties. If any party had paid 
him a sum as royalty, and if it were not to be found 
in his books I think that improper absence of it 
from the account would be a strong ground for deny- 
ing him the remuneration. 

1986. Suppose a case, which is very common, that 
tvvo Patentees having Patents for inventions relating 
to the same trade exchange licences. Of course no 
licence duties are paid by the one to the other. How 
would you deal with a case of tliat sort ? — That is a 
question which I am not prepared to answer, but 
supposing that that were left out of calculation 
altogether, I do not think that it would be material; 

1987. {Lord Overstone.) The whole object of your 
plan is to diminish the sutn which parties j)ay for the 
use of a Patented invention ? — That is the great 
object; I have stated that we are repeatedly asked, 
under the monopoly powers which the Patent Laws 
give, \l. per ton. Our trade is one of those that are 
conducted with a small margin, compared with many 
others. At one per cent, profit we are remunerated. 
If we pay five per cent, to the Patentee where is our 
one per cent profit ? 

1988. Are the Commission to understand that it is 
your opinion that the trade of t^iis country cannot 
now afford the expense to which it is subjected by the 
charge involved in Patent rights ? — It is hard, or 
impossible for British manufacturers to compete with 
others who may not be so burdened ; many trades 
may be able to do so, but as a general rule it is unfair 
and hurtful, and in some cases it will extinguish trades. 

1989. You do not state any practical instance in 
which that impossibility of the English merchant to 
compete has exhibited itself? — The number of years 
is small since free trade was introduced ; till free 
trade was introduced the difficulty did not arise. It is 
clear that if ))efore that we had a protection of say 50 
per cent, we could stand, say 20 per cent., for Patent 
royalties. 

1990. {Mr. Hindmarch.) I understood you to say 
. a few minutes ago that you think a bare profit of one 

per cent, sufficient ?— No, not sufficient— remunera- 
tive ; at that we would be content to carry on our own 
business. Manufacturers have to pay their licence 
fees when they are carrying their business on at a 
loss. 

1991. And therefore you olgect to pay a licence 
fee of the description which you mentioned ; would 
you ever pay that licence fee unless you obtained some 
commensurate advantage, I mean an advantage en- 
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abling you to get your one per cent., and perhaps n.A.Macfic, 
something more ?— You state the case clearly, but ^^q- 

unfortunately the Customs have no authority or power 

to impose a duty on articles imported corresponding ^^ ^^^ ^*^"- 

to the fee or duty that we have to pay to the Patentee. " 

The result is, that the importer has an advantage over 
us which may graduaUy lead to the transference of 
important manufactures from our own country to the 
contment or the colonies. 

1992. Your objection is, if I understand it rightly, 
that you cannot . compete with colonists and with 
foreigners ? — Exactly. 

1993. Have you found that to be the casein actual 
practice ?— We know that it must be the case; it is 
as clear as that two and two make four that, if we are 
to pay what others have not to pay, we are weighted 
to our disadvantage ; there is a differential tax levied 
by our own country, and cruelly so, to our prejudice. 

1994. You have been telling us something about 
the sugar trade ; therefore, I presume that you are 
familiar with the processes used in the manufacture 

in Jamaica and in other sugar producing colonies ? 

Yes. 

1995. Are you not aware that the manufacturers are 
a very great deal behind the time in other places as to 
their capacity to manufacture, and as to the description 
of apparatus which they use .' — In some of the sugar 
colonies it is so, but it is not so with regard to all places, 
especially the continental countries. The following 
case is suggestive. The system of refining by em- 
ploying centrifugal force to expel the syrup from the 
grains of crystalline sugar had been patented in this 
country in 1843, but was not introduced into any 
British refinery till 1850 ; at the latter date it was 

-told us that there was some new plan of getting colour. 
I thought, or perhaps heard, that it might be by cen- 
trifugal action, and took pains to get inquiries made 
on the subject. At this distance of time I do not 
remember the exact dates or precise sequence of events, 
but they were much as I now state. We had never 
been asked by any Patentee, so far as I know, to 
adopt the use of any Patent for the centrifugal 
principle ; and I am quite confident the centrifugal 
principle was never exhibited or explained to me by 
any person. We required to look about and make 
-inquiries. Among other persons with whom we 
entered into communication or negociations, were 
the eminent house who first introduced it into this 
country, and who had already applied for a Patent to 
secure, as I suppose, the application of the principle 
to sugar for themselves. After this, and after they 
were actually using the h-ydro-extractor for sugar, 
they found they had been anticipated, a discovery 
which, I fancy, we ourselves made before them in the 
course of our own investigations. We traced out that 
a house of respectability in the north had long ago 
patented the system ; and, having put ourselves into 
communication with them, made trials with a model 
apparatus they had. We subsequently learned that 
they too, and possibly others, for others may have 
patented the principle, were anticipated so far back 
as the time I have mentioned, by my fellow- townsman 
Mr. Laurence Hardman, to whom belongs the honour 
of having introduced the application of the hydro- 
extractor and the centrifugal principle into the manu- 
facture of sugar. And I may mention a remarkable 
circumstance ; the operative manager of that gentle- 
man's works in India was experimenting there, on the 
application of this principle, almost as soon, or about 
the same time, as Mr. Hardman himself experimented 
here, neither party having any concert together or 
exchange of ideas. This fact, and the others I have 
mentioned, show how speedily and almost simul- 
taneously do similar inventions, or at least adaptations, 
occur to a number of unconnected persons. I let Mr. 
Hardman know that our firm was willing to negociate 
for a licence, for an interest in the working of the 
Patent, or for a purchase of the Patent rights. He 
expressed himself in such a way as to show that he 
had not been minding his invention. Soon afterwards, 
unfortunately, without coming to our firm, he con- 
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eluded a transference of his rights to a party not 
engaged in any regular business, (who had on the con- 
tinent come to know something of the movement in 
progress,) and as it appeared, for a consideration quite 
disproportionate, that party having made certain re- 
presentations about a Patent he himself was applying 
for, which proved when specified to be of questionable 
value and validity. Eventually the principal parties, 
(including Messrs. Manlove and Alliott, the original 
Patentees of the hydro-extractor so far back as 
1837 or 1838, who missed the appropriation of the prin- 
ciple to sugar, by this article not being ejusdem generis 
with the articles to which they had specified its ap- 
plicability,) formed a coalition for the sale of privileges 
comprehended in the several Patents. We came to 
terms with them, and for a large sum, though a sum 
much less than they demanded from others, secured a 
licence, and we are working the apparatus to this day. 
The rate first contemplated by one of the Patentees 
was 2s. per cwt. if I remember right. The rate which 
was eventually charged, though a great deal lower than 
that, was still so high that a comparatively small 
number adopted the system, and these only to a 
limited extent, during the currency of Mr. Hardman's 
Patent. The charge made for the application of the 
hydro-extractor to sugar was, as I have just said, very 
high ; a vast sum was expected for it. But the cost 
of experiments was not such as to constitute any claim 
for this ; nor the originality of the idea, for it was a 
mere application, and so very obvious a one that 
several parties patented it, as I have shown. The 
great merit is due to the inventors of the machine, 
who got comparatively little advantage from the 
affair, if they did not even rather suffer from inter- 
ference with their sales, which probably they them- 
selves think they did. Then again the Patentees, as 
well of the first as of the latter claims for the mono- 
poly, did not so push the introduction of the invention 
as to entitle them to special favour ; nor, indeed, can 
it be said to have been by them introduced at all, for 
the first practical use in Europe was on the conti- 
nent, whence it was, as I am convinced, introduced 
independently of them. 

1996. {Chairman.) I understand your objection to 
Patents altogether to be that they constitute a pro- 
tective duty to foreigners against the British manufac- 
turer ; but in considering that it is necessary to take 
all attendant circumstances into account, have you 
considered how far your greater command of labour, 
machinery, and coal, and your greater facilities for 
the disposing of your goods compensate for the dis- 
advantage so incurred ? — Nodoubt those circumstances 
go to a certain extent in our favour. Still that does 
not excuse the Government for putting us knowingly 
on an unfair footing. 

1997. Is there any other suggestion, with reference 
to the subject of Patents generally, which you wish to 
offer to the Commissioners ? — I ventured, in the answers 
which our firm has sent in, to allude to the value of 
the Indices and Specifications which are published by 
the Patent OflSce, and I think that the system might 
be carried out still further. I think that classification 
might be carried further, that the same invention 
might be shown to be applicable to, and appear in, a 
considerable number of different classes. It occurs to 
me that the system of having patent libraries in diffe- 
rent parts of the Kingdom, accessible to all parties 
wishing to refer to Patents, is an admirable one, but 
it might be carried still further by presenting the 
volumes of Indices (I do not mean the Specifications) 
to public libraries generally throughout the kingdom. 

1998. Is not it; the case that the Patent Office 
■ publications are very freely given away to the public 

libraries in all the large manufaaturing towns and in 
all places where they are likely to be of general use ? 
— I hardly think it is so. If it is, well and good. If 
not, I think that it would be well if they were presented 
gratuitously to all the libraries of the kingdom. I do 
not mean the full specifications. Generally the in- 
stitutions that would be glad to receive the series of 
Specifications find that they take so much shelf room, 



and the cost of binding is so great, that they find it 
inconvenieht to receive them. 

1999. {Lard Overstone.) From what source would 
you defray the expense of that extended system of 
publication ?— The revenues of the Commission of 
Patents are sufacient to pay for that. 

2000. Are not those very revenues that tax to 
which you so strongly object ?— No. Allow me to 
supplement what I have said already as to privileges 
by adding that even if they were to be abolished it 
would be fair and wise to allow every discovery and 
invention, or even any idea affecting the arts and 
manufactures, to be officially registered and rewarded 
with a honorarium or some sort of honorable recog- 
nition that would please and stimulate parties cogni- 
zant of improvements, and would contribute to their 
success in promoting the sale of the articles, the 
novelty and merit of which should be thus certified. 

2001. You propose an extended system of publica- 
tion, the expense of which you say must be defrayed 
out of the revenues of the Patent Law Commis- 
sioners. Those revenues of the Patent Law Commis- 
sioners are derived from the maintenance of that very 
charge which you call an unjust tax upon the English 
inventor. How do you reconcile your objection to 
the maintenance of that unjust tax with your sug- 
gestion that the expense of the extended issue of 
publications on the subject of Patents should be 
defrayed out of that tax ?— If the tax, by which I 
understand the money paid to Government for Patent 
privileges, is to be continued, that appears to be a 
legitimate application of it. If the tax is not to be 
continued, the public exchequer might afford what I 
want. I do not think that practically there would be 
a great difiiculty. 

2002. {Mr. Fairbairn.') According to your theory 
if Patents were to be registered in the way which you 
describe, and to be rewarded with medals or a hono- 
rarium, do you think it would suit the Patentees ; it 
would not remunerate the Patentee who had spent a 
large fortune to bring his Patent into notice, would 
it? — I would be pleased rather than otherwise 
(because every one likes to see his neighbours 
thriving) at a handsome sum being devoted annually 
by the Government to the rewarding of inventors, 
and there might be the addition I have already spoken 
of, of a medal or an honorable recognition, which 
the inventor might be able to advertise and say, this 
is an invention which has been honored by the Go- 
vernment. 

2003. Have you ever contemplated any plan of re- 
imbursing that money which might be expended in 
that way by the Government ? — My impression is 
that 200,000Z. a year would be a most handsome re- 
muneration to inventors, while the present system 
costs the country, I should say, nearly 2,000,000/. 
(besides the chance of losing some part of our manu- 
factures and also of our export trade,) not that the 
Patentees themselves receive any more than a frac- 
tional part of that sum. I think one very serious 
consequence of the Patent Law is that we lose faci- 
lities for perfecting our manufactures, by every manu- 
facturer not being at liberty at once to avail himself of 
all improvements. We have not the power of com- 
bining inventions -that arc naturally connected, and 
might be mutually helpful, and still less have we 
pov/er to avail ourselves of these gratuitously, as our 
rivals in some other places have, and therefore we 
may be distanced in the race of competition with 
other countries. 

2004. {Mr. Hindmarch.) Do not you in effect 
propose a substitution of one tax in place of another ? 
I do not see that. 

2005. This money is to be paid out of the public 
revenue. That revenue must be raised by a tax in 
some way or other ? — I am anxious to have no Patent 
which would fetter manufacturers and which would 
unfairly burden manufacturers. So far as the Patent 
fees are paid on any article that is consumed in this 
country, the consumer cvontually pays them un- 
doubtedly. For the 200,000/. tliH the body of con- 
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sumers would pay if paid out of the exchequer, they 
at present probably pay 2,O0O,000Z. Therefore the 
nation would gain largely, even though the considera- 
tion-money that I mean the Exchequer to appropriate 
to inventors would involve some slight absorption of 
taxes. ^ 

2006. (Lord Overstone.) If any large annual sum 
were paid out of the exchequer to remunerate a certain 
set of Patentees would not that be in principle and 
practice a government bounty in favour of the trades 
benefited by the particular Patents ?— It would, but 
with this qualification ; that the advantage which those 
particular trades derive would go entirelv to the public 
therefore the manufacturers, or the trades who got the 
benefit, would merely be the channels for conveyino- 
the benefit to the publi c. I contemplate a yearly grani 
of not more than 200,000/. at the utmost. I may be 
permitted to observe that it is of the essence of a 
Patent to be a bounty to particular persons, and the 
reverse of a bounty to other persons, (who may be 
engaged in the same trade,) which is really objection- 
able. 

2007. {Mr. Grove.) Do you think that it would be 
possible to make adjudications of those money grants 
to inventors so as to give anything like reasonable 
satisfaction. We found even in the awarding of 
mere honorariums at the International Exhibition a 
grievous amount of complaint. If, as you propose, 
substantial pecuniary benefits were given to inventors 
would there be any chance of your being able to do 
so without creating great general dissatisfaction and 
rivalry ? — In order to avoid that I propose that the 
inventors of each year should have the right of nomi- 
nating their own valuators and their own committee, 
so as not to make it a Government afiair. 

2008. (Mr. Hindmarch.) How would you get a 
man at Glasgow and a man at Cork to concur in 
making any particular appointment ? — I do not see 
any difficidty. 

2009. The man in Glasgow would choose one and 
the man at Cork another ? — The man in Glasgow 
would employ a London agent and the London agent 
would advise with him as to whom he should nomi- 
nate. 

2010. Do you think that the London Patent agent 
would know anything about the value of a sugar re- 
fining process ?— I suppose that the valuator would 
need to make all inquiries. By inquiry he would be 
able to ascertain what the value of a process is, I 
think. 

2011. (Chairman.) Is there any other point upon 
which you wish to make any suggestion to the Com- 
missioners ? — Another suggestion which I would 
venture to make is that if a system of buying Pa- 
tents for the public internationally were carried out 
it would be very advantageous ; that is to say if the 
various Governments of Europe and America were to 
abolish all exclusive privileges, and were each to 
grant a certain sum per annum for inventors, it 
would be much better for the interests of the several 
nations. 

2012. As a matter of fact there is not a country in 
the civilized world which has not a Patent Law, is 
there ? — There are some I believe which have not. 
Switzerland I believe has not, and some of our own 
colonies have not. 

2013. But all the great nations of Europe and the 
United States have ? — Even small places have to be 
considered. I do not know that Hamburgh has a 
Patent system ; there used to be a great deal of sugar 
refined there. Very likely some of these smaller places 
have not. 

2014. Have you any further suggestion to offer ? — 
I would venture to propose that a return should be 
got of the number of Patents' affecting sugar refining, 
and the employment of animal charcoal, in the various 
sugar countries and in our own, because I think that 
return would prove that we are subject to a great 
many sugar Patents which our rivals in our own 
colonies even are not subject to. This by a particular 
case would illustrate the general principle. With 
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respect to Patents generaUy, the subjects of Patents 
are ot many different kinds. There are articles ready 
torpuMicuse. There are articles ready for use by 
manufacturers, ;but which are only helps towards " ^'^ ^^"■ 

making other articles ready for public use. There 

are raw materials. There are processes. There are 
principl^. AU those ought to be dealt with differ- 
ently. That persons should have the power of ex- 
torting from manufacturers, shipowners, miners, agri- 
culturists, &c., any amount of payment by royalties 
upon the use of those different kinds of Patents is 
very hard. I would not pronounce it a great hard- 
ship that the inventor should be at liberty to preserve 
the monopoly, and charge as high a price as he pleases, 
for a novel mustard-pot or carpet-brush, or any article 
for family use. It is a very different matter when, by 
inventing any manufacturing apparatus, or process, 
or raw material, that the progress of trade requires 
all the makers of some extensive article to employ ; 
he embarrasses them in their operations by refusing 
licences, or charging prices which are burdensome 
and hurtful, or wrongous, and introduces disparity of 
terms and treatment, which is an almost inevitable 
characteristic of the system now in operation. Find 
now-a-days a new trade, such as the original tolera- 
tion or sanction of invention monopolies (at a time, 
when all other monopolies were made illegal) of in- 
vention monopolies apparently contemplated, and few 
will object to its being fostered or distinguished by ex- 
clusive privileges. It is wholly a distinct proposition to 
continue a system that has become almost universally, 
or at any rate far too often, a means of letting one 
person interfere with other persons' established trades, 
and with their liberty to conduct these trades to the 
greatest individual and national advantage. What is 
the case of manufacturers is, more or less, the case 
of shipowners, miners, and agriculturists. Then 
again, I think that it would be well to consider 
who are the different parties who make inventions. 
Is it workmen chiefly, or their masters, or tradesmen 
whom masters employ, or savans, or mere schemers, 
or persons who deal in inventions and who make a 
sort of trade in looking up new ideas ? Or is it 
invention importers we have to do with ? Very 
different treatment is due to those several parties 
or classes. In the case of workmen it is pretty clear 
— that they would rather have a bird in the hand 
than two in the bush ; they would rather have a 
positive though moderate Government grant than 
the prospect of a large sum at some uncertain 
future. The most important thing to be borne in 
mind is the advantage to manufacturers of being 
free to use whatever they think fit. To revert to 
my own business for illustration — it is impossible, 
with so many as 400 Patents taken out within a very few 
years, for sugar refiners to make themselves acquainted 
with them all. They must frequently be exposed to 
the risk of using other people's inventions without 
knowing it. That is not a very pleasant situation ; 
practically it is impossible to master the various 
Patents which have been taken out. 

2015. (Lord Over stone.) Have you ever been 
seriously inconvenienced by applications being made 
to you in consequence of your having unknowingly 
used some Patent process ? — We have not, except in 
the case which I have mentioned already. 

2016. (Mr. Hindmarch.) Would it be a very ex- 
pensive thing to you, to buy copies of all the Specifi- 
cations which come out in any one year, relating to 
your business ? — Certainly not ; I do not think 
that it would cost much more than 20*. a year 
altogether. 

2017. Do you not know that a great many manu- 
facturers in this country do that continually? — Wo 
buy a good many Specifications ourselves. 

2018. Therefore you have no difficulty in ascer- 
taining what Patents have been taken out in your 
business? — The difficulty is to understand them, and 
also to bear them in recollection for 10 or 20 years. 
I have only to plead on behalf of manufacturers that 
some plan should be devised by which, while the 
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inventor shall be properly rewarded, the manufac- 
turer shall be properly protected. I have no wish 
that inventors should want any honorarium, or any 
profit which is fairly their due, but we want some 
plan by. which we shall be put on a fair footing 
with our rivals. So long as we pay what our rivals 
do not pay the footing is not fair. It is very hard 
indeed that a party should have the power of refusing 
the use of an invention which it is important for a 
manufacturer to have ; he might say, " I have an ijl 
" will against you, I will not give you a licence on 
" any terms, yet I will give it to your neighbour." 
A foreigner might take out a Patent and he might 
say, "I will not give it to any Englishman." 

2019. (Chairmani) la not there sufficient security 
against that in the fact that he punishes himself by 
losing his profit ? — I hardly think that that considera- 
tion relieves us from the difficulty, because very 
foolish things are done by people. Very strange 
things happen in practice. Nothing is more strange, 
for example, than the small number of inventors who 
apply to us to adopt their inventions. 

2020. {Lord Overstone.) Is not one of the strange 
things which happen in practice this, that in practice 
none of the apprehended grievances which you have 
expatiated upon have occurred ? — But they must 
occur the first hour in which we have an important 
sugar refining Patent. Several important Patents 
have been taken out, but without exception all have 
been previous, to free trade. We must have in the 
ordinary course some exceedingly important Patents, 
and then we shall be asked to pay probably at the rate 
which I have mentioned, 20,000Z. a year. One firm 
which I could name may have to pay twice that sum 
for a single Patent. 

2021. You are unable to state that that has yet 
occurred practically ? — It is only ten years since the 
new Patent Laws have come into force, and it is for 
a less time that we have had free trade in sugar. 

2022. During the ' last ,10 years the practical 
grievances which you apprehend as in prospect have 
not actually occurred ?-:-They have not occurred. 

2023. {Mr. Waddington,) You account for that by 
saying that no Patent of value has been taken out, 
but you apprehend that if a Patent of real value were 
taken out the grievances would occur ? — Yes ; we 
must in that case have to pay many thousands a 
year. 

2024. {Mr. Hindmarch.) You propose that legisla- 
tion should take place not to cure any existing 
ascertained grievance, but to prevent the possibility 
of any injury in future ? — Exactly. Not so much 
from our experience of grievances, as to prevent 
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those evils becoming practical which in time past we 
have had grounds to apprehend, and which may be 
justly feared in the future. 

The witness has added the following note : 
Eeflection on my evidence as to the very small 
amount of inconvenience that our firm have felt from 
the multiplication of Patents in time past, led me to 
consult other houses. I attach the opinions, therefore, 
of Messrs. John Fairrie of London and Liverpool, (1), 
Alfred Fryer of Manchester, (2), Augustus W. Gades- 
den of London, (3), Messrs. Duncan, Bell, and Scott 
of London and G-reeiiock, (4), and James Leiteh of 
Liverpool, (5), all men of ability and large experience, 
and who mostly all have themselves taken Patents. 
The answers partly differ from the evidence I gave, 
which may be accounted for thus : that we at least 
have been among the comparatively unprogressive. 
I can hardly avoid this conclusion, from the condi- 
tions Of the case." 

1 . "As to the question whether any pubKc inconvenience 
was caused by the multiplicity of Patents, I should have 
no hesitation in answering it in the affirmative. It occurred 
to us lately, in making- what we considered a trifling 
alteration in our apparatus, that we were informed we 
were infringing a Patent ; and such things have occurred 
to us before, wlEiere we had not the slightest notion that a 
Patent could have been thought of, the matter was so 
insignificant." 

2. " In the 15 years we have been in business we have 
only had to adopt three patented inventions that we re- 
member. In two of these cases the charge demanded was 
neither large nor oppressive. In one case (Centrifugal 
Patents) we had to pay a large sum. I do not think that 
the multiplicity of Patents embarrasses us as refiners. 
Though not in reply to the question, I may add that the 
oppressive character of the Patent law is experienced by us 
in the fact, that when Patents are taken out in England 
only, and we have to adopt them, we are under an artificial 
disadvantage, as compared with other competitors. And 
this is not counterbalanced by Patents being taken out in 
Holland, Belgium, or France, which continental refiners 
must adopt, and we escape paying a Royalty, for the greater 
number of Patents are taken out in England." 

3. " Your question involves a large subject, and is very 
difficult to answer in a few words. The bare question put 
as in your note : Does the multiplicity of Patents embar- 
rass the refiner?* is easily answered in the affirmative. 
The former question remains. Are you prepared to recom- 
mend the abolition of all Patents ? To that question I am 
not prepared to give a decided answer." 

4. " We have never at any time been embarrassed in our 
operations through Patents." 

5. " In reply to your note, I do not think that the sugar- 
refining trade has ever been embarrassed by multiplicity of 
Patents." 

withdrew. 



T. Webster, 
Esq., F.E.S. 



Thomas Webster, Esq., F.R.S., further examined. 



2024(3!. {Chairman.^ You wish to make some addi- 
tions, I believe, to the evidence which you gave to 
the Commissioners on a former occasion? — There are 
one or two matters which I wish to say a word upon. 
With respect to the part which I took in the amend- 
ment of the Patent Law, I may say that the Act 
which passed in 1852 was the result of a very ex- 
tended inquiry, in which the interest of the poor 
inventor, rather than of the capitalist, was con- 
sidered. Since that time there have been several com- 
mittees of the British Association and of the Social 
Science Association, which have, as regards the 
question of the cost of Patents, and the question of a 
preliminary inquiry, invariably taken the view that 
it was for the interest of the poorer inventor, dis- 
tinguishing him from the inventor who had capital at 
his command, that there should be some preliminai'y 
inquiry ; that the cost of Patents should be reduced; 
and that the inventor wii.s entitled, out of ' the 
Inventors' Fund, to obtain information accumulated 
by means of that fund as to what might conflict 
with his supposed new invention. I will hand in to 
the secretary copies' of those reports of the British 
Association, which show distinctly the views enter- 



tained from that time to the present by the com- 
mittees of that Association {handing in the same. 
^See A. and B.) 

2025. {Mr. Grove.) Have you a copy of the 
recommendations made by the joint committee of 
the British Association and the Social Science Asso- 
ciation which were adopted at Manchester and printed 
for circulation ? — I will furnish one to the Commis- 
sioners. {See C.) 

2026. {Mr. Fairbairn.) You were a member of 
those committees, were you not ? — Yes. There has 
been a committee about every other year since lSo2, 
the three great points insisted upon being, that a 
proper library should be provided ; that the poorer 
class of inventors required, and that all were entitled 
to, some assistance, such as would result from a pre- 
liminary inquiry, and that there should bo a reduction 
of fees. 

2027. You have entered pretty fully into the 
views of the committees of the British Association 
which have been appointed :it diflbront times ?— Yes. 

• This was tho only question put in llr. Macllo s iimnivi.,.. ii , ™,., 
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I think that those committees were unanimotis on the 
views which I have now expressed. Mr. Waddington 
asked me (at 1674) some questions about the alteration 
which had been made in the Act of 1852, as regards 
making it not compulsory but optional with the 
Law Officers to call in assistance or not. I have 
brought with me the Bill which was amended in the 
House of Commons, showing the precise amendments. 
The House of Lords had the original Bill printed 
with the amendments, and this Bill shows exactly 
the parts struck out and the parts which were altered 
in the House of Commons. The Bill of 1851 was 
lost for want of time, but it came back from the House 
of Commons, as regards this point, unaltered. The Bill 
of 1852 was altered in the House of Commons, and 
those were the alterations {handing the Bill to 
Mr. Waddington). The Solicitor-General, Sir Wil- 
liam Page Wood, and the Master of the Rolls, Sir 
John Romilly, before the committee of the House of 
Lords, expressed their views upon the working of 
the system by the Commissioners very distinctly. 
Having consolidated the two bills I explained the 
provisions to the committee ; and then the Master 
of the Rolls was asked to state his views with 
reference to the first clause, the first clause being 
to the eifect that the Lord Chancellor, the Master 
of the Rolls, the Law Officers for England and 
the Law Officers for Scotland and L-elarid, with 
such other person or persons as Her Majesty m^y 
appoint, shall be Commissioners of Patents, and that 
Her Majesty may from time to time appoint such 
other person or persons as she may think fit to be 
a Commissioner or Commissioners ; the powers to 
be exercised by any three or more of them, the Lord 
Chancellor or Master of the Rolls being one. The 
Master of the Rolls says (Question 2786, Evidence 
20th June 1851), "It is to be observed that they 
" are to be united with certain other persons whom 
" the Queen is to appoint to be Commissioners " 
(" they " meaning the Lord Chancellor and the Law 
Officers). " I have no doubt, practically, it would be 
" found that those persons so to be united with those 
" functionaries would be the persons upon whom the 
" labour would principally fall, and that, in fact, the 
" others would only be occasionally employed for 
" the purposes of checking them, or giving them any 
" assistance which, from their knowledge, might be 
" found necessary or convenient." 

2028. The Master of the Rolls is then asked 
(Question 2787), " You think it would be necessary 
" to have some legal functionaries of that descnp- 
" tion to check the other examiners, even though it 
" should have the effect of somewhat diminishing 
" the responsibiUty of the other Commissioners .' 
and replies as follows:— "I think it essential that 
" you should have some one to check the Com- 
" missioners, and for that purpose it seems most 
" natural to employ the persons who have hitherto 
" been most conversant with the subject ot Patents. 
Then the Solicitor-General is asked his opinion, 
and he says (Question 2798), " I quite concur 
" with the Master of the Rolls, I do not see any 
" real practical difficulty in appointing the officers 
« who are named in the second clause, (which is 
the first section of the Act,) "^^^^^r'^^^Jf^t 
« Chancellor, the Master of the RoU^^^^^i/^twh 
" Officers, the principal subject ,^atter to which 
" they are to attend being the making of rules and 
" regulations, that will be the only work which they 
« htve to perform, because though as has been men- 
« Soled, they will have ministerial duties the mmis- 
" erial dutiel of those officers will be next to nothing ; 
" L ministerial duty will fall upon t^e examiner 
" who is to examine the objections made to Patent^^ 
" and upon the Law Officers, to whom there is to be 

" to2rTMr. Waddington.) It seems that the ap- 
pointment of an examiner was considered a matter 
Lvolvingan important principle of the new enae - 
menlT-Yes, an^ thoughVe clause for he appomt- 
ment of examiners was taken out of the bill, tne 
first section, providing for the appointment of other^ 



persons than the Lord Chancellor, the Master of the T. Webster, 
Rolls, and the Law Officers of England, Scotland, and ■^«?-. F.R.S. 
Ireland, is left in. I was pointing to that particularly , ' I 
as a principal feature in the Act which had not been ^ ' 

carried out. 

2030. Your opinion is that it would be desirable in 
that respect to revert to the bill in the state in which 
it passed the House of Lords ? — In principle I think 
that the present Act of Parliament which provides 
for special Commissioners is quite sufficient ; I have 
reason to suppose that the Committee of the House of 
Commons in making that alteration thought the first 
clause providing for the appointment of other persons 
besides the Lord Chancellor and the Law Officers, as 
special Commissioners, would be ample for the pur- 
pose. 

2031. Without the provision that Specifications 
should be referred to them ? — It was to be presumed 
that the spirit of the Act would be carried out as 
well as the letter. The Act of Parliament having 
made it permissive for the Law Officers to call in 
assistance, and not compulsory, left the whole manage- 
ment of that part of the system in the hands of the 
Law Officers ; the result has been that the Law 
Officers of Scotland and Ireland have been excluded 
from any participation in the duties of the Com- 
missioners ; the whole matter now devolves upon 
the Law Officers of England, and it is a very onerous 
duty, seeing the number of applications for Patents. 

2032. Do you still consider it desirable that in 
every case the Specification should be referred to some 
competent person other than one of the Law Officers ? 
— Most decidedly ; a part of the vice of the present sys- 
tem is that there is no one person in any respect respon- 
sible for the grant of the Patent, and the result is that 
the applications being made to different Law Officers, 
Patents are granted for the same thing. All that is 
required in the first stage, namely, provisional pro- 
tection, (which is a document frequently prepared by 
the inventor himself, and this I trust always will be 
very much the case, because it gives him a security 
which he certainly does not always feel by going to 
professional persons,) is for some person to be satisfied 
that there are no conflicting claims in the office, but 
when you come to the subsequent stage of the Patent 
being proceeded for, then arises the necessity for a 
preliminary examination as regards novelty and as 
regards the opposition of any persons who have any 
interest to be protected, and which is provided for by 
the 12th section of the Patent Law Amendment Act. 

2033. Do you think that provision sufficient ? — 1 
do. The first section of the Act empowering the 
appointment of special Commissioners has become a 
dead letter. The whole scheme is to place the juris- 
diction in the Commissioners, subject to any regula- 
tion which they may like to make. There is nothing 
to prevent special Commissioners being appointed 
under this Act and examiners also, the Law Officers 
acting as a court of appeal over them. 

2034. Have the Law Officers in the case of oppo- 
sition any power to give costs ?— Yes. That is by 
the Act of ParUament. Then there is another matter 
in which the Act of Parliament has not been earned 
out in the spirit of it, and perhaps not m the letter. 
One of the great objects of the Act was to avoid ^a 
multiplicity of offices, and to have aU the documents 
coUected in one office. At the present moment the 
distinct offices of the Law Officers, the Attorney 
General, and the SoUcitor-General are continued. 
Caveats are still entered there, and applications toi 
disclaimer are stiU made there instead otbemg made 
at the Office of the Commissioners of Patent.. A 
good deal might be done under the existing Act of 
Parhament to improve the Proceedings rf the Com- 
missioners should think fit to recommend it, without 
the delav of further legislation. 

IS (Chairman.) If I correctly understand you 
the preliminary inquiry which you propose goes to 
the Lint of novelty only ?-0f novelty only; and 
novelty only as regi-ds what I may caU printed and 
published documents, as contra-distingmshed from 
what was-aUeged to be in use by manufacturers. 
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2036. You would not have the examiners look 
beyond the four walls of the Patent Office. You 
would propose that they should merely declare that 
no Patent of a similar description was found recorded 
there ? — T would not limit tliem to tliat. It might 
happen that the matter, though not recorded in the 
office, was published in print. The great object I 
conceive is to prevent the inventor, who may Lave 
no means of getting experienced professional assist- 
ance, wasting his time and money upon an invention 
which is old, or may have been proved to be imprac- 
ticable. 

2037. {Lord Overstone.^ Do you propose that a 
Patent should be refused for want of novelty, or 
merely that a doubt as to its novelty should be made 
publicly known to the Patentee and to the public ? — 
I should propose that the objection to its novelty 
should be made known to the Patentee in the first 
instance, and then I conceive he might amend his 
application or abandon it, as I know inventors are 
not indisposed to do when they believe that they are 
well advised as to the objections which are made. 

2038. In the last resort would you consider a re- 
port unfavourable to the novelty as being monitory 
only, or as being prohibitory? — I would allow an 
appeal, and that should be conclusive. 

2039. You would have a Patent refused if an ob- 
jection to its novelty were sustained ? — Yes, after an 
appeal. 

2040. (Mr. Waddington.) Would you propose that 
the appeal should be to the Lord Chancellor ? — That 
would be a question. My view upon that point is 
this : the Law Officers are now called upon to dis- 
charge duties which are very onerous upon them, and 
which do not really require officers of that position 
to discharge them. I think that all those preliminary 
duties connected with the granting of Patents might 
be very well left to some special Commissioner or 
examiner, but you could not possibly have a better 
person for appeal in the first instance than one of 
the Law Officers. 

2041. {Mr. Fairbairn.) Supposing that the exa- 
miner reported against an invention would you allow 
the inventor, if he chose, to go on with his Patent? — 
No, I would not allow him to go on with his Patent 
if after an appeal it was decided that the invention 
was disclosed in a preceding Patent ; because looking 
at the disposition which there would be to grant 
Patents rather that not to grant them, I conceive that 
neither the examiner nor the Law Officer would refuse 
a Patent except on a verj'- clear case. 

2042. Would not that appeal throw expense upon a 
poor inventor ? — I think that those expenses ought to 
be paid out of the fees paid on Patents, or " In- 
" ventor " fund, as it has been termed, except where 
the applicant was reaUy wilful. I think that there 
should be discretion as regards costs ; but the sub- 
stantial expenses and even those of the appeal probably 
should be out of the inventors' fund, subject to some 
discretions as to costs. 

2043. If you did not allow an inventor to go on 
with his Patent, supposing the examiners to report 
against it on the ground of utility, and supposingitto be 
likely to become a useful Patent, would it not operate 
injuriously on inventors ? — I would not allow them to 
consider the question of utility. No tribunal is com- 
petent to judge the question of utility, no one can tell 
the results from a change apparently small ; therefore 
it would be extremely injurious to the interests of 
inventors if the question of utility were for a moment 
allowed to be entertained. But what I am putting 
before the Commission is that the inquiry should be 
as to novelty only. 

2044. (Mr. Waddington.) Is not the question of 
novelty often a question of difficulty ? — I tliink not. 
If it were the inventor would ha\e the benefit of the 
doubt. I am assuming what is an every day occur- 
rence, the case of a patent which has been previously 
published. I think, seeing the restrictions which may 
be placed upon an inventor as regards licences for in- 
stance and other matter^ that it is but right that he 



should have that assistance, as regards a knowledge 
of previous Patents, which can be given him at an 
extremely cheap rate in the office. 

2045. {Mr. Fairbairn.) Is it your opinion that it 
would be advantageous to the inventor himself to have 
an inquiry made into his Patent by people competent 
to judge of the matter ?— I think that it would be 
most advantageous to the inventor himself. With 
respect to the grounds for refusing a Patent, a great 
many inventions, especially those made by ignorant 
people, involve perfect absurdities, for instance, per- 
petual motion or the alchemy of early times. That is 
a class of cases in which possibly the examiner or 
special Commissioner might go a step further than on 
the question of novelty only. But at the same time 
it must be borne in mind how much science is in- 
debted to the schemes of those visionaries, how much 
mechanical science is indebted to the perpetual motion 
schemers, and how much chemistry is indebted to the 
alchemists. So I think with regard to anything of 
that sort that although it might be apparently absurd, 
it would not be right that the Patent should pot be 
allowed to go forward. The way in which I justify 
the granting of a Patent for matters in which might 
be thought an absurdity is, that in past history those 
visionaries have led the way to important improve- 
ments in mechanical science and chemistry. 

2046. {Mr. Hindmarch.) I gather from you that 
you would only refuse a Patent in a very clear case. 
Is not it the law at present that if it is brought to the 
knowledge of the Lord Chancellor that the invention 
is clearly old he will not grant a Patent ?— The theory 
is so ; but we aU know the enormous expense of going 
to the Court of Chancery, and though that is the law 
it is not the practice. 

2047. It has been done ? — It has been done, but at 
great cost. Look at the expense of the whole thing. 
First of all you go before the Attorney-General, 
frequently at a very great expense (for if the bills of 
costs which are incurred, and necessarily incurred 
under the present system in opposition before the Law 
Officers were referred to, they would be found to be a 
frightful tax upon the inventor), and beyond that the 
expense of going to the Lord Chancellor is very great, 
whereas you could have very much cheaper and more 
certain machinery if that system which I have pointed 
out were carried into practice. 

2048. The Law Officers do occasionally stop Patents, 
do they not, when they find that the invention is 
wanting in novelty ? — The present Lord Chancellor 
refused to go into that question in one case, to my 
knowledge. 

2049. The practice now is different, is it not ? — I 
know that it is the theory that the Law Officers go into 
the question, but practically it comes to nothing. 
How would it be possible for the Law Officers, even if 
they had nothing else to do, to go into that question ? 
They have not the time. If the system had been 
carried out which was contemplated when the Patent 
Law Amendment Act was passed, and if the services 
of the Law Officers of Scotland and Ireland had been 
retained, you would have had some further assistance, 
but the first act of the Commissioners was to throw 
the whole duties upon the two Law Officers of Eng- 
land, and there is no practical means of any per- 
sons opposing with effect except at a cost perfectly 
frightful. The Commissioners might, perhaps, be 
able to obtain some information as to the actual costs 
incurred in the proceedings before the Law Officers 
and might also ascertain how many Patents have been 
stopped before the Law Officers. 

2050. {Sir W. Erie.) Would those costs be prin- 
cipally the costs of tlio advocate, or costs for wit- 
nesses ?— They would be principally costs of attend- 
ances, journeys to London, professional assistance, 
affidavits, and declarations of witnesses, and miscel- 
laneous costs. The bills of costs arc perfectly enor- 
mous, so that no poor inventor could stand theni. 

2051. {Lord Overstone.) A return of the number of 
Patents applied for and the number refused by the Law 
officers could no doubt be obtained, but is there any 
mode of obtaining any authoutic informatiou as to the 
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costs to -which you allude ? — Solicitors might be 
appUed to for their bills of costs. The fees to the Law 
Officers are extremely small, and the fees to counsel 
are not large, but the great expense consists in the 
general fees for copies of declarations and affidavits, 
journeys to London, and numerous appointments, the 
consequence of necessary delay, owing to the multi- 
plicity of business of the Law Officers. 

2052. We could only get a general statement of 

the universal understanding on the subject ? You 

could get some bills of costs. The costs are so enor- 
mous that oppositions have almost ceased. 

2053. {Mr. Hindmarch.) Are not those bills of 
costs chiefly the costs of Patent Agents ? — I am re- 
ferring to the bills of costs of solicitors who have 
conducted the business in such cases. 

2054. There are no means of taxing the bills of 
costs of Patent Agents ? — No. It might be a bene- 
ficial alteration to put the Patent Agent on the same 
footing as the solicitor in that respect, but the Patent 
Agent deals more usually with matters of science. 

2055. If a solicitor acts as a Patent Agent, you 
can tax his bill of costs ? — You can tax part of it. 

2056. {Mr. Waddington.) If there were examiners 
regularly appointed who would undertake those 
examinations, you think that the inquiry might be 
conducted more cheaply, and that, if necessary, there 
might be an appeal to the Law Officer of the Crown, 
which would be a cheaper process than an appeal to 
the Lord Chancellor ? — Yes, and there might also be 
a further appeal, if necessary. 

2057. That would be a cheaper process than an 
appeal to the Court of Chancery ? — Yes. With 
respect to a question which is very much agitated, 
viz. the question of compulsory licences, which the 
last witness -has been a great advocate for, if it were to 
be made a subject of inquiry, that question would 
very properly in the first instance be dealt with by 
the special Commissioners. That might be a very 
proper case in which to give an appeal, and I think 
the Privy Council would be an excellent court of 
appeal in such a question. They do now virtually 
take the question into consideration in granting 
extensions. 

2058. Do they ever impose the condition of giving 
licences ? — They have done so in several cases, and 
they have also imposed conditions as to prices. 
Another important result which would follow from 
having all applications for Patents, and also for dis- 
claimers and memoranda of alterations, which is now 
a very important subject, reviewed by the same per- 
sons, having practical experience in the operation of 
such alterations, would be that you would get con- 
sistency of decisions. One of tlie great sources of 
expense to inventors who apply for Patents is the in- 
consistency of the decisions of the Law Officers as 
regards Provisional Specifications. There is no appeal, 
and no means of reviewing them. You have nothing 
settled as to what is a proper Provisional Specifica- 
tion. Each Law Officer goes through a very great 
amount of labour, especially if he comes fresh to the 
work, in his endeavour to do what is right in the 
matter. I know that the pains that the Law Officers 
take is immense, and the trouble thrown upon them is 
immense, till, having attained experience, the thing 
becomes a matter of routine. If you had a special 
Commissioner or examiner, whose responsibility would 
be at stake, and over whom the Law Officer would 
preside as Judge, the saving of expense to the poorer 
class of inventors would be enormous, both in the 
first instance and also in preventing them from run- 
ning their heads against old fruitless and useless 
inventions. „ „ 

2059. If the decision on the ground ol want ot 
novelty was final that would prevent persons trom 
proceeding with Patents of no value at a.11 .^— X es ; 
persons get embarked in a thing of no value and it 
would be of immense importance to stop the thing in 
limine if the invention is not one that is new or is not 
likely to answer. Those are cases in which the 
inventor would be saved a great deal of trouble and 
expense. Tou prevent expense in the first instance, 



you prevent persons embarking in it, and you prevent T. WebtUr, 
the accumulation of expense which is due to the first ^^ly F.R.S. 

false step. At the same time you have a record of „, t,'. 

all their attempts and speculations. a i May 1863 . 

2060. {Chairman.) Is there any other point in 
your former evidence with regard to which you wish 
to add anything to what you have stated ?— With 
respect to the point of compelling objectors to state 
clearly their grounds of objection, the investigations 
which now take place before the Law Officers are 
almost entirely ex parte, which is an extremely incon- 
venient course. Very often the Law Officers speculate 
in the dark and are afraid to ask questions with a view 
to obtaining information for fear of disclosing what the 
invention of the other party is. As regards that it 
would be a great improvement if the opponents 
to a Patent were required to state their objections 
distinctly in writing, that is to say, if there were 
another prior invention set up the statement of 
it should be in writing, so that the opponents 
might be bound in the same way as the applicant- is. 
The advantage now is in favour of the opponent; the 
opponent is not bound by anything except general 
objections. It would be a most important alteration 
to make that every person opposing a Patent should 
state distinctly in writing what the grounds are on 
which he opposes. 

2061. {Mr. Hindmarch.) Though he cannot seethe 
Provisional Specification ? — Yes. The Provisional 
Specification might be made au open document after 
four inonths, it would not be safe to make it open at 
an earlier stage because it would interfere with foreign 
Patents, but seeing that under the old law the period 
for completing the Specification was two months, if 
the Patent extended to England only, and that under 
the present law it is six months, there could be no 
hardship in the inventor being obliged to mature his 
invention to such an extent within four months that 
the Provisional Specification might become an open 
document, so that the opponent might have an oppor- 
tunity of seeing it. That is a matter of detail which 
no doubt the special Commissioners in consultation 
with the Law Officers might settle ; but the hardship 
upon the applicant now is that he really does not 
know on what grounds he is met in opposition, and 
the opponent does not know whether his apprehen- 
sions may not be wholly groundless. 

2062. {Mr. Fairbairn.) What is your opinion upon 
the question of a separate tribunal for the trial of 
Patent cases ? — I think it would be extremely in- 
expedient to take the trial of them away from the 
present courts. I do not see that you could have 
the causes tried better than they are tried now, pro- 
vided that you could get rid of the jury, though I 
would not get rid of the jury in all cases, because 
there are cases of disputed facts where the jury would 
be wanted as much as in any other case, for instance, 
as to whether the thing for which the Patent is 
claimed was done 30 years ago. I would make a 
rule that Patent causes should be tried by one of the 
Judges of the superior courts as now in the ordinary 
routine of business, aided by assessors. As regards 
the assessors I would suggest that the convenient 
course would be that each party should name four or 
five out of whom, perhaps, the judge might select, if 
the parties did not agree, two or four as he thought 
fit. As regards the proceedings I think that the 
great difficulty and the great expense of our present 
proceedings arise from the sort of bush-fighting that 
there is between plaintiff and defendant neither party 
being compelled to disclose his case. There is no 
reason why the plaintiff should not be called upon to 
state what is the infringement of which he complains, 
and the Chief Justice of the Common Pleas and other 
learned judges have taken great pains to compel the 
plaintifi"to point out to the defendant what is the 
matter complained of. According to the present 
practice the defendant puts in many Specifications, 
because of the uncertainty and the indefinite nature 
of the complaints which the plaintiff makes against 
him, and the result is enormous expense. 

2063. Do you think that it would tend to lessen 
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that expense if it were left to the Judge who decided 
the case to call upon the assessors to assist him to 
come to a decision ? — I think it would. That is a 
matter which has also been taken up by the Social 
Science Association, and the British Association. 
The report which was agreed on recommended that 
all cases in which experts were necessary the rule 
should be that they should be tried by a judge, with 
the assistance of experts, and not by a jury, except 
in cases where the Judge at chambers or other com- 
petent person should be of opinion that there were 
in the case matters of fact, as distinguished from 
matters of opinion involving matters of science, 
which required the assistance of a jury. I can see 
no reason why the plaintiff and defendant should not 
be required to condescend upon their cases with so 
much particularity that there really would not be 
much to try, so far as ascertaining the facts, with 
regard to the question in dispute. 

2064. I believe there was a strong feeling in the 
different committees appointed by the British Asso- 
ciation in favour of the principle that all cases of 
infringement should be left to the decision of the 
Judge, with the assistance of two or three assessors ? 
— Yes ; I think the feeling was very strong in favour 
of that, except among those who thought that a 
separate court might be established for granting 
Patents and trying Patent causes. There is a great 
deal to be said in favour of that plan, but on the whole 
I think it is decidedly objectionable ; and one of the 
grounds peculiarly objectionable is this, you would then 
depend upon a single Judge whose views would be 
known ; he would go in a sort of groove, it would be 
known what witnesses were acceptable to him, and 
who influenced him, and that would be productive of 
the most serious consequences ; whereas now parties 
can select their own court, and we know how the law 
has grown up by reasonable conflict in the different 
courts in the trial of cases. And I think there is 
another objection which to my mind is equally serious. 
Connected with the trial of the mere question of in- 
fringement or novelty, you have a great many other 
matters, such as questions of title, and questions of 
licence, and questions of estoppel, difiicult legal ques- 
tions, and therefore such a special court (as has been 
suggested) could not in a satisfactory manner dispose 
of the whole cause. 

2065. {Mr. Grove.) Do not you think it would be 
desirable if there were no special court that there 
should be some rota ? Have you not heard of com- 
plaints that the plaintiff has an unfair advantage in 
having the choice of his court, while the defendant 
has no choice but must go whither the plaintiff takes 
him, so that if the plaintiff rightly or wrongly thinks 
one Judge is more inclined to Patentees than another, 
he brings the defendant into that court ? — That is per- 
fectly true, and it may be a positive advantage ; the 
Patentee is entitled to something, and I think that that 
is a benefit to which he is entitled. The plaintiff has 
now the power in all cases where any questions of 
property are involved of selecting his court, and if a 
Patent is property, why should not the plaintiff be 
allowed to select the court to try the question regard- 
ing that species of property as well as the right to an 
estate ? The same objection might be made in all 
cases. 

2066. There is this difference, that in cases about 
the right to an estate every lawsuit involves a very 
different set of questions, so that a plaintiff cannot 
very well tell what a particular judge may think of 
his particular case ; but Patent cases, to use your 
own expression, run very much in a groove ; may not 
the inventor, by having his choice of his tribunal, 
select the tribunal which might be supposed to lean 
to the view that the plaintiff is necessarily an inven- 
tor \ — Perhaps so ; the instance I gave is not quite 
a case in point, but there are plenty of instances in 
which the views of the Judge are known. 

2067. {Chairman.) Is there any other point upon 
which you wish to make any further observations ? — 
I may add with respect to compulsory licences, that 
I really look upon compulsory licences as a remedy for 



what appears to be the only objection to the system of 
Patents, namely that you have Patents used for ob- 
struction. A great deal has been said about the ob- 
struction of Patents, I do not admit it, but assuming 
such a thing, the remedy is the power to compel pa- 
tentees to grant licences. The very fact of that power 
existing would work its own remedy. Knowing that 
licences could be demanded patentees would not stand 
out ; and it would be equally beneficial to patentees 
and to the public. 

2068. Who would you propose should decide the 
value of the Patent ? — First of all I presume that the 
power existing, the parties would come together, but 
if they did not, I think the best persons would be the 
special Commissioners or examiners, from whom there 
should be an appeal to the Privy Council. 

2069. {Mr. Waddington.) You consider that the 
settling of the issues before the trial comes on would 
be almost as valuable as the improvement in the tri- 
bunal itself? — It would be invaluable. 

2070. You conceive that the mode now adopted of 
bringing the parties before a Judge at chambers is not 
sufficiently stringent ? — The present legislation as it 
is carried out is almost useless. I feel ashamed of the 
sort of summonses that are taken out and the diflBculty 
there is in obtaining any good result under them. 
The whole system wants altering. I would suggest 
that some person should be appointed, in the nature 
of a master or special Commissioner assisted perhaps 
by scientific examiners ; the plaintiff might be required 
on summons to state particularly the infringement 
complained of, and the defendant might be required 
to state particularly what were his objections to the 
Patent, pointing out all the passages in the books, and 
in fact stating his case very much on paper in the 
first instance. 

2071. Would you propose that this person should 
act as a sort of arbitrator, having the parties before 
him and ultimately settling the issues between them 
after full inquiry ? — Yes, subject to an appeal to the 
court in which the action was pending. 

2072. {Mr. Waddington.) Following the system 
followed in the Scotch courts ? — Yes, it would be an 
approximation to it. 

2073. {Mr. Grove.) Has the system of the Scotch 
courts tended at all to shorten the time of trials ? — 
That is the objection we are met with, but it is hardly 
a sufficient answer, because Patent causes may be 
regarded as special cases. Looking at the fact that 
nine out of ten Patent causes resolve themselves into 
a special case upon written documents so soon as the 
facts and the meaning of terms are understood, I 
do not see why something in the nature of a special 
case should not be settled before going to trial. 

2074. If we could have the whole of the case on 
both sides fully stated no doubt there would be an 
advantage, but you have two persons strongly 
interested in not doing so. Is it not the fact 
that every year Patent cases have been longer 
and have involved more complex inquiries ? — The 
real reason of that appears to me to be the inadequacy 
of the tribunal to deal with them, namely the Jud'^e 
at chambers. It is impossible for the Judge at 
chambers wth the multiplicity of business before 
him to deal with such cases properly. 

2075. {Mr. Waddington.) The defendant is not 
acquainted with what the plaintiff's case really is tiU 

the plaintiff's counsel has opened his case ? No and 

sometimes not till long after the cause h;xs been 
opened, because the thing shapes itself very often in 
the course of the proceedings. 

2076. You think that a preliminary inquiry, before 
the parties came into court, would very muL-h simplify 
the proceedings ?— No doubt of it. It is quite out of 
the question that Judges at chambers can deal with 
such questions ; they have no time for it ; they are 
subjects which require to be dealt with specially 

2077. {Mr. Grove.) You have referred to the 
numerous hpocifications which arc put in by the 
defendant, and you may possibly have remarked the 
number of particulars of breaches put in by tho 
plaintiff, how would you avoid that ; would you teU 
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the defendant that he shall not put in more than three 
or four Specifications in his notice of objection ?— 
No ; but the necessity of the defendant putting in so 
many arises from the way in which the plaintiff 
shapes his case. If, as has been done in some cases, 
the plaintiff were compelled to show his machine to 
the defendant, and were to say, I complain of such 
and such things as infringements of so and so, the 
case would then be made much less complex. 

2078. Perhaps you may remember a case in which 
the plaintiff, when so called upon, pointed out the 
whole of the machine and said at each part, step by 
step, " That is what I complain of," so that the de- 
fendant knew less after the examination than he did 
before ? — There may be cases of that sort, but that 
there may be difficulty in applying the system is no 
reason why its application should not be attempted. 

2079. Would you say to the plaintiff you shall only 
point out a certain number of things. How would 
you prevent him pointing out 50 things, or the de- 
fendant giving 50 Specifications, and relying upon 
two when the case came to trial ? — The remedy for 
that is costs. If the plaintiff points out 50 things 
and upon the trial only relies upon two, he raises a 
suspicion of unfair dealing with the case, and that 



would be a very proper case in which he should pay T. Webster 
heavy costs. Esq., F.S.S. 

2080. {Lord Overstone.) When an ordinary case 

comes before you you endeavour to eHminate aU the ^^ ^^^^ '^®^- 

unimportant considerations and bring forward the 

prominent considerations, you would apply the same 

principle and take the same action in the case of the 
preliminary arbitration, with a view to preparing the 
proceedings before going before the Judge ?— Tes. I 
have long felt that a good deal might be done in that 
way towards simplifying the proceedings. In some 
cases you might fail to accomplish your object, but 
by the adoption of such a plan a great deal of good 
would be done in many cases. I know in many cases 
the parties have gone into Court, knowing nothing of 
each other's cases ; and if you look at the fact that 
m nine cases out often it. is nothing more than set- 
tling a special case for the Court, or the construction 
of Specifications I do not see why that should not 
be done by the parties in a regular and straightfor- 
ward manner. 

2081. In cases where you failed to accomplish yotir 
object no great evil would arise? — We should be 
no worse off than we are. 



Adjourned. 
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2082. {Chairman, to the Duke of Somerset.) I 
understand that your Grace appears on behalf of the 
Admiralty for the purpose of stating the effects upon 
that department, of the working of the present system 
of Patent Law ? — ^Tes, I appear to bring under the 
notice of this Commission the great inconvenience to 
the Admiralty of the present state of the law. 

2083. Will you kindly inform us in what you con- 
ceive that inconvenience to consist ? — The incon- 
venience consists in the apparent facility with which 
persons can obtain Patents covering a very large 
number of different inventions under one Patent. 
For instance, there is a Patent which one gentleman 
obtained some years ago, in building ships for a com- 
bination of wood and iron. Now it is almost impossible 
to build ships in these days without a combination of 
wood and iron. Therefore a Patent of that kind, where 
it is wide-spread, as it is in this case, brings us con- 
tinually under difficulties with this Patentee. When- 
ever we apply wood and iron he is watching to see 
whether or not his Patent is invaded, and he complains 
and says, that different improvements which we have 
made without any notion of his Patent have been m- 
fringements of his Patent rights. 

2084. Am I to understand you to say that his Patent 
is in the general terms which you have stated, namely, 
that it is for a combination of wood and iron ?— He has 
taken the Patent in very general terms. I have not 
the exact terms here. I do not know whether the 
Comptroller of the Navy, Admiral Robmson, has the 
exact terms of " Feathers' Patent." 

{Admiral Robinson.) I have quite enough to give 
the Commission an idea of it. . • r i 

2085. {Mr. Waddington.) " A combination of wood 
" and iron," I suppose, is the title ? 

(Duke of Somerset.) It is under very general terms 
He also took out a Patent for the lining or padding of 
ships, so as to render them impervious to shot. JN ow a 
Patent taken out in those vague terms of course inter- 
feres with any improvements which we are endearour- 
ing to make in that direction. Another gentleman has 



taken out a Patent for all improvements of animal 
fibre, to prevent the jar and concussion caused by 
shot striking against iron plates, and to fasten round 
the screw-bolts. From this and from other Patents to 
which I could refer, I gather that there are a number 
of people watching the progress which is going on, and 
always running beforehand and getting a Patent for 
what they think may possibly be done afterwards. 

2086. {Mr. Fairbairn.) And that by the applica- 
tion of certain materials, either in combination, or 
otherwise ? — Tes. Of course in a Department like 
the Admiralty, and particularly in the present day, 
when we are continually anxious to make improve- 
ments, and obliged to make a variety of experiments, 
these innumerable Patents are a source of great incon- 
venience, and it is very difficult to say how to deal 
with them. For instance, as probably the Commis- 
sioners are aware, we had a long lawsuit with ilr. 
Clare for constructing iron ships ; he said that was an 
infringement of his Patent. It puts the Department to 
an immense amount of trouble ; they have to collect 
evidence, and their time is taken up in preparing it. 
The Admiralty have the expense of an action at law, 
and if they gain their cause, the moment they gain 
their cause the Patentee declares that he has not a 
farthing, and the public have to bear the expense of 
what is in reality an imposition upon them. Now 
there are a great many Patents of that sort which 
have been taken out. There are various processes 
for preserving iron. Persons run and take out a 
Patent for what they think is going to be done in 
that way. There are a great many in the case of 
iron ships. I think that when the " Warrior " Tvas 
built there were five or six persons who all said that 
their Patents were infringed, though I believe that, 
when the " Warrior " was designed, none of then- 
Patents were known to the designer, and they had 
never been used. Even in some of our trials of 
targets, we are told again, that if we put iron and 
wood in a particular way in a target we are inter- 
fering with certain Patents. In fact it is almost 



The Duke of 

Somerset and 

Rear-Adm. 

M. S.Jiobmson. 

20 Jane 1864. 



U 2 



128 MINUTES OP EVIDENCE TAKEN BEFORE THE COMMISSIONERS APPOINTED TO INQUIRE 



The DvU of 

Somerset and 

Rear-Adm. 

li^ S. Robinson. 

20 June 1864. 



impossible to move anywhere without being told that 
we are interfering with the Patent right of some 
gentleman, and the inconvenience to the Department 
of course is enormous in the time which it takes up. 
On many occasions we have been recommended by 
the lawyers rather to pay the money than to enter 
into a lawsuit to defend ourselves. In the case of 
the screw-propellers the Admiralty in 1851 purchased 
five different Patents, hoping that they should have 
peace by that means, but they had all sorts of claims 
afterwards ; they were told that they had infringed 
different Patents, and they have had to pay for other 
Patents since. 

2087. {Chairman.) Is it not an inconvenience in- 
herent in the very nature of Patent rights, that if A. 
and B. hit independently upon the same invention, 
and if B. hits upon it a little later than A., A. having 
the advantage of priority, has the power of excluding 
B. from the enjoyment of that which B. himself may 
have discovered ? — I think that if A. invents some- 
thing, he should make something, and produce it. 
If he takes out a Patent for doing something, and 
then stands still for 8 or 10 years and does nothing, 
it seems to me to be a course which, instead of making 
the Patent Law encourage inventions, renders it a 
great discouragement to inventions. 

2088. Then your complaint, as I understand, . is 
two-fold, partly at the too large and vague terms in 
which these Patents are taken out, and partly also 
that a man, after having taken out a Patent, does not 
give to the public, or to anyone else, the advantage of 
that which he supposes himself to have discovered, 
but at the same time has the power to prevent any 
one else doing the thing without paying him for it ? 
— Yes, those are two very great objections to the 
present system of the Patent Law. The Patents 
seem to be given too vaguely and too widely ; and 
again, as has been said, when a person has a Patent 
he makes no use of it himself, but only watches till 
he can catch somebody else in his hook. For instance, 
it was but a few days ago that an ingenious plan was 
proposed to us for moving the shot along a ship at a 
certain height from the deck. It was said that you 
could thereby bring the shot to the different guns 
more easily, and as we are now using very heavy 
shot, this was an object. But we are immediately 
told that there is a Patent for that purpose, that 
Messrs. Laird and Cowper have taken out a Patent 
for a sort of railway suspended to deck-beams, and 
that if you move anything along by a railway hanging 
from above, that is an infringement of their Patent. 
Now that seems a simple thing, and it is a thing 
which, as it appears to me, ought not to have had a 
Patent granted to it, because there is no great inven- 
tion in it. Fortunately, the plan which was suggested 
to us was to move the shot by means of uprights 
from the deck, and that I believe would have been 
found to defeat the Patent, and therefore we might 
have gone on. 

2089. {Mr. Fairbairn.) Was that to elevate the 
shot ? — Yes, and to run it along to the different guns. 

2090. You proposed to do that Upon a carriage, I 
apprehend, like a railway suspended from the upper 
beam ? — Yes, that was the suggestion. It was in 
consequence of the innumerable quantity of these 
cases, which the Comptroller of the Navy can go into 
far better than I can, that I -was anxious to bring this 
subject before the Commission ; and this year, as I 
had not heard from the Commission upon the subject, I 
wrote a letter to the Lord Chancellor, which I, 
perhaps, had better read, because it will state the case 
quite as shortly as I could state it myself. 

His Grace read the same, as follows : 

"Admiralty, 17th March 1864. 
" Dear Lord "Westbury.— Tlie claims of Patentees 
oosu-uct so seriously the works of this Department, 
that it will become necessary for tlie Go\'ernment to 
consider whether the laws connected with Patents 
should be amended, or whether the form in which 
Patents are now granted could be improved. 



" On this subject I wish to ask your advice. So 
far as regards any Patent article, the form of Patent 
provides that the Crown may make use of any 
patented article on payment of such a sum to the 
Patentee as the officer who administers the Depart- 
ment may consider fair and reasonable. 

" This form of Patent meets the requirements of the 
public service, in cases where a patented article is 
used. There are, however, numerous cases where 
there is no patented article for sale, but where a 
claim is raised for the use of some patented mode of 
construction. 

" In shipbuilding these claims are repeatedly raised. 
A Patent has been obtained, but never worked ; it 
lies dormant for years, until the inventor perceives 
some opportunity to set up a claim, trusting that 
the words of his Specification may be ample enough 
or vague enough to serve his purpose. 

" In some such cases we have been advised rather to 
pay a sum of money than incur the expense of con- 
testing the validity of the Patent. In other cases we 
have contested the Patent. Mr. Clai-e, for instance, 
under a petition of right, claimed many thousand 
pounds. We incurred large expense, and although 
the Crown gained a verdict with costs, Mr. Clare was 
a pauper, and the Crown had to pay. 

"I^ow, what I wish is, that the form of the Patent 
should be altered. I desire that a warrant should be 
issued under the Royal Sign Manual directing the 
Law Officers, in granting Letters Patent, to reserve 
to the Crown the full use of any Patent, on payment 
of such sum as shall be deemed fair and reasonable 
by the head of the Department using the same. The 
Crown has, I presume, power to direct that any 
restriction may be inserted in a Patent, and the 
restriction here proposed seems reasonable, as I am 
certain it is necessary for the public service. 

" Would you consider this matter, and give me 
your opinion. 

" Believe me, &c. 
(Signed) " Somerset." 

Having written that letter to the Lord Chancellor, 
I took the opportunity of seeing him shortly after- 
wards and he told me that he would have been quite 
ready to consider it, and to give me advice, but that 
as the subject was under the consideration of a Com- 
mission, he thought that it would be improper for him 
at the present time to do anything, and that he would 
wait till the report of the Commission had been made. 
That was what made me anxious that this matter 
should be again brought under the notice of this 
Commission. 

2091. {Chairman.) With regard to the special 
remedy which you propose, of reserving an exceptional 
powers to the Crown to use Patents, how would it 
work in cases where the public departments may be 
said to be competing against private manufacturers, 
as, for instance, in the manufacture of arms ? — First 
of all I do not think that the public departments are 
likely at the present day to get any great advan- 
tage over individuals. I think that generally there is 
a jealousy of the public departments, and juries 
certainly take every care of the Patentee. I think 
that in other cases the House of Commons takes suffi- 
cient care of inventors. I do not think that they 
would suffer from it. But if it was thought that the 
Department itself had an interest, and mio-ht be 
biassed in defeating the fair claims of an inventor 
the decision might in case of doubt be referred to tlio' 
Treasury, or some superior department, Avhich could 
not be supposed to have any other interest than the 
general interest of the public. 

2092. I presume that a department may ahvavs 
be considered as having an interest in keeping down 
its own estimates ?— Yes ; and therefore in eases of 
doubt it might be bettei- to let it be done by the 
Treasury. In the case of patented nvlicles the' head 
of the Department has now the power, us 1 under- 
stand, under 15 & 16 Vict., to take a pau-utcd 
article and to pay only such sum as is considered 
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reasonable by the Department. I understand that to 
be the law as regards any patented article, and I 
want to extend that to where the mode of doing 
something is patented without an article being pro- 
duced. 

2093. {Lord Over stone.) You wish to apply the 
same principle to patented processes as is actually 
now applied by the. law to patented machines ?— Yes; 
that would effect the object which I have in view. 

2094. Would the difficulty suggested be in any 
degree remedied by an arrangement, if it was thought 
necessary, by which the competing parties under this 
supposition should be entitled to use the patented 
article upon the same terms as those upon which the 
Government had taken a right of user ? — ^As regards 
the army and the navy a great many of these Patents 
are not intended to be used except by a public 
department ; in- fiict, they are precautions to prevent 
the public getting advantages without paying the 
individual something. 

2095. In most of the cases to which your Grace 
refers, the rights which are patented are really so 
patented for the purpose of being ready to strike a 
bargain with the public interests, and not generally 
speaking with any view to use by private individuaJs ? 
— Quite so. 

2096. {Chairman.) Would you apply your sugges- 
tion to all cases of inventions of such a character 
that they could only be used by a Government. Take, 
for instance, the manufacture of guns, it may be 
assumed as certain that an individual would not 
desire to manufacture guns largely on his own ac- 
count, but he might desire to patent an invention 
with a view to sell it to some foreign state, or even 
to manufacture guns on behalf of some foreign state ? 
^Yes ; but I think that if. he was paid what was 
considered reasonable by the Department, or at any 
rate what was considered reasonable by the Depart- 
ment with a reference to the Treasury, every thing 
would be done which would reasonably be considered 
as justice to the individual. 

2097. {Mr. Fairbairn.) Would there not be some 
difficulty in assessing the exact sum which should be 
paid for a Patent ? — I suppose there would. 

2098. Should that be done by the law officers of 
the Crown, or in what way would you recommend 
that it should be effected ? Would you leave it to the 
Department, as in the case of machinery ? — I think 
that the Department might first say what it considered 
fair and reasonable. I think that if there was an 
appeal against it, it might be referred to the Treasury, 
who could either decide themselves, or, if it was a 
very complicated case, could appoint one or two 
qualified persons to pronounce an opinion upon it. 

2099. They might, for instance, call in assessors 
•ompetent to determine ? — Quite so. Then there are 
cases of disputed claims by rival inventors, which are 
embarrassing to a department ; we do not know who 
has a claim to a Patent, and sometimes when we buy 
a Patent of one person we are told that we have done 
a great injustice to another. I remember that when 
we paid for the Griffith Patent screw, which was 
cutting off a small portion of the screw, I had repeated 
letterslfrom Sir Howard Douglas, telling me that it was 
a £ireat injustice to him ; that he had invented all this, 
and that his fame was diminished, and that his rights 
were taken from him by the Admiralty, who had most 
unjustly and unfairly paid Mr. Griffith. Those cases 
are continuaUy arisin.i;-, and of course they are very 
inconvenient for a department : they not only take up 
a great deal of time, but they yerj often prevent some 
very desirable process being gone on with. I should 
propose that, in those cases of disputed clamis, the 
Department might be aUowed to pay into Court what 
they considered a fair and reasonable sum, and that 
when the question was decided between the rival 
inventors, the successful party should get it, but that 
the Department should not have any trouble on that 

account. 

2100. {Mr. Waddington.) You would propose tliat 
the Crown, who grants the Patent, should have the 



right of using it, even though the party refused to The Duke of 

grant a licence ?— Yes. Somerset a A 

2101. That is placing him somewhat in the same ^'."-'-^dm. 

position as if he were compelled to grant a licence at ^■^^i'^on. 

a certain price P-Yes, and I think that it misrht be 20 Ju^18G4 

obtained by a form of Letters Patent, which, "in my 

opinion, it IS quite within the power of the Crown to 
make. 

4.\.^^^^' (-^'"■^ Over stone.) And you anticipate that 
the effect of such a form so introduced into the Patent 
would m reality be to put down a great number of 
these vague Patents, which would be desirable on 
general principles, as well as on the ground of their 
interfering with the public interests through the 
Admiralty ?— I should think so. When I was at 
Woolwich, for instance, I saw the different shot which 
were to be used against iron plates ; they showed me 
different forms of shot which had been made in the 
arsenal a great many years ago, but all of which had 
since then been patented by different persons, who 
claimed these forms of shot under their Patents. 

2103. {Mr. Fairbairn.) A Patent was taken out 
not only for the form of shot, but also for the com- 
position of the material composing that shot ? — Yes. 

2104. And I know from experience upon the Iron 
Plate Committee, that scarcely a subject came before 
us but what had a Patent, some of them being ex- 
ceedingly frivolous ? — Yes ; there are some details of 
these things which perhaps Admiral Robinson can 
explain to the Commission better than I cam. 

2105. {Chairman, to Admiral Robinson.) You 
have heard the evidence which has been given by 
the First Lord of the Admiralty. Are you prepared 
to confirm by particular instances in greater detail 
what has been stated ? — I think that I can confii-m 
all that his Grace has stated. I may be allowed to 
call the attention of the Commission to this book ; it 
is an abridgment of all the Patents which have any 
relation to inventions in ship-building, from the year 
1608 to the year 1860, it has not been completed 
since 1860 owing to the great number of Patents for 
different things which have since been granted. But 
looking to the construction of ships alone, and dis- 
regarding every other point, there are three or four 
remarkable instances of the immense number of 
Patents which have been granted, and of the trouble 
which must naturally be imposed upon a department ' 
to know whether any proposal which is brought be- 
fore it may be applied yjjthout infringing a Patent or 
not. For iron combined with wood on the hulls of 
ships alone there are 31 Patents. For iron-cased 
ships there are 33 Patents. For shields and armour 
plates applied to men-of-war there are 52 Patents. 
Other matters are much in the same proportion. I 
will only quote one more instance, namely. Patents 
for improving the speed of ships by forms, there are 
65 Patents for that alone. But in the article of 
rudders, and in the article of steam machiner)', and 
everything connected with the construction of ships, 
the number of Patents is quite as great as those 
which I have read to the Commission. This matter 
alone, perhaps, would show a. prima, facie case of the 
inconvenience, at any rate, to which a department 
which has to deal with inventions relative to the 
construction of ships is put. 

2106. {Lord Overstone.) Suppose that any im- 
provement in any of the departments of ship-building, 
such for instance as the form of ships, was suggested 
to the Admiralty, could they by any reasonable 
investigation beforehand satisfy themselves whether 
they were or were not infringing Patents ? — The 
number of Patents which relate to the forms of ships 
being so great, and being drawn up in the loose and 
vague way in which Patents are drawn up, I think 
that it would be exceedingly difficult to come to a 
conclusion whether something which you did might 
not violate some claim in a Patent as it now stands. 

2107. So that in the existing state of the law a 
proposed improvement on the part of the Admiralty 
in the construction or form of ships is liable to bo 
embarrassed by a variety of Patents, and the Admiralty 
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has no suffioieut means of ascertaining beforetiand 
whether the proposed improvement can be safely 
made or not ? — No ; with this understanding that 
the words " sufficient means " refer to a very great 
loss of time and very great uncertainty attending the 
investigation. 

2108. Loss of time would not invalidate the 
sufficiency of the means, but uncertainty in the re- 
sult of the inquiry, of course, would ? — Yes. 

2109. (Chairman.) Is it a fact that you can 
hardly make any improvement in the construction of 
ships, or of guns, or in the working of vessels, or in 
other parts of the business of your Department, with- 
out finding that you are, so to speak, running your 
head against somebody's Patent ? — I think that we 
are stopped at every turn. 

2110. (^Mr. Grove.) Have you any table or index 
of the number of times in which the Admiralty have 
been compelled to apply to their legal advisers to 
know whether Patents really stood in their way or 
not ? — I can give you a few instances of late years, 
in which it has been necessary for the Admiralty to 
resort to the opinion of their solicitor. I commence 
with the year 1861, which was the year in which I 
came into the Comptroller's office, and from that time 
to this I can give you a list of the cases. There have 
been 12 upon the construction of ships since 1861. 

The witness delivered in the following paper : 

"Abstract of Cobrespondbnce relative to the use, 
alleged infringement, &c., of the following Patents : 

Mr. Bush - - Construction of ships. 

Mr. J. Clare - Construction of ships. 

Mr. P. Drake - Construction of ships. 

Mr. A. Lamb - Construction of ships. 

Mr. W. Rae - Keels, stern posts, &c. 

Mr. Thomas and Col. Mr. G. Clarke's target. 
De Bathe. 

r Animal fibre. 
" \ Armour plates. 

Mr. Beslay - Preservation of iron. 

Capt. Wheatley - Position of guns in ships. 

M. De Lapparent - Carbonizing timber. 

Commander Warren Bow rudder. 

Mr. Feathers - Construction of ships. 

Messrs. Woodcroft, Purchase of Patents for screw- 
Smith, Ericsson, propellers. 
Lowe, Blaxland, 
and Mr. Currie. 

Capt. Carpenter - Screw propeller. 

Capt. Trewhitt - Disconnecting apparatus. 

Mr. Griffith - - Screw propeller. 

Mr. J. O. Taylor Screw propeller. 

W. Ireland - - Cupola. 

Messrs. Laird and Trimming coals in ships. 
Cowper. 

- - Distillingapparatus in "Defence." 

2111. {Mr. Waddington.) In those cases the 
Patentees claimed compensation for infringement ? — 
Yes, and it was necessary for the Admiralty to have 
recourse to their solicitor, and to enter into a very 
long correspondence. 

2112. {Mr. Fairbairn.) It is very possible that you 
may infringe upon these Patents without knowing it ? 
— Constantly. The inconvenience which the Duke of 
Somerset has mentioned resulting from Patents 
applied to ship-building is so very great that it is 
scarcely possible to build a ship, being a combination 
of wood and iron (and you always have some of each 
in a ship), without treading upon somebody's Patent, 
and I am entirely of opinion that the Patents are 
drawn up for that especial purpose, without any idea 
of their being practically applied for the benefit of 
the public, but only that the Patentee may lie in wait 
for a colourable evasion of his Patent taking place, 
.ind come upon a public department. The Patentees 
do not look after private individuals, but they think 
(for reasons which are obvious) that a public depart- 
ment is fair game. 

2113. {Mr. JVaddiiigfon.) And their remedy has 
been considerably facilitated by a late Act as to a 
petition of right ? — Yes, because before that I under- 
stand there was no remedy at all. 



2114. {Mr. Hindmarch.) In one of the cases to 
which you have referred, namely, the construction of 
a ship partly of wood and partly of iron, you allude, I 
think, to Feather's Patent ?— Yes, that is one of them. 

2115. That Patent, if I remember rightly, was 
taken for constructing the upper part of a ship's side 
of iron and the lower part of wood ?— That is an 
outline of the Patent. 

2116. And that Patent you are alleged to have 
infringed, because, in constructing one of the ships ot 
the navy, you laid about one-third of the upper side 
of iron and the rest of wood ? — Yes. 

2117. There was no sort of indication in the Patent 
that a claim of that description could be made. If I 
remember rightly, the Patentee also claimed a mode 
of connecting the iron with the wood, which you did 
not use, but nevertheless he said that you introduced 

it ? Yes, the Patentee claimed a mode of putting 

this iron on the top of the wood essentially different 
from the mode adopted in the building of the " Enter- 
prise." 

2118. So that the only method in which the 
Government vessel resembled the Patentee's vessel 
was that a piece of the one was made of iron and 
another piece of wood, and so was the other ? — Yes. 

2119. {Mr. Fairbairn.) I suppose that you have 
experienced that it is exceedingly difficult for the 
Government to introduce any improvements without 
treading on the heels of some Patent or other, either 
directly or indirectly ? — Very difficult. 

2120. If you could get clear of a number of Patents 
which are not valid at all, it would relieve the 
Government very considerably ? — Very much. 

2121. {Mr. Hindmarch.) Have you inquired whe- 
ther foreign countries acquire the right to use English 
inventions for warlike purposes ; for instance, without 
paying anything for patent right in their countries to 
the Patentees of those inventions ? — I do not know 
what the practice of foreign countries is. 

2122. If a Patentee has a right to make a valid 
claim upon the Government, he has a right to say, 
" You shall not use the invention," it is quite clear 
that he cannot have the one right without the other. 
A Patentee might say to the Government, " You 
" shall not use a gun of this shape at all." Have you 
made any inquiry with respect to foreign govern- 
ments using, for instance, Sir WiUiam Armstrong's 
gun, or anything of that sort. Could the French use 
it without paying any patent right to anybody ? — 1 
cannot answer that question, not knowing the state 
of the law. 

2123. {Lord Overstone.) I suppose that it is quite 
clear that the publication of the Specification of a 
patented article of war necessarily communicates that 
secret immediately to any foreign government ? — ^Not 
necessarily, because the terms of the Specification 
are so vague, and so much is often reserved, especially 
in the making of a machine, which a gun may bo 
called, as to the mode in which the material shall be 
put together, that the Specification does not always 
enable you to know it. 

2124. Is it not the very object and principle of a Spe- 
cification that it should set forth the discovery, so that 
in case of the sudden death of the inventor, the public 
would be in possession of the means of availing them- 
selves of his invention ? — Probably that is the inten- 
tion, but I think Patents are often conducted in a very 
diflforent way. 

2125. Do notyou think that that is a great defoctwith 
regard to the Specification, and that it does not answer 
the purpose which it was intended to answer, of putting 
the public so effectually in possession of the secret that 
they could themselves work it whenever the obstruc- 
tion of the Letters Patent was removed ? So ftir as I 

can understand it I think that there is very great laxity 

in the way in which Specifications are" dra-rni up 

laxity both ways. 

2126. {]\[r. Hindmarch.) In those cases do you see 
any difficulty in the way of a l^itcntee correctly and 
efficiently describing the nature of his invention ?— Ko, 
and I think that no Patent should be i^ranted whex'o 
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the invention was not correctly and satisfactorily 
described. 

2127. {Lord Oversfone.) Have a public department 
of the Government never thought of disputing a Patent 
which was raised against them, on the ground that the 
Specification was not so distinct as it ought to be, and 
that it involved an indistinctness which invalidated the 
Patent ?-^Certainly, that was so in the case of " Clare 
V. the Queen." The Government disputed Mr. Clare's 
claim upon that very ground. 

2128. Did they succeed ?— Yes, but in spite of the 
verdict being for the Crown there have since been 
continued applications to the Admiralty, and continued 
petitions addi-essed to both Houses of Parliament by 
Mr. Clare, and a great deal of indiscriminate abuse, 
which of course does not matter much. 

2129. {Mr. Wadding ton.) And I suppose that a 
considerable sum of money was spent in the contest ? 
— Very great. 

2130. {Mr. Fairbairn.) Do you think that a closer 
investigation into the question, whether aPatent should 
be granted at all, would be serviceable in order that 
Patents which ai-e of no use should not be granted ? 
— I dare say it might, but a Specification of a Patent 
is really a case for a very sharp legal mind ; there 
are so many ways in which it can be turned, that I 
do not think that any layman is very well qu.ilified 
to give an opinion as to how a Specification should 
be drawn. I only speak generally upon the fact, 
that pubhc departments, at any rate the Admiralty, 
ai-e excessively impeded in their operations by the 
present Patent Law, and that an amendment, for the 
purpose of procuring everything which they ought 
to have, is very much needed. 

2131. {Mr. Grove.) If I understood his Grace 
rightly what he proposes would be met by a few 
words in the form of the Patent. The present words 
of the Letters Patent are these : " If the Patentee, his 
" executors, &c." " shall not supply or cause to be sup- 
" plied for our service all such articles of the said in- 
" vention as he or they shall be required to supjjly by 
" the Officers or Commissioners administering the de- 
" partment of our service for the use of which the same 
" shall be required, in such manner, at such times, and 
" at and upon such reasonable prices and terms, as 
" shall be settled for that purpose, by the said Ofiicers 
" or Commissioners requiring the same ; that then " 
the Patent shall be void. If the words "or grant 
" licences for the use of the said invention" were 
put in, those ten words would meet the requhements? 
— They would meet the requirements in case of the 
invention of machines, or in a case where an invention 
consisted of an apparatus to be employed, — but I do 
not think that those words would' be sufficient to 
meet the case of construction. 

2132. {Mr. Waddington.) In order to protect 
you in every case from the individual, might you not 
put in the words " licence for the use of his Patent "? 
— Tes ; that would secure it. 

2133. {Lord Overstone.) But in the case of Patents 
which we may describe as official Patents it would 
hardly be reasonable or just that, because the pro- 
gressive effiDrts of the Admiralty had brought out 
something to which those vague words might apply, 
the Patentee should receive remuneration ? — I think 
that it would not. 

2134. {Mr. Hindmareh.) A clause in the Patent 
is that the party is to supply the ai-ticles to the Go- 
vernment ; have you ever acted upon that ? — Tes ; 
the Admiralty have acted upon it when they could 
get the articles supplied reasonably. The case of 
M. Lapparent's Patent is one, and Dr. Normandy's 
Patent for distilling fresh water is another. 

2135. {Mr. Waddington.) There is a section in the 
present Act enabling Her Majesty to grant Patents 
subject to any conditions which she may think 



proper 



-Yes. 



2136. It would require no alteration in the law, 
but merely an expression of opinion that the form 
of the Patent should be altered ?— The Crown has 
the power to do it. 

U 



2137. {Lord Overstone, to the Duke of Somerset.) The Duke of 
I think that the Commission understand that it is Somerset and 
the emphatic opinion of yom- Grace, confirmed by the ■D^o'^'i^fi^ 
Comptroller of the Admiralty, that the existing state '^■^«omson. 
of the Patent Law is found practically to oppose 20 June 1864. 
serious obstacles to the effi)rts which the Admiralty is — — __ 
now called upon to make to improve the naval con- 
structions of the country ? — 1 think that it does ; that 

it interposes a serious obstruction to every sort of 
progress which the Admiralty wish to make in the 
interior fittings of ships, or in the ships themselves. 

2138. And yom- Grace thinks that, in duty to the 
public interests, it is incumbent upon this Commission 
to devise some means of abating that evil ? — I think 
that it is most important that this Commission should 
carefully consider the best way of remedying that 
evU. 

2139. And you are inclined to think that some 
clause introduced into the Patent, as now granted by 
the Crown, and which the Crown has the power of 
introducing, might be framed so as greatly to meet 
the difficulties which your Grace has suggested ? — 
I think so. Of course I do not go into the question 
whether the Crown has or has not the absolute right 
to use any Patent. Assuming that it is desirable to 
give inventors a Patent right even as against the 
Crown, I think that it ought to be limited in the 
manner indicated by the terms in which the Patent is 
granted. 

2140. And it is the impression both of your Grace 
and of the Comptroller of the Navy, that many of these 
Patents are granted not for inventions which are 
really calculated to be useful to the public, but solely 
as giving powers to Patentees which they may here- 
after use or hope to use for their own interest as 
against the interest of a public department ? — I think 
that that is clearly obvious from the terms in which 
their Patents are often taken. 

2141. {Mr. Waddington.) With reference to the 
state of existing Patents, would it not be almost 
necessary to have some retrospective measure, because 
if the change were only made in the case of Patents 
issued after the report of this Commission, you would 
be left exposed to all your present difficulty ? — I 
think that it would be absolutely necessary with 
regard to past Patents that some powers should be 
given to us, because we do not know what Patents 
are now lying dormant ; we never move without 
knocking against several, and therefore I think that 
it would be absolutely necessary. 

2142. For that purpose it would be necessary to 
have recourse to the legislature ? — I think so. 

2143. {Sir W. P. Wood.) I think your Grace 
mentioned that you had actually seen in the dockyard 
some shots which had been merely experimentally 
made, but which had since been made the subject of 
a Patent ? — ^Yes ; I alluded to what I saw in the 
arsenal at Woolwich. I was speaking upon the 
subject of Patents to the authorities there, and I was 
then told that Patents had latterly been taken out for 
difierent flat-headed shot, and differently shaped shot, 
and they showed me in a room in the arsenal a 
number of shots of these kinds, which had been 
made experimentally a great many years ago. 

2144. So that they still could be made subject of a 
Patent, as they never had been generally used, and 
you might in fact be prevented from using your own 
shot ? — I suppose they might be. 

2145. {Sir H. Cairns.) Does it occur to you that 
the embarrassment arising from Patents affects the 
Admiralty in any way different from the way in 
which it affects any large ship-builder of the country, 
always of course remembering that the Admiralty are 
the largest ship-builders in the country ? — I think so, 
because it is not worth the while of Patentees to 
interfere with a ship-builder ; they do not apparently 
meddle with a ship-builder ; but the moment that the 
Admiralty does anything, they think that there is an 
opportunity for compensation, because if the Patent 
is not good enough for a Court of Law, it may be 
good enough for the House of Commons. 

4 
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JlearAdm'^ your recollection any instance in which an application 
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' that there have been cases (I do not know for certain 

20 June 1864. that there have been a great many) where compensa- 

tion has been applied for. Of course that is a great 

embarrassment to a department who have to get up 
the case, and to go into it with great care, and very 
often it is a question of great detail which it is very 
difficult to bring before the House, so that they will 
understand the details, and they may or may not take 
up the idea that the Admiralty have committed an 
act of injustice. 

2147. {Mr. Waddington.) I believe that I am right 
in saying that very often individuals make claims upon 
a Government department which they would never 
think of making upon private individuals ? — Very 
much so. The Government is quite helpless in these 
cases compared with an individual. 

2148. {Lord Overstone.) Of course in prosecuting 
every endeavour to improve both the building of ships 
and the armour of ships, perfect freedom of action on 
the part of the persons applying themselves to it is 
absolutely necessary ? — I think so. 

2149. And these vague and undefined Patent rights 
oppose a serious obstruction to the action of that free- 
dom of action ? — Yes, I think that they obstruct the 
Department in every way. The Comptroller of the 
Navy can mention a case. It was considered very 
desirable, in building iron transports, as on account 
of the thinness of the coat of iron, if the ship struck 
against any ground the vessel might be lost, to have 
a second iron coat inside. That seems a very obvious 
thing — it was like a person putting on a great coat — 
and 1 have no more doubt that it was not infringing 
a Patent than if a person found himself cold and said, 
" I will have another coat over this ;" but the moment 
we tried to put another iron lining inside the iron 
frame of the ship, we were told that that was the sub- 
ject of a Patent, and we were impeded and delay was 
occasioned. 

2150. {Mr. Fairhairn.) There is no novelty in that, 
because it has been done long ago. The " Great 
Eastern " has a double lining ; the interior is perfectly 
water-tight ? 

{Admiral Robinson.) Yes; nevertheless we had 
correspondence and difficulty ou that subject, but it 
was overcome. 

2151. I apprehend that it would be a great relief 
to the Department of tlie Admiralty, and also to the 
War Office, provided they could get quit of a number 
of these Patents which cause such an annoyance, by 
reason of hangers-on claiming compensation for things 
which have been frequently done before ? — Yes. 

2152. {Sir Hugh Cairns, to the Duke of Somerset.') 
Referring to the case to which your Grace alluded 
just now, if that mode of putting one coat of iron upon 
another had been used before, the Patent would of 
course have been invalid ; but assuming that it had 
not been done before, and was novel, does not it occur 
to your Grace that it might have in it the element of 
a very great improvement and a very important alte- 
vation in the practice of ship-building : that in place 
of having a single plank, whether of wood or of iron, 
an inch thick, you have three in layers one over the 
other, eacli one-third of an inch in thickness, but 
forming with the three a very much stronger and 
better protection than the single one would do ? — I 
cannot say that it seems to me to amount to an inven- 
tion. I think that it is one of those things which 
hardly amount to inventions. If half an inch of iron 
is not enough for the outside of a ship, and you think 
it better to put another half inch, you may put it 
either alongside the other or at a little distance. In 
one case you are told that you have infringed a Patent, 
in the other case perhaps you have not ; but I think 
that none of those little progresses ought to be called 
inventions, or ought to be allowed a Patent. 

2153. Then I understand your Grace's view, 
which if I may be allowed to say so, is very intel- 
ligible and distinct, to be this, that care should bo 



taken that a Patent should not be granted where the 
invention is not novel ; also that a Patent should 
not be granted for that which, calling itself an inven- 
tion, really ought not to be so esteemed ; but beyond 
that is there anything peculiar in the case of the 
Admiralty, or any Government department compared 
with the case of any other manufacturer ? I can 
understand your saying, as any manufacturer who 
came before us would say, "Do not allow "worthless 
" Patents, if possible, to get afloat, and do not allow 
" Patents for inventions which are old to get afloat; " 
but would not the view of a Government department 
in that respect be just the same as the view of every 
manufacturer in the kingdom ? — No ; I think not, 
because a Go^-ernment department has a number of 
processes which only apply to purposes of war, and 
to public purposes for the defence of the country. I 
think that those purposes ought to have special pro- 
tection on the part of the public. I think that they 
are different from any invention made by a private 
manufacturer. 

2154. That is to say that the Sovereign as repre- 
senting the public at the same time that she confers 
a general monopoly for a certain beneficial end should 
reserve an exception in favour of the public as 
represented in a Government department ? — I think 
so. 

2155. {Lord Overstone.') Is not the view this, 
that the multiplicity of Patents, and especially of 
vague and indefinite Patents necessarily prevents 
the progress of invention either by private individuals 
or by public bodies, and that source of evil when it 
applies to a public body like the Navy is so great 
and so grievous that it over-rides the supposed benefit 
to the community of such Patent rights ? — I think 
so ; the great object of Patent rights to the com- 
munity, as I understand, is to reward men for apply- 
ing their ingenuity to progress in arts and sciences; 
but if instead of that every little change is to be 
patented, instead of advancing improvement and 
progress, tends very much to impede and defeat it. 

2156. {Mr. Forsfer.) Would your Grace then pro- 
pose to introduce into the Patent Law any exemption 
in favour of the Crown ? — In the terms of the Patent 
to be granted I would propose that the Crown should 
reserve to itself the right of using all processes upon 
a payment to be made such as the Department may 
consider fair, or such as the Department may consider 
fair with the sanction of the Treasury, which would 
bring in a second department. 

2157. Are we to understand that your Grace would 
propose that on account of the public service for which 
that Patent is used, the Crown should be put in a 
different position from other manufacturers by being 
their own buyers of the Patent, fixing their own price 
for it ? — Yes ; I understand that the Crown is so 
situated as regards any article. 

2158. {Sir H. Cairns.) As I understand, it would 
be your Grace's view that the clause in the Patent 
should be expressed in terms about which there could 
be no dispute, namely, terms which would enable the 
Government to take the use of the Patent, whether 
in the shape of articles supplied, or in the exercise of 
the process upon reasonable terms and prices to be 
fixed " by the said Officers or Commissioners requirino- 
" the same " ?— Yes. As regards the Admiralty that 
would meet the future, but we should also require 
something to meet the past cases. 

2159. {Mr. Waddington.) I understand your Grace 
to say that the number of inventions already is so very 
great, which are described in a loose way, and which 
are not brought into practice, that you would not be 
safe if there was merely a prospective alteration with- 
out something to guard you against the Patents which 
already exist being started up ? — I think so. 

2160. {Mr. Fairbairn.) The evil arisesfrom the 
number of Patents, and not from the number of inven- 
tions ? — Quite so. 

_ 2161. {Mr. Forster.) Then what your Grace wants 
IS that you should have the power of obtainin-r at vour 
own terms the Patent right ?— Yes, at our own tJrms 
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or at our own terms subject only to the approval of 
^me department of the Government, such as the 
Treasury, which could not be supposed to have any 
departmental interest in the matter. I suggest that, 
because I do not wish to take from inventors any 
merit which they reaUy have for a honh fide inven- 
tion. 

2162. {Mr. Fairbairn.) I think your Grace men- 
tioned that you would have no objection to the price 
given to the Patentee being fixed by some depart- 
ment, and that if not thoroughly acquainted with the 

subject it could be done by assessors ? Yes, by 

assessors who could fairly adjudicate. 

2163. {Sir H. Cairns.) Upon the same principle 
as you deal with railways, by arbitration ? Yes. 

2164. {Lord Overstone.) I apprehend that your 
Grace means that the same restriction which is placed 
upon the Patent, by which the power is given to the 
Government departments to obtain a machine actu- 
ally invented, would be satisfactory if applied to 
powers patented, but which have not been developed 
into an actual machine ? — Yes. 

2165. {Sir W.P. Wood.) Coupled with the power 
of paying into Court where there is a conflict as to 
the payment ? — Yes. 



2166. {Mr. Grove.) Then upon the evidence which 
your Grace has brought forward, in a very large number 
of cases the Government would refuse to pay any- 
thing because, in fact, the inventions would be worth- 
less or old in the larger number of cases ? — ^Yes. 

2167. {3Ir. Waddington.) It would be subject to 
a refusal in the case of Patents which you were 
advised were bad in law ? — ^Yes ; but that would only 
be ascertained by going to law. 

2168. {Lord Overstone.) Does your Grace con- 
sider that the case, on the part of the Admiralty which 
your wished to submit to this Commission, has been 
fully explained to us ? — Yes ; I think that the general 
purport of what I wished to say has been fully brought 
before the Commission. 

2169. Is there any further observation of any kind 
bearing upon this subject which you would wish to 
address to the Commissioners ? — No ; I do not think 
that there is anything more as regards the Admiralty 
which I wish to say. 

2170. {To Admiral Robinson.) Have you anything 
to add to what has been, already stated ? — I do not 
think that I have anything to add to the evidence 
which has been already given. 
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2171. {Lord Overstone.) I believe that you appear 
before this Commission on behalf of the War Office 
to explain to the Commissioners various difficulties 
and inconveniences which the War Office experience, 
arising out of the grant of Patents, for instance, for 
munitions of war ? — I have not received any instruc- 
tion to that effijct, but merely to appear before you. 

2172. The Commissioners have been informed that 
Lord de Grey, on the part of the War Office, feels 
that his Department is seriously inconvenienced by 
various difficulties arising out of the grant of Letters 
Patent, and which might interfere with the progress 
of improvements in that Department. Do you know 
that to be the case ? — I know that pretensions are 
often set up by individuals which, if they were well 
founded and sustainable, would have the effect of 
impeding the public service very much. I am unable 
to say that the actual result has often been so. 

2173. Then you are not able to state to this Com- 
mission that the War Office has experienced prac- 
tically any serious inconvenience from the existing 
state of the law ? — No ; I do not think that I am 
competent to state that it has experienced serious 
inconvenience. My own experience only goes to the 
pretensions of individuals to interfere with certain 
measures which the Government thought itself en- 
titled to carry out, in the use of its material of war, 
but that actual inconvenience has resulted from these 
pretensions I cannot state, because in very many 
instances we did not do the thing which the preten- 
sions were calculated to prevent our doing. 

2174. {Mr. Waddington.) You did not abandon it 
on account of the pretensions ? — ^No ; but because it 
was not worth doing. 

2175. {Mr. Fairbairn.) In your Department have 
you sustained much inconvenience or obsti'uction with 
regard to Patents being taken out for guns and pro- 
jectiles or missiles of any description ? — Some time 
ago, for example, we proposed to make certain expe- 
rfments by firing guns and rockets under water. A 
gentleman told us that he had taken out a Patent for 
firing guns and rockets under water, and in effect that 
we were not at liberty to make that use of them. I 
cannot say that the public service experienced any very 
gi-eat inconvenience from that, because I do not know 
that we should ever make any extensive use of guns 
or rockets in this way, nor did we in that case listen 
to his objection, — we did fire both under water ex- 
perimentally, notwithstanding the objecticp. 

2176. Supposing that it was essential for the public 
service that you should fire rockets under water, 
would this Patentee bring an action against the 
Government ? — So he thi-eatened. 



2177. {Mr. Forster.) Have you ever been prevented 
from making a similar experiment to that by such a 
threat of a Patentee ? — We have been obliged to 
delay making experiments until inquiries could be 
made as to what the rights of the Patentee were. As, 
for example, some time ago we proposed to fire 
gunpowder in a compressed state ; a gentleman said 
that he had patented the right of compressing gun- 
powder, and that we must fire our gunpowder in a 
granulated state, and not in a compressed state, and 
we were obliged to have a delay of some time before 
we could ascertain that. 

2178. What length of time? — A few weeks. We. 
got rid of the claim by compressing our powder with- 
out the use of any adhesive cement, which the 
Patentee employed. It was held to constitute a sub- 
stantial difference. But had the employment of ad- 
hesive matter been necessary. Government would have 
found itself debarred by this Patent from the use of 
gunpowder in form which is sometimes of value where 
great power is required in a small compass, and which 
suggested itself wholly independently of this Patent 
the moment an occasion arose. 

2179. {Lord Overstone.) Do you consider that 
those interruptions to which you have alluded, and of 
which you have given one or two examples, have 
formed any substantial impediment to the progressive 
improvement of those materials of war which are 
under the charge of the War Office ? — I am not able 
to say that they have. 

2180. {Sir H. Cairns.) Do you know whether 
the War Office, in dealing with the Patentees who 
make patented articles, have been in the habit of 
fixino- the price of the article to be supplied to them 
under a clause which has been called to our attention 
in the existing Letters Patent, which enables a 
department like the War Office to require that it shall 
be supplied for Her Majesty's use with the patented 
articles, " at and upon such reasonable prices and 
" terms as shall be settled for that purpose by the 
" officers or Commissioners requiring the same." 
Supposing that the War Office want a supply of 
certain rockets which are patented, and which you 
know to he patented, and that the Patentee demands 
a price which you think unreasonable for them, have 
you been in the habit of resorting to this clause, 
which is found in all Letters Patent, and which in a 
case of that sort enables a Government department 
to require the article to be supplied, they fixing a 

price ? The business of supply does not come under 

my cognizance. I am not aware of the AVar Office 
having taken anv advantage of this clause. 

218L {Mr. Waddington.) How long have yon 
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General been in yotir present situation ? — I have been in my 

J. H. Lefroy. present situation only a few months, but I have been 

connected with the examination of inventions on the 

2 Jane 1864 . ^^^^ ^^ ^-^^ ^^^ Qgjpg foj. nearly 10 years, and have 

""""""" therefore seen most of the offers and proposals for the 
adoption of new material. 

2182. Do you know of any instance in which a 
claim of a large sum of money in the shape of 
damages has been made against your oflBce for the 
infringement of a Patent ? — I am under the impres- 
sion that Captain Blakeley demanded a very large 
sum of money on one occasion for the alleged infringe- 
ment of his Patent in the manufacture of the Arm- 
strong guns. But I perhaps may be permitted to 
explain that the War OflSce is a very large machine, 
and that the work goes through a great many chan- 
nels, and one gets hold of it in a fragmentary manner. 

2183. Then you cannot give the history of that 
case ? — ^Not without examining the papers. 

2184. {Lord Over stone.') Has it come within your 
knowledge that cases have occurred where the War 
Office, in prosecuting various experiments and attempts 
to improve machinery under, their charge, have been 
suddenly obstructed by the setting up of Patent rights 
supposed to exist under vague and indefinite Patents, 
and of which the War Office had previously no sus- 
picion ? — A gentleman, after the introduction of the 
Armstrong gun, claimed the exclusive privilege of 
employing the system of breech-loading, which con- 
sisted in passing the shot in at the end of the bore, 
and having a wedge or stopper of any sort to close the 
bore when the shot had entered it. That objection 
was not sustained; but as far as that objection went, 
it would have prevented our going on with the manu- 
facture of the Armstrong guns. 

2185. Was that a Patent couched in very vague 
and indefinite language ? — Very indefinite. The terms 
are " we claim the use of a clear passage extending 
" from end to end of the cannon in combination with 
" a vertical, horizontal, or other slot made across the 
" bore or passage, and in which slot are fitted filling 
" pieces with inclined surfaces whereby the passage 
" through the cannon may be opened or closed when 
" required." 

2186. {Sir W. P. Wood.) Were you obliged to 
have recourse to legal advice when you were forming 
your opinion upon that point ? — I am not in a position 
to know that. The Ordnance Select Committee 
reports, and the War Office take what steps they 
think fit. 

2187. {Sir H. Cairns.) The War Office has a soli- 
citor, and I suppose that in the natural course of 
things it would go to him ? — Yes. 

2188. {Mr. JFarfifJreg'tow.) Sir William Armstrong, 
I think, has not taken out Patents ? — Yes he has, 
but he resigned his Patents to the Government, and 
the Government is or was the holder of his Patents. 

2189. {Mr. Fairbairn.) Did the case which you 
mentioned with respect to the Armstrong gun take 
place after the War Office had made an agreement 
with Sir William Armstrong ? — Yes. 

2190. And the other party set up a claim ? — Yes, 
Messrs. Church and Goddard claimed one of the 
features of the Armstrong gun under their Patent, 
the feature itself being a very general one, and one 
which is to be met with in breech-loading cannon of 
very early date ; one dated 1619 in the Committee's 
museum is almost exactly what they patented in 1 854. 

2191. How did you get quit of that claim ? — There 
my information ceases ; but I apprehend that the case 
was too palpable to require any ceremony. 

2192. I think you say that with regard to com- 
pressed powder, a claim was set up against you ? 
— Yes. 

2193. And that it created delays and obstructions 
to your proceedings ? — Yes. 

2194. Compressed powder has been in operation at 
the powder works at Waltham for upwards of 50 
years ? — Powder cake. 

2195. I mean that ? — But that is in a diffisrent 
state ; that is a stage through which the powder goes 



in the process of manufacture. I speak of com- 
pressing the powder again after it has been granulated. 
An instance occurs to me of an objection made on the 
part of a company to our firing flat-headed shot, upon 
the ground that we had a right to fire round shot, but 
that they had patented flat-fronted shot ; this was 
easily evaded by making them slightly concave, but I 
think that no Patent should debar the Crown from 
varying the form or material of cannon shot at pleasura 
These things arise, I am unable to say that they lead 
to an obstruction, because in ninety-nine cases perhaps 
out of every hundred we do not pay attention to 
the objection, but there is every intention on the 
part of the individuals to obstruct us and to extort 
money if they can. 

2196. {Sir W. P. fVood.) Are you liable to the 
same inconvenience as far as it goes with reference 
to carriages, harness, and other implements which you 
use ? — Yes ; a gentleman some time ago claimed com- 
pensation, because we had introduced to a limited 
extent the use of elastic buffers to prevent the shock of 
the recoil in the guns ; he pretended to have patented 
the means of stopping the recoil in that manner. 

2197. {Lord Overstone.) The Government I think 
has recently become a manufacturer of its own mate- 
rials to a much greater extent than it used to be ? — 
Yes. 

2198. Do you think that that change on the part 
of the War Office creates any further or increased 
difficulty with regard to Patent rights ? — As far as 
my information goes the superintendents of manu- 
factories in the Royal arsenal do not find themselves 
much inconvenienced by Patent rights ; whether it is 
that they offer reasonable or liberal terms to Patentees 
I cannot say, but they do not find inconvenience from 
that source. 

2199. {Sir W.P. Wood.) What is the office which 
you fill ? — I am President of the Ordnance Select 
Committee. 

2200. {Lord Overstone^) Did not the Ordnance 
Select Committee in a report of theirs introduce the 
statement that "they would venture to suggest a 
" general enactment that no Patent right shall be of 
" force to prevent the Crown from manufacturing or 
" repairing warlike material in its own departments, 
" or from employing for such purposes the materials, 
" forms, processes, and machinery found most suit- 
" able, leaving the Crown in the same position as any 
" other purchaser in respect to articles not repaired or 
" manufactured in Royal establishments ? — That is 
extracted from one of the reports of the Ordnance 
Select Committee. 

2201. Does that report meet with your sanction 
and concurrence ? — It does. 

2202. Do you think then that there is a sufficient 
ground for reserving out of every Patent granted a 
right to the Crown to use the patented article without 
remuneration to the Patentee ? — Yes, to this extent 
that the remuileration to the Patentee should in my 
opinion depend wholly on the bounty of the Crown, 
and be proportioned by reference to the amount of 
advantage vrhich the public service has derived from 
it, which it is quite impossible in many cases to deter- 
mine beforehand. Instances have occurred in which 
large prices have been paid for things which after all 
have been found perfectly valueless. Generally speak- 
ing mventions and improvements in warlike material 
are little matters of detail, which enter as a component 
part into some other and larger thing. Very often 
we have a choice of details. Perhaps out of six 
which are available we may adopt a particular one 
m which some individual may have a right of property' 
If that one had not been adopted we could still have 
done the thing in another way ; and after all that is a 
small detail m many instances, in the result which is 
arrived at : it is a small detail contributing only to- 
wards some general result which was not iu the view 
of the, Patentee when he took out the Patent I can 
quote a recent case in which a gentleman laid claim 
to a particular mode of rifling ; he assorted a rio'ht of 
property in a particulai- mode of rifling which ho had 
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not produced, and whicli had been produced without 
the slightest communication with him, or the slightest 
knowledge or idea on our part that he had anything 
to do with it. It turned out that a particular curva- 
ture was given to the edge of one of the grooyes which 
practically represented the curvature which he had 
given to his grooves, and he chose upon the strength 
of that to claim the whole. We could have given 50 
other curves equally well, and it was of no value 
whatsoever. 

2203. (&> H. Cairns.) Would not your proposi- 
tion have this effect, that as regards certain inventions, 
it would be a prohibition against having any Patent 
at all. Take, for example, an invention with reference 
to the munitions of war. Xo person in the country 
requires munitions of war, or ought to require muni- 
tions of war, except the Government, — besides, of 
course, the question of foreign exportation,— but T^'ith 
regard to consumption in this country, no person re- 
quires, or ought to require, munitions of war except 
the Grovernment. If you say that for any invention 
with reference to a munition of war, the Government, 
which is virtually the only customer for it, shall be 
supplied gratuitously, except so far as it chooses, out 
of bounty, to make compensation to the person sup- 
plying it, is not that equivalent to saying that there 
shall be no reward to that inventor at all, and that he 
shall not take out a Patent ? — I do not go so far as to 
say that the Government shall be supplied gratuitously, 
if it finds it to its interest to resort to a contract, the 
contract should be made subject to the rights of the 
Patentee. 

2204. But that if the Government manufactures for 
itself, it shall do so gratuitously ? — That it shall have 
the right to use any machinery, and take advantage of 
any warlike material in its own manufactories, with- 
out remuneration to the inventor, though I do not 
mean to say by that that the inventor should not get 
remuneration, but I think that it should turn entirely 
upon the bounty of the Crown as to what should be 
awarded to him, and not be necessarily proportioned 
to the scale of the Government manufactorv, or any 
fanciful estimate of the public importance of the Im- 
provement. 

2205. If the Government had two courses open, 
one to make a contract at the Patentee's price, and 
the other to manufacture for itself without any price 
at all, it of course would manufacture for itself, and 
would not the result be that the Patentee would be 
sunply left dependent upon the bounty of the Crown ? 
— There are very few articles in large use which the 
Government exclusively manufactures. I can hardly 
name any. 

2206. That is as things at present are, but in the 
altered state of things do you think that that would 
apply ? — ^I think that the jealousy against Govern- 
ment manufactures would always apply against its 
supplying itself exclusively from one source. 

2207. {Mr. Forster.) Do you not consider that, 
supposing you obtained this power, you would have 
an advantage given to your manufactory over the 
private manufacturer, who also supply the Govern- 
ment, and do you not think that that would increase 
the jealousy ? — I think it desirable and reasonable for 
the Government not to resign that advantage. The 
Government is resigning an advantage m grant- 
ing the Patent, and I think that it is a reasonable 
stipulation for the Government to make that it shaU 
not be impeded in its own works and manufactures by 
any rights under the Patent. 

2208. {Lord Oversfone.) Tour view I understand 
to be this, that the Government in gi-anting a Patent 
right, grants a right to the Patentee over all other 
subjects of the realm, because such an exclusive right 
would be beneficial to the public interests, but that 
the public interests with regard to the transactions 
of the Government require that they should be 
exempted from such obligation ?— Yes ; that is very 
nearly my view of the matter. 

2209. (Mr. Grove.) Then what encouragement 
would there be except the chance of bounty to those 
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inventors whose inventions dealt entirely in munitions General 
of war ; there would be no encouragement, for in- J- B. Lefroy. 
stance, except the possibility of getting something in 
the way of a gratuitous bounty from the Govern- 
ment ? — I do not think that they need to be en- 
couraged. I do not think that the application of 
invention to those subjects needs the slightest 
stimulus or encouragement, but on the contrary I was 
about to say that it is rampant. 

2210. (&V H. Cairns.) Perhaps you have not 
observed the other direction so much, but might it 
not apply to inventions of aU kinds at the present 
day that a stimulus is no longer needed, but thnt 
invention as vou say is rampant ? — I think so. 

2211. {Mr. Forster.) We had from Sir WiUiam 
Armstrong himself precisely the evidence which you 
have given, that he found in his own manufactory 
that he was constantly interfered with by the exist- 
ence of Patents of which he knew very little, and 
which prevented him firom trying experiments and 
going on with the inventions which he otherwise 
would have done. Do you not think that if you had 
this power given you either by buying the Patent at 
no price at all, or of buying it at your own price, it 
would put you in a more favourable position with 
your manufactory than you are put in at this moment ? 
— ^As regards Sir William Armstrong personally the 
cost of the production of the material of war con- 
nected with his system of artillery, has never been 
enhanced by any Patent of his. He resigned aU 
right to his Patents, and the Government has never 
that I am aware of paid him any royalty or in any 
other way. 

2212. He in working his business finds that the 
Patent Law is a constant tax him upon ? — Yes. 

2213. If you were able to work your business with- 
out the Patent Law being a tax upon you, as you say 
it now is, would you not, in so far as you got that 
special exemption, be put in a favourable position as 
regards Sir William Aimstrong ? — ^Yes, undoubtedly. 
If a Government department can make a thing under 
a Patent without paying a royalty to the inventor, it 
must be deemed so far an advantage over those people 
who must pay a royalty. 

2214. {Sir W. F. Wood.) You think that the de- 
fence of the country is a sufficient advantage to allow 
of that distinction ? — Yes ; and I think that a slight 
sacrifice should be inflicted to get rid of the incon- 
veniences, and the correspondence, and so on, arising 
from these unfounded claims. 

2215. {Mr. Hindmarch.) Supposing that the Crown 
had a right given to them by law so as to insure their 
making these articles, would there be any difficulty 
in ascertaining by some process the amount of remu- 
neration to be paid to a Patentee who conferred such 
a benefit? — The expectations of Patentees are very 
extravagant, generally speaking, and prior to trial it 
is very difficult to determine at all what is the value 
of an invention. As an example, a gentleman some 
time ago made a great improvement in cooking appa- 
ratus, and he assessed his own reward at a large por- 
tion of the whole saving in fuel which might be effiscted 
by the application of this improvement to an enormous 
extent upon the whole military consumption of the 
Crown, which would have come to many thousands of 
pounds. Such an improvement should not be assessed 
by the value to the Crown, but by what it cost the 
originator in intellectual labour or previous experi- 
ment, and its importance in a large sense. 

2216. Supposing anything to insure the Crown a 
right to make and use a gun of a new character, the 
Crown having got that right by law, would there be 
any difficulty in ascertaining the amount of reward 
which the person was entitled to, so as to award it to 
him by some process of law which might be adopted ? 
The War Office is constantly in the habit of con- 
sulting the Ordnance Select Committee as to the pro- 
per su°ms to be given for certain invertions. I can 
only say that we do practically find extreme difficulty 
in getting any guide whatever as to what 
considered the value of an invention, and 
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ever succeed in satisfying the parties, however liberal 
we may conceive we are. 

2217. {Mr. Forster.) Then are you of opinion that 
an inventor ought in the case of the Crown to be paid 
according to the labour which he has bestowed upon 
the invention, and the ingenuity which he has shown 
in it ? — Yes, and also to a moderate extent for the 
benefit which the public derives from it ; but the 
Crown being an enormous consumer of certain articles, 
and very often having the choice whether they will 
adopt A.'s invention or B.'s invention, I think it is 
very reasonable that if they finally adojDt the invention 
of A., he shall have his remuneration assessed on the 
relative rather than the absolute value of it. 

2218. But of course you are aware that in the case 
of what is called user of Patent rights the price is 
fixed according to the value of the Patent between 
the buyer and the seller, and that the labour and skill 
bestowed upon it have nothing to do with it ? — Yes, 
but ordinary customers act with a view to their own 
pecuniary benefit, and know very well what a thing is 
worth to them ; the Crown is in a different position, 
and the pecuniary bearings of these questions are not 
so readily determined. 

2219. {Sir H. Cairns.) Would you think that if 
there was a Patent which was sold in the market, as 
between buyer and seller, at a price which was quite 
Tinremunerative, having regard to the amount of 
labour and ingenuity and time which had been 
bestowed upon it, the Crown should pay a higher 
price than it sold for in the market, because the price 
for which it was sold in the market was not a fair 
remuneration ? — No, certainly not. 

2220. Your view would be that the Crown should 
pay a sum not exceeding what it sold for in the 
market, and not equal to the sum for which it sold in 
the mai'ket, unless that sum was what the Crown 
thought fair, having regard to the labour and skill 
bestowed upon it ? — My general opinion is, that if 
the Government, in its own view of the public interest, 
tliinks it advantageous to make use wholly or in part 
of a particular invention, and if after a short time it 
is found that public economy and advantage are 
derived from the use of that invention, I should then 
make an equitable, reasonable, and liberal compensa- 
tion to the party by whose invention the matter was 
brought into operation ; but that party should not be 
permitted to say, " You shall not use this invention 
" until you pay me such terms." 

2221. {Sir W. P. Wood.) Do you not in times of 
public emergency require to manufacture a very large ' 
stock of articles in a very short time ? — Very fre- 
quently. 

2222. Is it desirable that in such cases as those 
you should be delayed by having to make inquiries 
into Patent rights, and assess compensation ? — Cer- 
tainly not. 

2223. {Mr. Fairbairn.) I think you said that if the 
Government manufactured the same article at the 
arsenal they should pay nothing. It appears to me 
that that would be exceedingly unfair if it was a 
Taluable article ? — Supposing that a man invents an 
improved rifling machine ; if the Government wish to 
buy those machines of that man, they must pay him 
whatever he chooses to demand, but if they make use 
of the machines without applying to him, I think that 
he should have no power to step in to prevent them, 
but that they should afterwards say, " We award this 
" sum as a fair sum for the advantage we have derived 
" from the use of your invention.'' I think that the 
man should have no right beforehand to intei'fere with 
the Government making warlike material in the best 
and cheapest manner that they can, and using any- 
body's Patent that they choose. This applies espe- 
cially to experimental inquiries antecedent to the 
adoption of processes or inventions, which are now 
much impeded. 

2224. {Mr. Waddington.) Would it meet your 
views supposing the Government had that right of 
using any invention which they thought propur, if, 
the remuneration to be given was left to the arbitra- 



tion of indifferent persons instead of leaving it to a 
department of the Government ? — Yes ; I should be 
quite satisfied with that. 

2225. {Lord Overstone.) Is it your principle that 
in consideration of the fact that the Government 
want many warlike materials, they should not be 
subject to the same obligations as ^srivate individuals? 
—Yes. 

2226. You rest your case upon the ground that 
the Government is a manufacturer of those warlike 
materials which are essential to the safety of the 
country ? — Yes. 

2227. You do not go so far as to say that the 
existence of these Patent rights against the Govern- 
ment embarrass the Government in their efforts to 
improve their machinery ? — The term " embarrass " 
is a somewhat vague one. I should say that there is 
no department concerned in the matter who would 
not say that they have been a good deal embarrassed 
by having troublesome correspondence and a great 
deal of extra labour, but as to having prevented the 
Government from doing what they wanted to do, I 
do not think that any public inconvenience of that 
sort has arisen. 

2228. {Mr. Fairbairn.) Supposing that a rifle or 
a rocket or anything of that kind was made upon an 
entirely new principle, I suppose you would consider 
that the inventor Avas entitled to some remuneration 
where the same machine as that which manufactured 
the present rifle or rocket would apply to the new 
invention. Under those circumstances it is not the 
machine, but the invention itself for which you would 
pay the inventor ? — I do not quite follow your 
question. 

2229. Supposing that there is a new principle of 
rocket, and that you have machines for manufacturing 
that rocket you may have three or four machines for 
that purpose, but the novelty is in the rocket and 
not in the machine. In that case the inventor of the 
new system of rocket would, I suppose, be entitled 
to remuneration ? — You may illustrate that question 
of rockets by a case now before us, namely, a rocket 
proposed by a gentleman who has given great atten- 
tion to rockets. I think that there is nothing in 
his Patent which should prevent the Government 
from making that rocket in any quantity which they 
like, but that if they do so, and if that rocket is issued 
by tens of thousands, and if it is proved to be better 
morally and equitably, to give him a compensa- 
tion for it, but in my opinion he should have no 
power to interfere with their using or making the 
rocket when they like. The value of an invention 
is generally speaking a thing which is to be determined 
by subsequent trial, and very often it may turn out 
that there has been a mistake, and that the thing has 
not succeeded at all, which was the case with the 
rockets he first produced. 

2230. {Sir H. Cairns.) Do you think that it 
would be an equitable thing to make the term of a 
Patent for munitions of war shorter in duration than 
that of any other Patent. For example, other 
Patentees having the term of 14 years, would you 
think it equitable that for munitions of war the term 
should be 10 or 12 years only ? — No ; I do not see 
why that should be the case, because it would pre- 
vent the Patentee from deriving advantages from any 
other customer than the Government. Now there is 
scarcely any munition of war to be named of A\hich 
the Government has the exclusive us«r. 

2231. Would not what you propose bo exactly the 
same thing as saying to all such Patentees, " There 
" is in an ordinary case protection and all monopoly 
" for 14 years ; but you shall have it only for 12 
" years, because the subject of the Patent is a 
" munition of war." Does not your proposal como 
to the same thing as saying " With regard to muni- 
" tions of war of which the Government may be not 
" the only but the largest customer, you sh;ill bo 
" dealt with on a plan ditlerent from all other 
" Patentees; you shall be subject to an oblio-ation 
" of selling your Patents at a price either to btTfixed 
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" by the Government, or to be fixed by arbitration." 
Would not many Patentees say that that was equi- 
valent to taking off from the value of the monopoly 
than the rockets previously in use, they are bound, 
to the extent of two or three years ? — That would be 
the case to some slight extent, but I think practi- 
cally not very much so. 

2232. {Lord Overstone.) Is it not your objection 
that these charges against the Government for the 
use of inventions with regard to munitions of war 
tend to check the flow of the application which is 
given to the improvement of those munitions of war ? 
— They tend very much to check it, and to impede 
that free inquiry and experiment by the responsible 
officers of the War Department which is so desirable 
for the sake of the public service. 

2233. {Mr. Forster.) In the case of any inventions 
or improvements which are made in the War Office 
establishments, and their manufactories, do you make 
use of the Patent Law yourselves, do you take out 
Patents ? — It was proposed in a single instance that 
the Secretary of State should take out a Patent to 
prevent a Patent being taken out by anybody else, 
and being used against him in a little matter which 
we thought original and of importance, but it was 
not taken out. 

2234. {Mr. Grove.) Under what power, statutable 
or otherwise, do you dispose of bounties in the shape 
of rewards to inventors. Is it solelyj discretionary, 
or under what power do the War Department, for 
instance, give the large sums of money which they 
think are proper rewards to inventors for their inven- 
tions ? — It is entirely in the discretion of the Secre- 
tary of State. In the last few years there has been a 
small sum provided in the annual estimates ; pre- 
viously to that the sanction of the Treasury was 
obtained in every instance. 

2235. (&> H. Cairns.) Do you allow persons 
who are working for you in your Departments, if 
they come upon an invention, to take out a Patent 
themselves ? — There is no existing regulation against 
it, and it has been done in many instances. 

2236. Ton are aware, I suppose, that most of the 
Railway Companies who have large manufactories 
have a standing law that all inventions by their work- 



people shall escheat, as it were, to the company ? — 
The Commissioners wOl probably allow me to read a 
short passage from a report of the Ordnance Select 
Committee on this subject in answer. ^^Tiat I am 
now about to read originated in these circumstances : 
— ^An ofiicer employed in the manufacture of small 
arms devised and patented a smaU. improvement. 
He afterwards died, and his widow claimed a large 
sum of money for the Patent, in consequence of this 
small improvement having been adopted, although 
no such claim was made by him at the time ; the 
War Office desired the Committee to express an 
opinion with regard to the inconveniences arising 
from that state of things. The passage in the report 
of the Committee is as follows : — " With respect to 
" the patenting of inventions or improvements of 
" manufacture by servants of the Crown, who have 
" been indebted for theu- opportunities of devising 
'■ such inventions or improvements to employment 
" in connexion with manufacture, supply, or ex- 
" penditure, the Committee conceive that the first 
" remedy is a moral one, the displeasure of the Secre- 
" tary of State, proceeding to the length of dismissal 
" from civU employment, if necessary, when such 
" Patents are applied for without his permission ; 
" and that all suitable opportunities are taken of 
" afiarming the principle that it is contrary to the 
" honourable understanding subsisting between the 
" Secretary of State and those employed under him, 
" that officers or others should patent anything against 
" the interests of the public. The second remedy 
" might be to make all such Patents invalid on proof 
" that the inventor or party beneficially interested 
" was at the date of the registration in ihe employ- 
" ment of the War Office or other military depart- 
" ment, and neglected to obtain the sanction of the 
" Secretary of State to his application to the Com- 
" missioners of Patents." That was the recommen- 
dation of the Committee. 

2237. Has anything been done upon that recom- 
mendation ? — Not that I am aware of ; no legislation 
has been based upon it. 

2238. {Mr. Forster.) Was a royalty paid in the 
case to which you have alluded? — A sum of 1,500/. 
was paid to the representative of the Patentee. 



General 
J. H. Lefrm/. 

20 June 1864. 



Adjourned. 



Friday, 24tli Jime 1864. 



PRESENT 



The Right Hon. Lokd Stanley, M.P. 
The Right Hon. Lord Overstoxe. 
Vice-Chancellor Sir W. Page Wood. 
Horatio Waddinoton, Esq. 



W. R. Grove, Esq., Q-C. 

W. M. HiNDMARCH, Esq., Q.C. 

William Fairbairn, Esq. 



The Eight Hon. LORD STANLEY in the Chair. 
William Carpmael, Esq., further examined, 



2239. {Chairman.) You appear here, I think, on 
behalf of the War Department ?— At the request of 
the War Department. -r. ^ ^.t 2 

2240. You are the author of a book on Patent Law .■' 

2241. You are, therefore, familiar with the proviso 
which was introduced early in the present century 
with a view of ensuring the public service being sup- 
plied with patented inventions at reasonable prices ." 

"2242. Probably you are able to say how far that 
proviso has answered its purpose ?--So tar as tne 
Crown has required supply, in certain departments, 
it has answered its purpose fuUy ; but some few years 
back it was found wanting in this respect that only 
officers of certain departments were provided tor m 
the proviso, the Master General of the Ordnance and 
the Lord High Admiral were the two parties origi- 
nally provided for. A case arose which did not 
come within either of those departments, and no pro- 



viso was in the Patent. At that time the proviso was 
only put into a very few Patents, namely, those which 
on the face of them showed that they applied to the 
ordnance or the navy, it was afterwards determined to 
alter the proviso "both as to its extent and also as to 
the wordmg of it. It was then forded so as to 
supply Her Majesty's service generally, and the officer 
administering each department was to judge of the 
propriety of the price. No case has ever urisen, so 
far as I am informed, of a dispute as to the supply 
between the Patentee and the Crown s officers, and it 
has been attended with great success. In the parti- 
cular case to which I have alluded, some preserved 
vegetables, I think, were wanted for the Criinea, and 
there was no proviso in the Patent enabhng the 
Victualling Department to ask for a supply, ihe 
proviso is uow inserted in all Patents. 

2243 Am I to understand you to say that by that 
proviso' the departments of the Crown have the use 
of every patented invention upon a payment, tiie 
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W. Carpmael, amount of which is fixed by the department itself? — 
^^1- To a supply of the patented article, but not the 

right of user. That is the distinction. 

2244. Who fixes the price ? — It has heretofore been 
done by agreement. The officers have approved of 
the prices proposed, and have ordered the articles at 
those prices. 

2245. If I understand rightly, everything turns 
upon the question of price ; because an article may 
be virtually made useless by a prohibitory price being 
put upon it, if that is left to the discretion of the 
seller ? — In that case the officers administering the 
department have, according to the proviso, the fullest 
power of saying what the party shall receive. 

2246. That is the question which I wish to put 
to you, namely, whether the discretion rests in the 
last resort with the officers of the department, or 
whether they are bound to refer it to the arbitration 
of some impartial person ? — I consider that the officers 
administering the department have the fullest power 
to decide that question. 

2247. That is to say, that they may purchase any 
patented article, giving what price for it they think 
fit ? — Yes ; but still as they are public officers acting 
as trustees between the Crown, and the Patentee, for 
the public, I cannot imagine that a case would arise 
where the head of a department would wish to have 
articles at an unreasonable price. The usual mode 
has been that the Patentee has sold to the Crown at 
the same price as to other parties, or at any other 
price agreed upon between the officers and the 
Patentee. 

2248. Do you find that buyers and sellers always 
agree as to what is a reasonable price ? — They have 
done so in these matters up to the present time. I do 
not know an instance to the contrary. 

2249. But when you say, as I understood you to 
say just now, that there has been no dispute between 
the department and the Patentee, does not it come to 
this, that no dispute can possibly arise, inasmuch as 
the department have the power of settling the matter 
in whatever manner they think fit ? — That may give 
an inducement to agreement ; but, generally speaking, 
I think that when an article is purchased by the 
public as well as by the Crown, it has a market price 
for all parties. That market price is reduced very 
constantly to private purchasers (and I see no reason 
why it should not be so to the Crown also), when the 
purchaser agrees to take large quantities of the 
article. 

2250. (Lord Overstone.) Are you aware of any 
strongly expressed cases of dissatisfaction and com- 
plaint on the part of the Patentee at the prices awarded 
to him for the articles thus taken by force of law ? — 
No ; I have known many inventions used without 
licence from the Patentee by the Crown's officers, and 
many disputes arising in consequence; but com- 
pensation has been given to the Patentee for the use 
of his invention. The proviso only provides for the 
supply of the article ; but the G-overnment have now 
become in their departments very large manufacturers, 
and therefore they do not in some cases want to pur- 
chase the article ; but they want to make it. 

2251. As I understand the case it is this, that the 
law has hitherto given a power to the Government 
departments which it does not give to an ordinary 
member of the public, namely, the power of taking 
the articles which they require from the Patentee at 
prices to be named by the G-overnment ? — Quite so. 

2252. But the Government departments having 
now become manufacturers as well as consumers of 
articles, they want an extension of the same power, and 
the same permission to them in their new capacity ? 
— That I understand to be the fact, and I think that 
it is unobjectionable so far as my experience goes of 
the past working of these matters. 

2253. In the transactions between the Patentee 
and the Government departments as consumers, fixing 
of their own will mid judgment the price which they 
think proper to pay to the Patentee, is it within your 
knowledge that that arrangement has given rise to 



serious and strongly expressed discontent and dis- 
satisfaction on the part of the seller of the article ? — I 
have never heard of it. The only complaint which I 
have ever known has been where a Government 
department has used an invention. 

2254. {Mr. Grove.) Will you mention the com,- 
plaints which you have heard where the Government 
has used an invention ? — There are many cases where 
the Government in their manufacturing departments 
have used inventions which the parties having Patents 
have complained of as being their patented inventions, 
and they have then asked the Government for remu- 
neration for Patent rights by reason of that user. 

2255. (Lord Overstone.) Can you say how the 
Government have dealt with those claimants ? — In 
some cases the claims have been enormous and exor- 
bitant. In those cases the Government have usually 
taken the opinion of their own officers, as to the 
benefit which they have derived, and also the opinion 
of myself and others, with reference to the validity 
of the Patent, and what would be a reasonable 
remuneration to the Patentee as a Patent rent for the 
user by the Crown. 

2256. Can you state any particular case of ex- 
cessive demand on the part of a Patentee for an 
invention used by the Government ? — In the late case 
of the Queen at the suit of Clare, oOO,OOOZ. was asked 
by the Patentee for a supposed use of his invention 
on board six of Her Majesty's ships. Assuming that 
he was right, and that the Government had used his 
invention, I think that that would have been an enor- 
mous sum for any merit there was in his invention, 
supposing there had been any. But as it turned out 
what he asked the remuneration for was not his 
Patent. 

2257. (^Chairman.) I understand you to propose 
that the power vested in the Crown to purchase Pa- 
tent inventions at their own price should be extended 
to the purchase of the right to use any Patent what- 
ever ? — My feeling is, that the Crovra's officers in the 
manufacturing departments ought to have the fullest 
power to use for the benefit of the Crown and the 
public every patented invention. In my opinion it 
should be reserved to the Crown that its officers 
and contractors, for the benefit of the public, should 
have the right of using all inventions. I think that 
the spirit of the proviso as it now stands should he 
carried out by leaving it to the heads of departments 
to assess what is a fair Patent rent to be paid for the 
use of the invention when they have ascertained the 
value of it to the public. 

2258. {Mr. Fairbairn.) To whom would you en- 
trust that power ? — To the heads of departments, who, 
I assume, would do it by themselves or by their 
assessors. 

2259. Would it not be rather dangerous that the 
Government should have the power to dictate their 
own price to the manufacturer of an article which 
they consume ?— I think not, because I cannot ima- 
gine a public officer placed in that high position doin"- 
a wrong act. He would do it in the fiice of the publi °, 
and the public opinion would be too strong to admit 
of his doing so with impunity. 

2260. The Government do not always deal with the 

Patentee, but they deal with the manufacturer ? 

That is when they ask for a supply of articles. " In 
that respect, speaking from 40 years' experience I 
have never heard a complaint on a m;iuufacturcr's 
behalf that the Crown officers had not paid him fully 
for the benefit derived from the patented invention 

2261. {Mr. Waddington.) The principle for which 
you contend has been recognized by the legislature ' 
—Yes, ever since 1800 : and in practice it has -m- 
swered most fully, and I have no doubt that justice 
has been fully done. 

2262. {Mr. Hindmarch.) Then would you carrv it 
out so far, that supposing that an invention which 
which was used in constructing a ship, or any otlior 
proceeding by the Government, should turn out to be 
frivolous or of no value, it would be a part of the 
system to give no romuueratiou ?— Certainly 1 v^ 
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sume that a gentleman at the head of a department, 
standing high before the public, having a case of that 
kind brought before him, would call before him the 
officers of the department who were working the 
manufacture, and, if necessaiy, would call others, 
and would hear the Patentee, and those whom he 
brought before him, and would decide to the best of 
his ability what was a fair remuneration. The kind of 
evidence which the Patentee would bring before him 
would be, "1 receive for such and such privileges 
" from A, B, C, and D, manufacturers of the said 
" article, such and such a remuneration," or " such 
" and such a Patent rent." That would be a part of 
the ingredients upon which the head of the depart- 
ment would have to decide. 

2263. Would you put it upon this footing, that if 
the invention, whatever it was, had conferred a benefit 
upon the public, the Patentee ought to be remune- 
rated ? — That is my feeling. 

2264. And if no benefit had been conferred, there 
would be no remuneration ? — That is my feeling also. 

2265. (Sir W. P. Wood.) I suppose you are 
aware that the clause requiring the patented article 
to be supplied to the Crown upon the terms which 
have been alluded to, has been inserted in the Patent 
upon the mere right of the Crown to impose this con- 
dition, without any Act of Parliament ? — Tes. 

2266. You propose that the Crown in future should 
further protect the right of the pubUe by inserting a 
clause as to user upon the same inherent power of the 
Crown to impose conditions ? — Tes ; I entertain no 
doubt of the Crown having that power, and the law 
officers of the Crown, from my own experience for 
40 years, have from time to time varied the provisoes 
and conditions upon w^hich the Letters Patent are 
granted. Every Warrant contains directions from 
the law officers to put in all such conditions, pro- 
visoes, and prohibitions as they may consider just 
and necessary to carry out the wiU of the Cro^vn. 

2267. {Mr. Hindmareh.) And the late Patent Act 
reserves to the Crown all rights which it had pre- 
viously ? — ^Tes. In 1 740 a special provision was put 
in under the direction of the Crown with reference to 
the Bottomry Acts ; that was got rid of when the 
Bottomry Acts were repealed. I drew the clauses 
for the, then Sir John Copley, who was at that time 
Attomey-Greneral, for the alteration with regard to 
them. In one Patent which has been granted, there 
is a proviso that no payment shall be made for the 
future supply of the patented article to the Crown, 
because the Crown had already paid considerable 
sums of money for the user. 

2268. {Mr. Fairbairn.) How do you propose to 
deal with the question in the event of any difierence 
of opinion between the Government and the Patentee ? 
— ^It is to be a final judgment. I hold that the head 
of the department is to form a final judgment, so that 
there can be no appeal fi-om it. I put it upon the 
public character of the individual. 

2269. {Mr. Waddirigton.) If it were otherwise, it 
must go to some tribunal, and therefore the Crown 
would be in no better position than an individual ? — 
Just so. The principle which I go upon is, that I 
think it for the benefit of the public that there should 
be no let or hindrance to the Crown using for the 
benefit of the public every invention which comes out, 
if the public service requires it. 

2270. {Lord Overstone.) You think that the restric- 
tion as to the use of the patented article is a limi- 
tation of the boon conferred upon the inventor for 
good and sufficient reasons, and that it is a reasonable 
restriction as regards those departments which act for 
the public interest and the safety of the country .'— 
Yes ; and I also think that it is for the benefit of the 
Patentee. The difficulty under which the Patentee 
now labours is as to whom he shall attack in the event 
of his thinking that his rights are infringed by the 
officers of the Crown. I have advised a very large 
number of Patentees, and I sincerely beUeve that 
they would only be too glad that a proviso should 
exist in the Patent, directing them where to go, and 
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how to ascertain to what extent they ought to be W. Carpmael, 
rewarded, in place of having to raise biQs of rights Esq. 

and other proceedings against the Crown. 

2271. {Mr. Grove.) In any other case except that 
of the Crown, would you recommend the Patentee to 
go to the person using his Patent, and paying him 
rent to fix the price ? — Certainly not. 

2272. {Chairman.) Does not it come in principle 
very much to this, that the Crown should have the 
use of the Patents without any payment ? — ^No, it 
does not go to that. I think that it is highly desirable 
on behalf of the Crown, and through the Crown on 
behalf of the public, that every inducement should be 
offered to bring men of genius and of peculiar thought 
to introduce inventions for the benefit of the public 
through a public department. 

2273. I understand the principle being laid down 
that the Crown shall have a right to use inventions 
without payment ; and I understand the principle 
being laid down that the Crown shall have a right" to 
use inventions upon payment to be decided by arbi- 
tration, or by some other form of reference to an 
impartial person ; but I do not understand the pay- 
ment which a department is bound to make, where it 
is entirely optional with that department, whether 
the payment shall be substantial or a merely nominal 
one. Perhaps you now see the difficulty? — ^I see 
your Lordship's difficulty, but in answer to it I say 
that for 60 odd years the provisoes in Letters Patent 
have answered exceedingly well and satisfactorily, 
and then I say that I cannot imagine an officer 
at the head of a department of Her Majesty's ser- 
vice acting so unfairly towards a Patentee as to give 
a nominal or even unreasonably small sum compared 
with the benefit of a patented invention which he must 
have ascertained that the public have received through 
that department. 

2274. {Mr. Fairbairn.) In fact, you would give 
the whole power to the Government to determine- 
the compensation to be paid ? — Yes ; it being done 
before the public. 

2275. {Mr. Waddington.) It being subject to pub- 
lic opinion, and to an application to Parliament in 
case of great injustice ? — Yes. The public would so 
control it, that I have no anxiety, and I do not think 
that Patentees would have any anxiety, at that power 
being, in the heads of departments. 

2276. {Mr. Fairbairn.) In cases of infringement 
of a Patent by the Government to a certain extent, 
whether it turns out to be a good Patent or not, how 
would you deal with that matter under your pro- 
posal ? — I say that the Government are to use it 
to any extent without inquiry or observation from 
any one, and that when they see that they are 
deriving benefit from the Patent, then they shall in- 
quire what is a reasonable and satisfactory payment 
to be made to the parties whose invention they are 
using. 

2277. ( Chairman.) Then it seems to me that, as far 
as the law is concerned, it would be more in accord- 
ance with the principle which you lay down to strike 
out all mention of payment ? — ^No, I think not. 

2278. Because, if the department were greatly 
benefited by the process of an inventor, it would 
always be in their power to reward him ? — I think 
there is a material difierence in that. I think it 
should be the duty of the head of a department, 
upon finding that the department is using a patented 
invention, to inquire how much the public have 
benefited, and then to award a payment in proportion 
to the benefit. 

2279. {Lord Overstone.) Your view is that the 
Government, like the rest of the public, should pay a 
proper price for whatever they use, but that in the 
case of the Government the decision of that price 
can upon the whole be more safely left Ln then- hands 
than in those of any public tribunal ? — That is my 
opinion. 

2280. And in that opinion, you consider that you 
are fortified by your experience of the law up to the 
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time to which it has now gone, having reference to 
the consumption of articles ? — Yes. 

2281. And you see no reason why the principle 
which has worked well in that case should work ill 
when extended to the use of inventions ? — Certainly 
not. 

2282. {Mr. Waddington.) Would it not be per- 
fectly competent to the Crown in point of law to 
insert a condition that the Crown should have the 
use of the machines, or of the Patent, for nothing at 
all ? — Yes, and it has been done in one instance. 

2283. {Chairman.) Do you conceive that, under 
such an arrangement as you propose, there would be 
much willingness on the part of Patentees to bring 
their inventions to the notice of the Government ? — I 
think that there would be every inducement to them 
to do so, and I believe that it would lead to a good 
feeling between Patentees and the Government de- 
partments, which does not exist at the present time. 
When Patentees have articles for sale they go to the 
Government departments, the same as any other 
salesman, and I never heard of an instance where 
there was any difference of opinion between the 
purchaser and the Patentee. 

2284. But do you think that a salesman would be 
very anxious to show you or me his goods, if we 
might take them, paying 6d. for that which he might 
consider to be worth a guinea, and if he had no right 
to refuse them ? — There I cannot go with your Lord- 
ship ; I start with this proposition, that the Govern- 
ment should have the fullest power to use every 
invention for which Patents are granted, and that it 
should be a duty put upon the heads of departments 
to investigate whether a patented invention has been 
beneficial to the public through the department, and 
that if it has, then a reasonable compensation in the 
nature of a Patent rent, should be paid to the 
Patentee. 

2285. Is there any other suggestion, which you can 
offer to us bearing upon this subject? — I do not 
remember any other. My opinion on this subject I 
expressed many years ago, and have done so from time 
to time to the different law ofl3cers of the Crown ; 
therefore it is not an opinion hastily formed, and in 
addition to that, when I have been consulted by 



either of the departments, and I have come in com- 
munication with them, I have appended it as part of 
my report, that this subject should be brought before 
the law oflSicers of the Crown, in order to have it 
dealt with upon principle. 

2286. {Sir W. P. Wood.) Have the cases to 
your knowledge been numerous in the War Depart- 
ment of complaints of interference with Patents in 
respect of imjarovements or inventions in those matters, 
which are the subject of consideration on the part of 
the War Department ? — I have had several cases 
from the War Department with regard to the vali- 
dity of Patents, and with regard to the proposed 
charges of the Patentee for the use of his invention, 
but there have been no difficulties in settling those 
cases, with the exception of the one in which the 
Admiralty was concerned with reference to Mr. Clare's 
Patent. 

2287. Practically you cannot speak to any special 
amount of inconvenience which has hitherto oc- 
curred ? — No, and I think that I should have known 
of it if it had arisen. 

2288. {Mr. Grove.) In Lancaster's case there was 
discontent, for the Government officers appeared and 
opposed the prolongation of the Patent conditionally, 
wishing that there should be a stipulation that the 
War Department should have the patented articles 
without paying any premium, and it was not granted 
by the Privy Council ?— There the Crown had no 
power of dealing with Mr. Lancaster for the use of 
his invention, but they had the power of dealing with 
him if he supplied them with guns, or articles con- 
nected therewith ; therefore that was a question which 
ought properly to have gone to the head of the depart- 
ment, to have taken the responsibility under the pro- 
viso as to a flflr payment for anything which the 
patentee supplied. I do not know the facts of that 
case, because it has not been before me. 

2289. {Mr. Hindmarch.) In those cases in which 
you have been called upon to advise the departments, 
have you done so upon mechanical matters solely, and 
not upon chemical matters ? — I have advised both as 
to chemical and mechanical matters, but very little 
has arisen with regard to chemical matters so far 
as my knowledge goes. 
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2290. {Chairman.) You are Solicitor to the War 
Department ? — I am. 

2291. We understand that objections are raised by 
the War Department against the present working of 
the Patent Law ? — Difficulties arise no doubt from 
the present proviso having been framed at a time 
when the Department purchased its own supplies, and 
that is very seldom at present the case, the result is, 
that we have to deal with Patentees for the purchase 
of their inventions without any means of assessing 
what the price should be. 

2292. You have no advantage, as the law at present 
stands, with regard to the purchase of inventions over 
any private purchaser ? — None whatever. 

2293. Therefore, it is not only a question of prices 
but if a Patentee chooses to refuse you a licence to 
use his invention, you have no power ? — We are then 
entirely powerless ; of course Ave make this exception 
with regard to the nature of the Patents to which 
this objection applies ; they are Patents for instru- 
ments and munitions of war. The Crown has a para- 
mount duty to defend the State, and when it places 
in the hands of a Patentee a monopoly of the best 
invention for defence the Crown to that extent abro- 
gates its duty in favour of the Patentee. With 
regard to the Statute Law up to a very recent period, 
a Patent for an instrument or munition of war was in- 
valid ; it was rather more than invalid. Patentees were 
exposed to penalties. Eegarding a monopoly for an 
instrument of war, the last Act is to the following 
effect, it is an Act of the 1 James 2., chapter 8, 
and I think that it was in force until Mr. Deacon 



Hume repealed and consolidated the Customs Acts, 
and it was dealt with entirely as a Customs Act. 
The third section of the Act James 2., is to this 
effect : " Provided always, that if .any person or per- 
" sons whatsoever, bodyes poUitique or corporate, 
" shall by colour of this Act or otherwise, obtaino 
" from His Majestic, His heires or successors any 
" letters patents, license, or grant for the sole makeing 
" or importing any gunpowder, arms, ammunition, or 
" other utensils of war, and shall putt the same in 
" execution, or by colour thereof molest or hinder any 
" person or persons who lawfully make any the thinos 
" before mentioned in this kingdome, or shall obtaine 
" any letters patents, licence or grant for the import- 
" iiig of gunpowder, arms, ammunition or other uten- 
" sils of war by way of merchandize, to make profit 
" thereof other then for the immediate furnishiuo- of 
" the publique stores of His Majesty, His heires and 
" successors that then the person and persons soe 
" offending shall incurr and sustaine the paiues, pen- 
" alties, and forfeitures contained and provided in the 
" statute of provision and prasmunire made in the 
" 16th yeare of the raigne of king Richard the Second, 
" and be disabled to hold any office or imploymeut 
" under His Majestie, His heires and successors, and 
" all and every such letters, licence, patent and grant, 
'■ and every of them for the sole makeing and import- 
" ing the said commodities shall be voidto nil intents 
" and purposes as if the same had never beene had 
" or made, any clause of nan obstante or other pro- 
" vision or covenant to the contrary thereof in any 
" wise notwithstanding." 
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head of the department 

-It is Jiot. That was by 

own agreement. With 

price," to illustrate the 



2294. (3Ir. Waddington.) That was to prevent 
the Crown from granting these monopolies ?-Quite 
so, bemg agamst public policy. 

2295. {Mr. Grove.) Have you the clause of the 
repeahng statute ?— The Act is 6 Geo. 4 c IDS 
" An Act to repeal the several Laws relating to the 
" Customs," and the sections are 26 and 444 

2296. {Sir W. P. Wood.) Did it simply repeal 
the whole act ?_Ycs, without any reference to the 
provisions of this section. 

2297. That act having Customs clauses in it ? 

They deal with it entirely as a Customs Act. 

(Witness handed in copies of Statutes B.). 

2298. {Chairman.) Passing from the question of 
former legislation, we understand that the matter at 
present under discussion is whether a power shall be 
given to the War Department to purchase inventions 
in the same manner as they now purchase patented 
articles ? — Yes. At present it stands on " reasonable 
" price." I have taken some pains to ascertain the 
fact, and I find that we have never been able to 
control the " reasonable price " of any Patentee. 
We come to his own terms. The Director of Con- 
tracts wUl confirm my statement. I asked him, 
" In your experience have you ever assessed the terms 
" or price which a Patentee has charged you for his 
" patented article." He said, " No; we have certainly 
" refused to take it if we thought it excessive." In 
the evidence before the Ordnance Committee, 1863, it 
appeared that Sir William Armstrong's contract was 
to supply the Government at " a fair and reasonable 
" price," those were the words of it, and in the 
event of difference, that question was to be determined 
by the law officer for the time being (p. 488 of 
Iteport). 

2299. That is not by the 
■which is itself interested ?- 
Sir William Armstrong's 
regard to the " reasonable 

difficulty of arriving at what is a reasonable price, if 
you look at the supply as taken by what Su- William 
Armstrong justly considered to be a reasonable price 
when the invention was first promulgated, we should 
have paid for supplies 757,OO0i. The prices were 
afterwards re-adjusted in the year 1862, and taking 
our supplies according to that we should then have 
paid 320,000?. ; it is simply about half, and our actual 
supplies taken at the price which we were charged, 
cost 416,000?. This shows the difiiculty of agreeing 
upon the " reasonable price," even with the great 
advantage of having the Patent in possession and 
being able, by Woolwich, to asceriai'i the precise cost 
of producing the article ; but if the Patentee holds 
the Patent in his own possession, it is almost impos- 
sible to say what is a fair and reasonable price, 
because we have not the cost of manufacture. 

2300. {Mr. Fairbairn.) That is in the case where 
the Patentees themselves manufacture ? — Yes. Of 
course, each Patentee has an extremely exalted view 
of his own invention. To confirm that, I may give 
one case, sent us under the terms of our present circular 
for dealing with inventors. Since 1859 we have never 
dealt with them without asking them beforehand to 
state what they consider to be the benefit of their 
invention, and what is a fair and reasonable sum to 
assess by way of compensation. This is the circular 
under which the department now acts with the view 
of avoiding as much as possible disputes with Pa- 
tentees and inventors {producing the same). The 
following letter was addressed to the Secretary of State 
by a Patentee with reference to an instrument of war 
which was suggested as likely entirely to supersede 
the Ai-mstrong gun, and at a time when the country was 
supposed to be in need of the best large-sized guns. 
The letter states, " Firstly. That the results intended 
" to be attained by my invention are greater safety in 
" using cannon of all sizes,'cheapness in manufactur- 
" ing them, facility of moving them in consequence 
" of greater lightness of construction, and the possi- 
" bility of making cannon so powerful as to render 
" aU iron or steel plating useless as protection to 



ships of war. Secondly. That the estimated cost 
ot the mvention in a state to be introduced into the 
service is about 2,000Z. for a cannon large enough 
^^.^^f\ *^e 'Warrior' by three shots, and about 
iau<. tor a cannon a little stronger, and better than 
the Armstrong 100-pounder. Thirdly. That the 
sum I require for the assignment of my Patent to 
the Secretary of State is 500,000/. or for a licence 
to manufacture, the sum of one shiUiug per hundred- 
weight of cannon made on my plan by Govern- 
ment officers in Royal arsenals or foundries " 
i have with me a list of inventions which I may refer 
to tor the same purpose ; not one of these invention.'* 
has been accepted; they have been examined, and 
not one is worth anything ; but I only quote them 
to show the price which each inventor puts upon 
an invention which turns out to be useless. One 
gentleman for the expanding or minie bullet, asks 
600/. a year. Another, for an incendiary system of 
warfare, asks 50,000/. Another gentleman will sell his 
Patent for strengthening guns for 500,000/. ; that 
case I have just quoted. Another gentleman asks 
5,000/. for a projectile and a royalty of M. on each 
shot. Possibly there is nothing more deceptive 
than m a large department, like the War Department, 
assessing a royalty for its consumption ; for in the 
case of minie bullets or many other things where a 
royalty is placed upon consumption it is found to be 
enormous. When we rewarded Mr. Pritchett for his 
minie bullet, in 1853, and endeavoured to take out 
anything like a scale, we found that the consumption 
of the article was so enormous that you could not 
reconcile what was ultimately given for it with any 
figures. Another gentleman asks 15,000/. for the in- 
vention of a projectile or 10,000/. for the licence. 
The next case that I have is a material for makiii"- 
the fittings for limber boxes ; P.OOO/. is asked, or 
\s. 6d. per piece for the article when used. Here is 
another invention for shells ; 8,000/. is asked. Tli& 
next is an invention for muzzle stoppers for cannons 
and rifies ; 10,000/. is asked for the Patent. The 
next is a plaa for suffiDcating troops in tents, for 
which 12,000/. is asked, and a note is put to the 
effect that it is too absurd for the Ordnance Select 
Committee even to investigate. The last which I 
have upon the list is an invention for water-proofino- 
paper, for which 5,000/. is asked. There have been no 
pains taken in selecting these cases, and I merely 
quote these instances to show how extremely difficult 
it is to approach an inventor for the purchase of the 
Patent before using it. I could show the Commis- 
sioners by the returns of the War Office that we have 
paid larger sums for Patents which we have never 
used than for valuable inventions in constant use. 

2301. {Sir W. P. Wood.) Have you been much 
inconvenienced by threatened litigation ? — Certainly ; 
and I am surprised that General Lefroy left another 
impression upon the Commissioners, because I will 
read from a report of his ; I am sure that it was 
quite unintentional. At the time when the Armstrong 
manufacture was particularly introduced we were 
threatened with an injunction from Captain Blakely ; 
the matter was referred to me, and I advised the De- 
partment to disregard the threat, but had we been 
stopped at that moment it might have been disastrous, 
and in the view of the Ministers of the day it would 
have been extremely prejudicial. I will read the in- 
stances which are cited in the Report of the Ordnance 
Select Committee. " The Ordnance Select Committee 
" have been very frequently impeded in the prosecu- 
" tion of inquiries tending to the greater efficiency of 
" Her Majesty's Forces by real or pretended legal 
" right of Patentees. To quote recent examples, 
" Messrs. Brown and Webb claimed the exclusive 
" right to employ gunpowder in a compressed state. 
" Mr. Lancaster claimed the exclusive right to fire 
" rockets under water. The Whitworth Ordnance 
" Company claimed the exclusive right to make pro- 
" jectiles with flat fronts. Mr. Ramscar claimed com- 
" pensation for the supposed adoption by the Royal 
" Carriage Department of means of checking the recoil 
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C. M. Clode, " of guns by elastic springs or buffers. Mr. McKay, 
Esq. « -^ho has patented a great variety of unusual forms of 
" shot, recently threatened the Committee with legal 

2 4 June 1864. i, consequences if any of them were tried without his 
"concurrence. Captain Blakely attempted to interfei'e 
" in the manufacture of Armstrong guns, as an in- 
" fringement of his Patent. Messrs. Church and 
'■■ Goddard made a similar attempt on other grounds, 
" and speaking generally the Committee remark that it 
" may be asserted that it is scarcely possible to pro- 
" pose a new arrangement of breech-loading, or new 
" mode of rifling, or a new description of projectile 
" which shall avoid known defects and embrace 
" known excellences, without finding some of the 
" details anticipated by Patentees and claimed as 
" private property, although they are only component 
" parts of a system to which as a whole none of these 
" Patentees can lay claim." The Committee proceed 
to state, — " The foregoing examples, which might 
" probably be, extended by referring to records of 
" earlier date, will suffice to show that if Her 
" Majesty's Service is not seriously obstructed by the 
" facility with which Patents are at present granted 
'■ for warlike intentions, which the Crown alone can 
" for the most part make use of, it is not for want 
" of intention on the part of Patentees to enforce 
" their rights, but from other causes ; the fii'st of 
" which is the worthlessness of the great majority of 
" the so-called inventions patented ; and the second, 
" the small jsroportion which really new discoveries 
" or appliances bear to thosewhich are only supposed 
" to be new by ignorant or interested parties, but 
" on examination turn out not to be so. These con- 
" ditions are no security that serious inconvenience 
" may not some day accrue." Those are the instances 
which General I^efroy gives. 

2302. (Lord Overstone.) With regard to those 
cases last alluded to as Patents obstructing the pro- 
gress of a public department which turn out in the 
end not to be used, would it be possible to avoid the 
entering of those Patents upon the list of patented 

. articles by a moderate degree of care in investigating 
the novelty of the invention before the Patent was 
granted ? — I apprehend that every man takes his 
Patent at his own risk. 

2303. Do you think that it would be practicable 
to introduce as a condition before granting a Patent, 
that there should be more stringency of examination 
with regard to want of novelty ? — I am afraid that 
it would not be possible here, but the Prussian Go- 
vernment "never grant a Patent without first satisfying 
themselves that the thing is an invention, and having 
made the grant, I believe that they always protect 
the Patentee from all consequences, and themselves 
engage in all the litigation. 

2304. {Mr. Grove.) There are very few Patents 
■ in Prussia ? — Very few. Then with regard to the 

extreme number of Patents (and I had intended to 
bring as an illustration Mr. Aston's work, in which 
they are all abridged), I think I may safely say that 
some hundreds of Patents have been granted for 
instruments and munitions of war alone since 1851, 
which are now in force, and although each of these 
might contain some slight element of use, it is in all 
probability only by a combination that any of the 
Patents could be used. 

2305. {Mr. Waddington.) You were never stopped 
by injunction ? — No ; we have generally gone on and 
run the risk of what may happen. 

2306. There has never been an application to the 
Court of Chancery for an injunction ? — Never. 

2307. {Chairman.) I understand you to agree 
with Mr. Carpmael, that the Crown ought to have 
liberty to use patented inventions, itself fixing the 
amount of compensation ? — I think so. In the first 
place I think that it is a favour conceded by the 
Crown to the Patentee, and that individual interest 
ought to give way to the public good as far as 
user goes. The other matter resolves itself into a 
question of remuneration. In the first place the 
Crowu staods in a very different position from a 



private manufacturer ; a private manufacturer might 
not be very truthful as to whether he was or was 
not using the invention. No supply is made in 
the public department until Her Majesty seals the 
pattern ; it is then entered upon the books, and every 
facility must at once be conceded to a man for 
knowing whether or not his Patent is used ; and the 
exact quantity manufactured is returned to Parlia- 
ment ; the exact supply of every particular article is 
shown as easily as possible. Therefore if a Patent 
has been infringed, the owners can at once detect it, 
and to what extent. 

2308. {Mr. Waddington.) In your opinion, is there 
the slightest analogy between the case of a private in- 
dividual pirating an invention for his own interest, and 
the case of the Crown using it for the public interest ? 
— I think -not. We deal without any personal interest, 
assessing to each person, as fairly as we can, the 
amount of compensation to which he is entitled ; 
not, perhaps, absolutely, but as compared with the 
sums paid to others. I can show the sums which 
have been paid to inventors for the last 20 years. 

2309. ( Chairman.) I understand that if all future 
Patents were limited by such a proviso as you pro- 
pose, it might be done by the act of the Crown, 
without any legislation ? — We have thought so our- 
selves, and we have proposed a proviso which would 
satisfy us. In fact, the paper which is now before 
me states our case better than I could state it in 
evidence. 

2310. Do you hand in this paper as a memorandum 
stating the case of the War Department ? — Yes. 

The witness delivered in the same. See Paper A. 

2311. {Mr. Hindmarch.) You have mentioned one 
case in which there was a reference to the Attorney 
General. Would it be an effective mode of providing 
for the remuneration that in case of difference the 
matter should be determined by some arbitrator to 
be appointed by the Attorney General or some public 
officer ? — From my experience an arbitration is a 
greater evil than a suit taken as a principle. In the 
first place there are very few people dealing with 
public money, who deal with it with the same care 
and conscientiousness that they do in arbitrating upon 
the rights of private men. We have the greatest 
difficulty in adjusting claims so as to satisfy claim- 
ants, and if we ever appear hard towards other 
people, it is from the feeling that every man tries to 
get as much as he can out of the public purse, and it 
requires the greatest vigilance and care to arrive at a 
fair adjustment of what is due to him. I would also 
observe that there is this to be said, that these 
Patents are granted not only to our own subjects but 
to aliens, and we are not unfrequently placed entirely 
in the hands of an alien for a supply. I can cive 
instances in which the most valuable instruments and 
munitions of war have been invented by Americans 
and therefore we have no security that the supply 
will be furnished to us. Whereas if a man declares 
his Patent, and we can use it, we can judge for our- 
selves whether the thing is advantageous or not. 

2312. {Mr. Waddington.) You mean that aliens 

have taken out Patents in this country ? Yes, and 

there have been a great many of them, and they 'have 
been valuable Patents. 

2313. {Mr. Grove.) So that a foreign government 
could make use of our Patent Laws to shut out the 
inventions from this country ? — Yes. 

2314. {Lord Overstone.) Supposing that a person 
in this country invented a gun Avhich was vastly 
superior to any other gun in existence, and pafeun-d 
It in this country, and then refused to sell the use of 
that Patent to the Government of this country but 
sold it freely and exclusi\oly to some odior Govern- 
ment, would that be practicable under the law ? I 

apprehend quite so. 

2315. {Chairman.) Nothing but the interference 

ot Parliament could pre\cut its being done ? No • it 

is entirely his own ; he may do wliatever ho likes 
with it. 

2316. In the extreme case which has heen suggested 
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it would be necessary to have a special Act of Parlia- 
ment ? — Yes ; but I could show the Commissioners 
that we have not unfrequently perfected men's inven- 
tions, and because they have not received the pre- 
cise sum which they thought they were entitled to, 
they have sold their inventions to Foreign Govern- 
ments. It once happened that a man's invention was 
perfected by the officers of the Department, and ex- 
pense was incurred on behalf of the public, and he 
then insisted upon certain terms, and in the letter in 
which he insisted upon them he told us that if we 
did not give them he would go to the Emperor of 
the French and get them. 

2317- {Mr. Grove.) And did he actually get them? 
— I do not know that he ever did. 

2318. {Mr. Hindmarch.) Was one of the cases 
which you mentioned that of improvements in the 
preservation of vegetables ? — Xo. Then there is a 
considerable difficulty in the present law with regard 
to the protection of the Crown from Patents. Of 
course, the Crown has in its employment a very 
valuable and skUful set of officers, and one of them 
who is present is experimenting upon gun cotton, 
but it is with him a matter of extreme embarrass- 
ment to know how to deal with the subject, if he 
discloses by way of Specification aU that he knows, 
he sends the invention or discovery he has made 
away to the winds — the very night that it is put 
upon the file it goes to Paris, Dresden, Berlin, and 
elsewhere. If he does not do that he is afraid 
that some man will find out precisely what he has in 
view, and put a Patent on the file, and tax the 
Government in that ^^ay. So that we are upon the 
horns of a dilemma. 

2.319. {Lord Over stone.') What do you apprehend 
to be the remedy for that ?— Of cotu-se if we had the 
power of using any invention at any time we could 
better grapple with a difficulty of that sort. 

2320. {Chairman.) Tou would not then care to 
take out a Patent ? — ^No, we never have done so. 
We have run the risk of it rather than do so. 

2321. {Mr. TVaddington.) That would raise your 
other objection ? — ^Tes. 

2322. {Mr. Fairbaim.) The War Department, I 
suppose, is subject to a good deal of annoyance in 
that way by claims of that description ? — iS'o doubt. 

2323. Even when improvements are effected by 
officers of the Crown ?— Yes ; it is a very invidious 
question to be raised. It was more frequently raised 
a few years ago, when many of the officers at the 
ai-senals and factories were members of the Ordnance 
Select Committee, because if they were found to be 
using the inventions of the persons who came before 
them as members of that Board, the allegation was 
made that the inventions had come to them as mem- 
bers of the Board. 

2324. {Mr. Grove.) Has this case ever occurred, 
that you have been secretly practising something, and 
somebody else has patented it ?— Yes, questions have 
often arisen of that kind as to priority of invention. 

2325. If you practised it in secret that would not 
avoid Letters Patent ?— No, it would not be a publi- 
cation. - 

2326. In that case what would you do as regards 
giving a man compensation. He would be legally 
and morally entitled to some reward as having first 
given his invention to the public ; would you give 
him the same compensation for his machine as if you 
had never practised it ?— I think not. We have 
generally investigated the facts to elicit the truth. 
We have had a great deal of discussion at different 
times. In some cases it is very essential that the 
thine should be secretly used for a time, because 
although you can hardly exclude the outside world 
from aU knowledge of the invention, yet sometimes 
the priority of a few months in times of war may be 
of the greatest possible moment. There is one other 
question to which I should like to refer, namely, as 
regards pubHcity, which may be considered to be a 
considerable disadvantage. At the present time the 
Patentee is obliged to state exactly what the inven- 



tion is, and to define it so accurately that any work- c. M. CMe, 
man is at any time able to make the article which is JEsq. 

there stated. 

2327. Does not the Act of the 22nd of Victoria, 2 4 Jane 1864 . 
chapter 1 3, exempt you from that, inasmuch as the 
3rd clause of that statute enacts that the Secretary of 
State for war may certify to the Commissioners of 
Patents that the invention should be kept secret ? — I 
think not. That statute was framed when Sir William 
Armstrong's invention first came out, and I believe 
that the practice is still existing in the Patent Office 
that the Specifications are sent the same night as they 
are filed to aU the foreign courts ; the result was that 
when Sir William Armstrong patented his time-fuze 
in January, he sent it through the Patent Office to 
the Emperor of the French, and also to the Emperor 
of Austria, who both were at liberty to use it, but his 
own sovereign could not do so till the following April, 
when he assigned it to the Secretary of State. Con- 
siderable importance is attached by other nations to 
secrecy. Letters have come from the Foreign Office, 
stating that an invention communicated to the English 
Government is not to be disclosed under any possible 
circumstances ; either the nature of the invention or 
from whom it came. The French law has been so 
altered since that Act was passed so as to enable the 
Government in France to suppress publication. Power 
is given to the Government to regulate by an Imperial 
decree the conditions of keeping inventions secret, 
and of "expropriation" for public purposes, and the 
mode of publications. Specifications, and registering 
transfers. The Act of the 22nd of Victoria was 
framed with the view of enabling the Secretary of 
State to suppress the publication of Specifications, 
but Hufortunately it obliges him to acquire the Patents 
first, and he does not want to acquire half the Patents 
which are taken out ; otherwise he has no means 
of preventing the publication of the Specification. 
Moreover there is no power of taking a Specifica- 
tion off the file, or suppressing it, and therefore the 
power which we now have is an extremely limited 
one. We must first take an assignment of the Patent, 
and that assignment must be taken before the Com- 
plete Specification is filed, and then if we are the 
owners of the Patent before the Complete Specification 
is filed, we can prevent the Provisional Specification 
being published, but then we are obliged to purchase 
it, and we have not sufficient experience, because it is 
useless to us unless we adopt it into the service, and 
it is never adopted into the service until it has been 
extensively practised. 

2328. {Mr. Hindmarch.) Would you suggest that 
a longer time should be allowed for the Specifica- 
tion ? — I think that the remedy would be to allow 
the Secretary of State at auy time to obtain from 
the Patent Commissioners, with or without the assent 
of the Patentee, an order directing their own officer 
to keep the Specification secret. 

2329. {Mr. Grove.) In that case how would you 
manage with regard to the compensation to the 
Patentee, that would be giving a more formidable 
power than what we have discussed already ? — I do 
not think that the Patentee would be injured by it. 

2330. Supposing that for 14 years you had an 
order that the Specification should be kept secret, 
that order might be continued durmg the whole con- 
tinuance of the Patent ?— Yes. 

2331. {Sir TV. P. Wood.) Then the Patentee 
could not grant Ucences ?— Why not ? It does not 
affect the validity of his Patent. 

2332. {Mr. Grove.) He could not use it at all, 
he could not use the machine. To effect your pur- 
pose of secrecy it would entirely shut up the use of 
the Letters Patent?— You would do it with the 
assent of the Patentee. If the Patentee has anythmg 
to propose, our officers may say, "We think this a 
" remarkably good thing, and though there has been 
" a great deal of time occupied in investigation, the 
" Patent may have stiU escaped attention, and under 
« the circumstances, if the Crown adopts it, we think 
« that the Specification should be taken off the hie. 

:■ 2 



144 MINUTES OP EVIDENCE TAKEN BEFORE THE COMMISSIONEES APPOINTED TO INQUIRE 



C. M. Clode, 2333. If the Patentee was satisfied with the com- 

f^ pensatiou the difficulty would be cleared, but my 

24 June 1864 'difficulty is that if, as regards a great number of 

_■ Patents for munitions of war, you had the absolute 

power of keeping them secret as long as you pleased, 
you might virtually shut the Patentee out of his 
Patent for its whole term ? — This power is only to 
the Crown, or its own officer. 

2334. Would it not come very much to this, that 
it would only apply where you had been instrumental 
in taking out the Patent, or to Patentees who had 
agreed with you ?• — I think so. 

2335. That seems to be the object of this sta- 
tute ? — Certainly. 

2336. {Mr. Hindmarch.) Under that statute are 
you at all protected against the following incon- 
venience, — supposing that a Patentee sells you his 
Patent, and that you get the Specification kept 
secret, have you any means of preventing his pro- 
mulgating it ?— None, beyond taking a bond in tho 
payment of a certain sum. 

2337. He might cross the channel ? — Yes. 

2338. He might be ;i foreigner ? — Yes. 

2339. [Blr. Waddington.) You cannot provide 
.igaiust that ? — No. I have a case which arises under 
" The Registration of Designs Act," but may be used 
as an illustration to show how these exclusive rights 
are worked against the Crown. Not very long ago 
Her Slajesty thought it expedient to change the 
clothing of the 91st regiment of foot into the High- 
laud costume. The Commander-in-Chief placed him- 
self in communication with the officers, but no sooner 
did certain tradesmen know that Her Majesty had 
sealed the pattern than they registered it, and the 
following is the letter which came to us from the 

Horse Guards, — " Messrs. [ ] having 

" registered the designs for the appointments and 
" ornaments approved by the Queen for tho officers 



" of the 91st Highlanders, which were prepared for 
" submission to Her Majesty by them, I am directed 
" by the Field Marshal Commanding-in-Chief to 
" request that you will move the Secretary of State 
" for War to call upon the Solicitor to the War 
" Office, to stats how far such registration is ren- 
" dered invalid by the fact of their being articles of 
" military equipment, the manufacture of which 
" cannot be monopolized by one house, to the ex- 
" elusion of the trade generally." The next letter 
shows the facts more particularly, but those facts are 
not varied. " In repily to the inquiry contained in 
" your letter of the 20th ultimo., I am directed by 
" the Field Marshal Commanding-in-Chief, to re- 
" quest that you will be pleased to inform the Secre- 
" tary of State for War, that when the Queen 
" permitted the 91st regiment to assume the desig- 
" nation and garb of a Highland corps, it became 
" necessary to lay down and describe the appoint- 
" ments and ornaments to be worn by the officers, 
" and Colonel Bertie Gordon commanding the regi- 
" ment was accordingly requested to procure and 
" submit for approval drawings of the same. These 

" he obtained from Messrs. [ ], who, 

" when the sketches had been approved, registered 
" the designs, thus securing for themselves the sole 
" right of manufacturing articles of equipment for 
" the officers of tho 91st Highlanders, and it is this 
" registration which His Royal Highness desires to 
" ascertain is or is not valid, other men in the trade 
" having inquired whether they are at liberty to 
" manufacture the articles sanctioned by the Sove- 
" reign, notwithstanding the registration alluded to." 
Another firm holds a Patent for a head-dress for 
infantry, and if the pattern should be generally 
adopted into the service, the decision would in effijct 
place the whole supply of chacos for the army exclu- 
sively in the hands of one firm. 
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2340. {Lord Oversfone.) I believe that you are 
connected with the Chemical Department of the War 
Office ? — I am the head of the Chemical Department. 

2341. Has it come under your observation in that 
capacity that the proceedings of the War Office are 
seriously embarrassed or interrupted by the existence 
of Patents ? — I do not remember any instance in 
connexion with the manufacturing departments where 
serious embarrassments have actually occurred in 
consequence of Patents existing which relate to 
materials of different kinds manufactured in those 
departments ; and for this reason, that in the first 
instance such manufactures relating to Patents are 
necessarily experimental, and cannot therefore in- 
terfere, according to the present state of the laws, 
with the Patent rights of individuals. It is not 
until any particular article manufactured in a depart- 
ment at Woolwich or elsewhere has been approved of 
for use in the service, that the claims of the Patentee 
have come into consideration at all. 

2342. {Mr. Waddington.) Do parties ever make 
claim against you for mere experiments ? — Such cases 
have occasionally occurred, but they have been ignored 
because they could not have been legally carried 
out. 

2343. {Lord Overstone.) But is it the fact that 
the heads of manufacturing and other departments 
connected with the War Office have found that the 
existence of Patents for implements and appliances 
for war has been a source of serious inconvenience to 
them ? — I do not remember a single instance in which 
it has occurred. 

2344. Is there any ground upon which you think 
that this Commission should take into consideration 
the expediency of altering any of the provisions of the 
Patent law, for the purpose of extending the necessary 
protection to the transactions of the War Office ? — 
Certainly. 

2345. In what respects do you think that the law 
should be altered and upon what grounds ? — I think 



that when articles actually adopted into the service 
are claimed by Patentees, that is to say, where they 
are really patented articles, embarrassment, not to the 
manufacturing department itself, but to the Govern- 
ment, may certainly arise in consequence of tho 
unreasonable claims of Patentees, and it is for that 
reason that undoubtedly some better arrangement is 
required for the purpose of determining the true 
value of the particular patented article, or Patent, to 
the Government. 

2346. You think that some new arrangement for 
determining the value of the patented article which 
the Government is using should be devised ? — Yes. 

2347. Can you guide this Commission in any way 
by suggesting what form that provision shall assume ? 
— I agree to some extent with the evidence Avhich has 
been given by the solicitor to the War Department 
that the head of a manufacturing department is 
undoubtedly the authority most fitted to determine, 
and to fix the proper value of any particular patented 
article which is to be adopted into tho service. At 
the same time I think that instances may occur in 
in which the decision or recommendation of the head 
of such department may be objected to, and perhaps 
with some reason, by the Patentee. The head of a 
manufacturing department may be himself more or less 
an inventor ; he naturally makes it his business to 
improve as much as possible the articles -which he 
has to manufacture, and with which ho has to deal 
and consequently a Patentee may sometimes reason- 
ably object to a recommendation made by such an 
officer as being biassed or as not taking fully and 
fairly his claims into consideration. 

2348. {Mr. Hindmarch.) Are you connected chioflv 
with the experimental department ? — I am connected 
with the experimental department and the manufac- 
turing departments. 

2349. Have you much to do with the manufac- 
turing departments? — I am only connected witli 
them as a consulting authority. 
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2350. Advising them ? — Tes. 

2351. You have nothing to do with the manage- 
ment of the manufacturing departments ? — I have 
not. 

2352. {Mr. Fairbairn.) As I understand you, 
you have not heen subjected to much inconvenience 
with regard to claimants in your department ? — Not 
in my department ; I speak generally, and I know that 
the heads of other departments in the arsenal would 
give the same evidence, that practically they are not 
inconvenienced in their actual work by the claims 
of Patentees, I mean that the embarrassment does not 
apply to the manufacturer himself, though it may arise 
at the War Office ; he can carry out his experi- 
mental manufacture without any hindrance ; any 
claims afterwai-ds made become a question resting 
with the War Office solicitor and other authorities to 
whom they may be referred. 

2353. In jour experimental chemical researches you 
have not been much troubled with regard to claimants ? 
— Xot at piesent, but I think that it is possible for 
cases to arise in which one may be troubled ; this 
difficulty may arise (and it has been pointed out 
already to some extent by the solicitor) that the 
head of a manufacturing or other department, who 
has to deal experimentally with things, is frequentlv, 
as I have before said, improving appliances or mate- 
rials, the manufacture or application of which he 
superintends ; now, if he has not the power either 
of keeping those improvements perfectly secret, or 
of securing them to himself by Patent, then the War 
Office authorities are jilaced in the position of having 
in aU probability to pay private individuals for inven- 
tions or improvements actually made by their own 
officers. 

2354. In your experimental inquiries, when rou 
have happened to fall upon any discovery, you have 
not been much annoyed by claimants saj-ing that 
they have had precedence of you ? — Xot at all, and 
it is to that that I referred in my first answer. We 
do not meet practically with those embarrassments 
during experiments, but we may meet with them in 
applying the details of improvements. For instance 
I am at present engaged upon the working out of 
the application of gun cotton, the whole details of 
which application were communicated as a great 
secret to this Government by the Austrian Govern- 
ment. Some time after I commenced these experi- 
ments, while they remained a perfect secret and while 
every care was taken by this Goverimient to keep 
them secret, a Patent was taken out in this country 
for the whole improved process of the manufacture. 

2355. Tou are still pursuing those researches ? — 
Those researches are being pursued, and improve- 
ments are being worked out, but in all probability all 
those improvements might be claimed under an exist- 
ing Patent, which is a comprehensive one, and unless 
such improvements can be secured to the Government 
in some way, we should become embarrassed, in the 
event of applying them, by the claims of Patentees. 

2356. {Mr. Grove.) Could a Patentee claim any- 
thing which was invented subsequently to his Patent, 
without fraud, he might declare that he had himself 
invented it first ?— iNot an actual invention, but you 
know how frequently improvements are claimed under 
the original Patent. 

2357. {Sir W. P. Wood.) I understand you to say 
that as' regards your own processes, and your own 
inventions, you go on inventing or carrymg on your 
manufactures just as if no Patents existed, without 
troubling your mind upon the subject '—Exactly so. 

2358 But when the Government wish to use your 
inventions they maybe impeded by the claims in ques- 
tion V— Yes ; then comes the question as to the claim, 
and that is a question entirely apart from the manu- 
facture. As manufacturers we are not practicaUy 
embaiTassed by the question. 

2359. {Mr. Grove.) Has any suggestion occurred 
to you with reference to the mode of remuneratmg 
Patentees, supposing a clause to be put mto the Letters 
Patent, enabling the Government department to use 

Y 



their inventions in addition to the present clause. The p. a. Abel, 
difficulty which has hitherto occurred upon the sub- Esq., F.R.S. 

ject is that in one case an arbitration would be a very 

costly and tiresome and impracticable proceeding, 24jTmei864. 
and in the other there is the difficulty of letting the 
buyer assess the sum at which he shall purchase the 
invention. Has any mode occured to you by which a 
reasonable sum could be put upon the invention, and 
assured to the Patentee ? — I think that in many in- 
stances it would become necessary to have some other 
official referee in addition to the head of the manufac- 
turing department, to determine the value of the in- 
vention, for the reason which I have stated, — that the 
inventor may say, and possibly with justice, that the 
manufacturer is biassed, that he does not appreciate 
the full value of his invention, because he himself 
has some very similar invention, and that therefore 
although it may be adopted for the service, that 
manufacturer wUl not be inclined to give him the full 
value which he may claim for it. That objection has 
been raised, I speak generally — ^I came here very un- 
expectedly, and I am not able to quote an instance, 
but I know that that objection has been raised, and 
that the question of bias is constantly thrown into the 
teeth of the heads at Woolwich. 

2360. {Mr. Fairbairn.) Then it is your opinion 
that a referee would be necessary ? — Yes ; I think 
that the head of the department is the man to advise, 
but I do not think that it would be a satisfactory 
arrangement to the Patentee to give the head of the 
department the sole power to determine the value to 
be set upon the invention. 

2361. {Mr. TVaddington.) It has been suggested 
that there should be an appeal from the department 
which has used the invention, to the Lords of the 
Treasurj-, would that meet your view ? — ^I am not 
prepared to say whether that particular form of refer- 
ence would be the best. 

2362. {Lord Overstone.) Am I to understand you 
distinctly that the same power which is vested in the 
head of the department to determine the price that he 
is to pay for a patented article which he has used, 
would not be a satisfactory arrangement with regard 
to patented inventions which he has used ? — I think 
that in very many cases it would be so, but that cases 
may occur in vfhich it might not be so. 

2363. Do you think that the probability of the 
occurrence of such cases is so great, as to make the 
principle which has been found applicable hitherto to 
the remuneration for articles consumed, inapplicable 
to the remuneration for inventions used ? — I think 
not, but I think that it would still be necessary, in 
any new arrangement to have some means of settling 
dissatisfaction, which would be sure to arise occasion- 
ally, and I believe in some instances with justice. 

2364. Do yon think that that dissatisfaction could 
be sufficiently met by making some other officer of 
the Government, unconnected with the particular de- 
partment, a referee, or do you think that it is neces- 
sary to seek a tribunal entirely beyond the bounds of 
the Government ? — I think that it would not be neces- 
sary to have a special tribunal, but that it would not 
be at all difficult to select a competent officer, and 
one of good judgment, who would determine impar- 
tially whether the proposal of the head of the depart- 
ment were a just one. 

2365. The question had not reference to the creation 
of a new tribunal for the purpose, but whether in 
seeking a referee it was necessary to go beyond all 
the officers of the Government, or whether a referee 
could be satisfactorily found in some other officer of 
the Government but not connected with the particular 
department, say for instance, the Chancellor of the 
Exchequer, or the Lords of the Treasury, or the 
law officers of the Crown ? — I think that a referee 
certainly could be selected from the Government. 

2366. And you think that a selection made from 
other officers of the Government not connected with 
the particular department would be sufficient to allay 
the dissatisfaction which you otherwise apprehend ?— 
Yes. 

3 
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F.A.AOel, 2367. {Mr. Grove.) You were asked with regard 

Esq.,F.ll.S. to the analogy between the case of selling articles to 
the Government, imd the Government using the 
Patentee's invention. Is there not this difference, that 
whereas in selling articles the Government buy an 
article, and therefore must pay for it, and would 
probably pay a reasonable price, the assessing the 
value of an invention would be much more difficult 
because they must take into consideration all the 
bearings of the invention, they themselves also being 
inventors ? — There certainly wouM be that difference 
between the two cases, nud that would make it a more 
difficult question to deal with than that with reference 
to the purchase of articles. 

2368. {Lord Overstqne.) Is there anything further 
which you think it important to submit to the Com- 
mission ? — There is only the question of inventions 
made by Government officers themselves. This ap- 
pears to me to be a question which might not come 
within the pale of any general arrangement made with 
regard to private Patentees, and it may be a somewhat 
difficult question to know how inventions of that 
description should be dealt with. It is necessary on 
the one hand that the Government should be protected 
from the piracy (if I may use the term), of such in- 
ventions as had been worked out by Govej-nment 
officers ; at present the only method of doing that 
is by securing to the officer himself a Patent right 
for that particular invention or improvem^t. On the 
other hand it is also not only advisable but just, that 
the officer himself should be protected against the 
public in the case of an invention to which he has 
given great time and thought. 

2369. {Mr. Fairbairn.) The same as any other 
Patentee ? — The same as any other Patentee. 

2370. {Lord Overstone.) Then am I to understand 
you that the points to be met are these : First of all, 
the danger of an officer of the Government taking 
out a Patent for an invention, the idea of which he 
has derived in the course of his service under the 
Government in his department, and on the other hand 
the danger of an officer being depiivcd of a legitimate 
Patent by the invention transpiring to the public 
before he has protected himself ? — The second is the 
point I refer to, and the evil arising out of it may be 
two-fold, not only that of the officer losing any benefit 
which he should justly derive, but of the Govern- 
ment having to come to some arrangement with private 
individuals who have really no right to the particular 
invention. 

2371. {Mr. Fairbairn.) With reference to any 
discovery or invention made by any officer of the 
Government, and brought into use as soon as it is 
made public, no other person can take out a Patent 
for anything of that sort so as to deprive that officer 
of the merit and the use of his invention ? — Not if it 
is made public, but there is the difficulty. 

2372. {Mr. Hindmarch.) Do you propose that in 
cases of this sort, namely, of an invention made by a 
Government officer, the Government should have the 
right to use the invention free, and that the inventor 
should have a Patent as against all the members of 
the public ? — Exactly so, that as regards the public 
he should stand as a private individual, but that in 
reference to the Government, as he is their servant, 
and has been engaged in their employment in work- 
ing out the subject, the Government should have 



the free and uncontrolled use of it without auy 
conditions. 

2373. {Mr. Waddington.) "Would there be any 
difficulty in effecting that object by a Patent granted 
to a person in the service of the Government ? — I 
apprehend not. 

2374. {Mr. Fairbairn.) If I understand you cor- 
rectly, any invention or discovery made by officers 
of the Government should not be patented by the 
public ? — Exactly. 

2375. They should not have any advantage from 
it because they have not contributed either to the 
discovery or to the invention ? — ^Quite so. The thing 
is very simply understood by an illustration. An 
officer makes an improvement in fuzes ; unless he 
patents it he may be deprived of the benefit which 
it would be to him as a private individual, because 
a manufacturer may, in this country for private pur- 
poses, or for foreign countries, make this improved 
fuze, and there would be no possible redress for 
the inventor or the improver. On the other hand, 
if the invention is not secured to the Government 
either by strict secrecy, which is impossible, or 
by a Patent right, a very slight alteration of the 
improvement may take it entirely out of the hands of 
the Government and place it entirely in the hands of 
a private Patentee. 

2376. {Mr. Hindmarch.) Suppose this case, which 
I believe is not at all unfrequent, namely, that a man 
of skill employed in a Government manufactory 
devises some improvement, do you not consider that 
it would be in truth the property of the Govern- 
ment ? — That may be so, but, supposing he were 
working in a private factoiy, his employers would 
object very strongly to giving it to any other in- 
dividuals or fii'ms. 

2377. Suppose that in a case of that sort it was 
desired by the Government to keep the matter secret, 
— the officer has devised it in pursuance of his em- 
ployment, and has been paid for doing it, — would 
you give him something beyond his salary, for in- 
stance ? — That is a question which I am not prepared 
to discuss. I think that in the abstract he would 
not be entitled to it, if the devising of improvements 
were a part of his duty. But I was speaking of his 
relation to the public. 

2378. I ask you that question because, if he would 
not be entitled to a remuneration in that case. I do 
not see how he could be entitled to it in any other ? 
— I think that a public officer appointed to do certain 
work, but making a valuable discovery, quite apart in 
many instances, or to some extent apart from his 
work, would certainly have a claim, not only upon the 
Government but upon the public if they used his in- 
vention, and I think that although, as a Government 
officer, his services are at the disposal of the public 
so far, yet certainly no invention which is the pro- 
duct of a special exertion which he has made is of 
necessity the property of the public. 

{Mr. Carpmael.) May I be allowed to say that Mr 
Abel has misunderstood me when I spoke of heads of 
departments ; he has confounded that with manao-ers i 
of departments. Mr. Abel is in that position °the 
same as a private manager would be in a private 
manufactory. I mean the heads of depai-tments and 
not those gentlemen who are the manufticturino- 
managers of the departments. I mean the Secretary 
01 btate, or whoever it may be. 



The witnesses withdrew. 



Adjourned. 
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(1.) — Appekbix to the Evtdekce of Me. Woodceoft. 



LIST. 



A. Official Practice under the Old Lair. 

B. The Commissioners of Patents' Pnhlications. 

C. Extract from the 9th Annnal Report of the Royal Museum 

and Library, Salford ; also a Table famished by the 
librarian, showing the number of References made to the 
Commissioners' Pablications in the years 1854-7. 



D. Table extracted from the 8th Annual Report (for 1860) on 

the -working of the Free Library, Camp Field, Manchester. 

E. Tables famished at the request of Yice-Chaucellor AYood. 

F. Results of the Examination of the first hundred Inven- 

tions for which applications for Patents were made in 
each of the years 1855, 1858, and 1862. 

G. Prussian Patents. 



A. 
Official Pkactice under the Old Law. 



Stages to be passed and Fees and Stamps payable in 
Letters Patent for England (done. 

Petition, with Declaration at Chancery Affidavit 

Office 
At the Home Office : — 

Reference of Petition to Attorney or Solicitor 
General - - - 

Queen's Warrant to ditto to prepare BiU 

(An extra fee of U. Is. 6d. was charged for 
every additional name after first, and an ex- 
tra fee of II. 7s. 6d. if the Patent extended to 
the Channel Islands and Colonies, or either 
of them.) 
Queen's Bill - • - . 

(The same extrarfees were chargeahle as in 
the Queen's Warrant.) 
At the Attorney or SoUcitor General's Chambers :- 

Report 
At the Patent Bill Office :— 
To Attorney and Sohcitor General on the 

Queen's Bill (one moiety each) 
The Clerk of the Patents on ditto 
The Clerk of the Patents for transcripts for 

Signet and Ring Seal Offices 
Ingrossing Clerk - - 

Stamp - - " " 

At the Signet Office : — 

Signing, seahng, and passing a Bill - 

(If the Patent was for more than one per- 
son, an extra fee of bl. 18s. 6d. was chargeable 
for each additional name, and an extra fee of 
I3s. 6d. if it extended to the Channel Islands 
and Colonies or any of them.) 
At the Pri\7 Seal Office :— 

Signing, sealing, and passmg a Bill - - 

(Same extra fees were chargeable as at 
Signet Office.) 
At the Great Seal Patent Office :— 

Preparing the several documents, engrossing 
and enroUing Patent, Stamps and box - 
(An extra fee of 21. 13s. 4d. for each addi- 
tional name.) 

Total for England alone 
The cost of a Patent for Ireland was 
And that for Scotland - 

Total - - - - 



obtaining 
£ s. d. 
1 6 

2 2 6 
7 13 6 



7 13 6 



4 4 



5 








2 


7 


6 


1 


7 


6 


1 


1 





6 









4 7 



4 2 



- 48 7 



- 94 7 

- 116 17 

- 63 3 


6 

7 
7 


^274 8 


_S 



To this stmi may be added the Costs of Opposition, if 
any, and the fees payable on the Enrolment of the Speci- 
fication. 

The average cost of a Patent for the three kingdoms 
under the old law was estimated by Mr. Hindmarch at 
400Z. The average cost of a Patent for England alone was 
not less than 300Z. 

The following were the distinguishing points of Official 
Practice under the old law : — 

1. A separate Patent for England, Scotland, and Ire- 

land. 

2. An extension of the English Patent to the Channel 

Islands or the Colonies on payment of an extra fee. 

3. Payment of extra fees for every additional name in 

Patent after the first. 

4. The Patent was granted on the Report of the Law 

Officer on the Title and Particulars of Invention left 
at his Office, and termed the " Deposit Paper." 

5. The date of the Patent was the day of seahng, usually 

(except in opposed cases) about a month from the 
date of the application. 

6. The Patent was granted without any notice being 

given, except to persons who had entered Caveats 
at the offices of the Attorney and SoUcitor General. 

7. Titles of Patents were not restricted to one invention. 

8. In no case could a Specification be enrolled before the 

seahng of the Patent. 

9. In entering Oppositions, the fee only, without any 

statement of particulars in writing, was required. 
10. Specifications were enrolled in three different offices. 
As the changes in practice in all these respects introduced 
by the Act of 1852 wiU be set forth in the subjomed 
summary, it will only be necessary to advert here to the last 
item as having special reference to the duties of the 
Specification Department of the Commissioners' Office. 
The fees for searches paid at the three Enrolment Offices 

were : — , 

s. d. 

In the Petty Bag - - " ? „ 

Enrolment Office - - - 1 U 

" Rolls Chapel - - - 1_0 

6 6 

As it was generafly advisable to extend a search to the 
three offices, and for every search in each of the offices a 
separate fee was demanded, these expenses, coupled with 
the want of indexes, deterred most men from prosecuting 
any inquiry as to the priority of their mventioiiB. Where, 
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however, the apparent importance of a discovery afforded 
sufficient inducement for such an inquiry, weelcs were often 
occupied in the task, and from 21. to SI. have been paid by 
a single inventor in one day for searches at the Petty Bag 
Office alone.* 

Much of the delay and expense was due to the want of 
sufficient indexes. In 1851 a witness t before the select 
committee on the Patent Laws, thus stated his own 
experience : — 

" There is one great evil I found to exist, namely, that 
" the specifications are enrolled in three different offices ; 
" the Rolls Chapel, the Enrolment Office, and the Petty 
" Bag Office, and at none of them had they a complete 
" index of all the enrolled Specifications of Patents ; so 
" that, when an inquirer asks for a certain Specification, 
" they will look in their index which contains the 
" Specifications only which have been enrolled there ; and 
" if they have not the Specification asked for, they tell him, 
" ' We have no such enrolled Specification, you must go 
" ' elsewhere ; ' then they say, ' But you must nevertheless 
" ' P^y your fee for the search ; that is necessary ; ' then 
" he goes to the next office ; if they have it not there the 
" fee for the search is again demanded. He then goes to 
" the third office, and it may not be even there, as the 
" Specification may not have been enrolled. So that the 
" inquirer not only loses his time in running to all the 
" three offices, but he is compelled to pay three separate 
" fees." 

To add to this evil at neither the Enrolment Office nor the 
Petty Bag Office were persons allowed to make copies or 
even a single extract in writing. 

In the short space of five years the whole of the 13,561 
Specifications thus divided amongst three offices of enrol- 
ment have been copied, printed, and placed not only in the 
free library in the Commissioners' Office but in upwards of 
150 free and official libraries throughout the United 
Kingdom and its colonies. And this great work of printing 
the old series of Specifications has beer accomplished with- 
out interfering with the daily pubUoatior of the Specifications 
filed under the Act of 1852. 

The total number of Specifications under both old and 
new law thus printed, arranged, and made daily accessible 
to the public, is 43,458, forming 1,7 1 1 volumes of imperial 
8vo. including the lithographed Specification drawings. 

Of the total weekly number of visitors to the Com- 
missioners' Library, upwards of 200 are searchers for 
previous patents. 

Under the old system with three offices of record, the 
searches thus made, if confined to a single invention, would 
have cost the applicants, in fees, upwards of 1,000/. weekly, 
or 52,000/. per annum ; but as the facilities afforded by the 
Commissioners' Library encourage the utmost amount of 
research, it is no uncommon thing for an inventor or his 
agent to make some scores of searches in the course nf one 
day, the cost of which under the old system would have 
reached a startling amount. 

From the increasing industry exhibited by inventors in 
prosecuting searches for prior Patents, it may be inferred 
that the present system has not yet had a fair trial, and that 
if there were ever any grounds for apprehension as to the 
multiplication of Patents by the mere revival of old inventions 
that cause of alarm is daily diminishing by the readiness 
with which inventors are availing themselves of the facilities 
afforded by the Patent Office for undertaking their own 
preliminary examinations. 

Previous to the war, the staff of the United States Patent 
Office cost that country upwards of 24,000/. sterhng against 
the sum of 6,500/. paid to the officers and clerks in the 
English Patent Office. This large amount was due chiefly 
to the system of preliminary examination, a system which 
Judge Mason, one of the ablest Patent Commissioners of the 
United States, thus adverts to in his report to Congress in 
1856. 

" The multiplicity of business of the office renders it 
wholly impossible for the Commissioner to exercise a per- 
sonal supervision over the decision in each of the number- 
less cases presented for official action. When the examiner 
reports in favour of granting a Patent, it is issued without 
further question or examination. Under such circumstances 
the importance of correctness and uniformity of decision 
upon the first examination can hardly be too highly appre- 
ciated. This cannot be reasonably be hoped for under the 
system now in operation, and the more that system is ex- 
tended the greater the evil becomes. 



• See Mr. Woodoroft'a Evidence, 1849. 
t See Mr, 'Woodcroft's Eviden«e, 1851. 



" All our republican notions of propriety revolt at the 
idea of making the substantial rights of property of any 
citizen depend upon the mere discretion of an executive 
officer. Such a system seems rather Asiatic than Anglo- 
Saxon in its type and character. * * * When an ajjpli- 
cation, which should be patented, is rejected by thi.s office, 
no opportunity is allowed the applicant for showing the 
justice of his claims before a court or jury. If he has a 
natural right to what he has created, may he not in such 
circumstances be regarded as having been ' deprived of his 
property without due process of law,' and without the 
intervention of that great constitutional bulwark which he 
regards as a birthright — a fair trial before a regular judical 
tribunal ? " 

In his address to the English Commissioners of Patents 
the same learned judge and commissioner remarks, on the 
subject of printing and publishing specifications, — 

" The admirable example you have set in publishing the 
specifications and drawings in full, and putting them on 
sale at moderate price, so that all can easily provide them- 
selves with what they need for private use, will ere long, I 
trust, stimulate our own Government to do the like. 

" Nothing short of this in the way of publication can 
give permanent satisfaction." 

One British colony and tv/o foreign states have already 
followed the example of England in printing and publishing 
the specifications and drawings in full. 

In Canada the first volume was issued in 1860, under 
the title of Patents of Canada, from 1824 to 1849, 
Toronto, 1860, in royal 8vo., with woodcut drawings. 
Copy exhibited. 

The United States of America. [Each specification 
separately published as in England, with photogi-aphs of 
machines and models. 4to.] (Copy exhibited.) 

Kingdom of Italy : — Descrizione delle Macchine e Pro- 
cedimenti per cui vennero accordati attestati di Privativa, 
in conformita delle Leggi, 12 marzo, 1855, e 30 Ottobre^ 
1859, pubHcate d'ordine del Signer Minstro delle Finanze. 
Torino, 1855-62, 4to., with atlas in foUo. (Copy exhibited.) 

In Austria there was formerly an official publication of 
the descriptions and drawings of Patented Inventions, but 
this work was discontinued in 1847. It was entitled Bes- 
chreibung der Erfindungen und Verbesserungen fiir welche 
in den KaiserUch-Koniglichen osterreichischen Staaten 
Patent ertheilt wurden, und deren Privilegiums-Dauer nun 
erloschen ist. Herausgegeben aus Anordnung der Kaiser- 
Ijoh-Koniglichen allgemeinen Hofkammer. Wien, 1841-7 
6 vols., 4to., with copper-plate illustrations. 

In France, since 1811, a selection of specifications has 
been published, now extending to 134 quarto volumes, and 
about 20 vols, of catalogues in 8yo. ; but the fact of this 
being merely an eclectic work, and the absence of any in- 
telligible system of numeration or a general index, renders 
its use limited and difficult. The following is the title of 
this work :— Description des Machines et Procede's pour 
lesquels des Brevets d'Invention ont ^te pris, &c., &c.. &c 
Publiee par les Ordres de M. le Ministre de I'Agricuiture, 
du Commerce et des Travaux Publics. Paris, 1811-62' 
134 vols. 4to., and 20 vols. 8vo., with drawings 'in copper- 

The following is an extract beai'ing on the same subiect 
from the last Annual Report of the Commissioner of Pa- 
tents for the United States of America : 

" United States Patent Office, 
" January 31, 1862. 
****** 

" In making proi'ision for this great public want Con- 
gress should not be unmindful of the examples of other 
nations most advanced in the mechanical arts In Great 
Britain France, Sardinia, and Belgium, the specifications 
are pubhshed in full, ana m such a form that printed copies 
may be furnished to all who may apply for them at cost 
price while the entire publications are extensively distri- 
Duted for the free use of the pubhc. In Prussia, Saxony. 
and Bavaria, official journals are published containing ful 
abstracts and lists of the specifications of Patents The 
publications of specifications made by the French ffovern- 
Hient consist of 91 volumes, quarto, of the old law, and 35 
volumes, quarto, of the law of 1844. AU which have been 
presented to the library of this office. ^^ 

'• In Great Britain the publication of the specifications 
and drawmgs of patents has been made upon a sc^e "f 
magnificence which entitles it to be regaa-ded as one of her 
great national works The Great Seal Patent Office has 
published the complete specifications and dra^^,lL of 
Patents granted by that office since 1623, in two 3 th« 
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old law senes from 1623 to 1862, and the new series from 
October 1852 to the present time. The old law series, com- 
linn™^ ' '' P^*^°*s in nmnher, are contained in ahout 
you volumes, 460 foUo volumes of drawings, and the like 
number of unperial octavo volumes of letter-press. The 
indices form seven unperial octavo volumes. The cost of 
these works in 1859 amounted to 92,000?. The expense of 
printing for 1869 was estimated by the Commissioner of 
Patents at 17,500?. 

" 7^^ publications of the Great Seal Office consist of the 
specifications and drawings of Patents granted (the draw- 
ings are not photographic), a subject-matter index of Pa- 
tents, an alphabetical index of Patentees, a chronological 
index of Patents, Commissioners of Patents' Journals (pub- 
hshed semi-weekly), assignments of specifications of various 
classes of Patents, of which 20 volumes have been pub- 
lished, and all are in course of pubUcation. 

" The pubUcations are distributed among 107 libraries 
and offices in Great Britain, 26 Ubraries in the British 
Colonies, and 22 in foreign countries. Of these last, six 
are in the United States ; the cost of which has been up- 
wards of 10,000Z. The cost of the continuation is at least 
1,500?. weekly. For these costly works our government 
has been able to make no return except the meagre abstracts 
heretofore pubUshed by us." 

In 1858, after the Commissioners' publications had been 
placed in the great pubhc Ubraries of Paris, they excited 
much attention, and the Soraete d'Encouragement pour 
I'Industrie Nationale addressed to the French Government 
a recommendation to foUow the example thus set by the 
Commissioners of Patents in printing the specifications in 
fuU, each in a separate form, and with drawings in htho- 
graph. The Societe at the same time circulated a specimen 
number in close imitation of the English form, a copy of 
which is now produced. (Copy exhibited.) 

In no other states are the specifications pubhshed in a 
separate form; but extracts and drawings are given in 
various official and scientific journals- 
After the pubUcation of the specifications and indexes 
had been fairly commenced the Superintendent of Specifi- 
cations, with the sanction of the Commissioners, entered 
into correspondence with the Government of every country 
in which Patents for invention, or corresponding pri%'ileges, 
were granted ; and during the vacation of 1856 visited in 
person most of the Patent offices on the continent, with a 
view to efPecting an interchange of official pubUcations, and 
so ascertain the opinions of official persons abroad on the 
subject of an International Patent Law, at that time ander 
discussion. 

The residts were highly satisfactory, and led in most 
cases to an uninterrupted interchange of official pubUcations 
and documents of the utmost importance to persons in- 
terested in the Patent system at home and abroad. 

The laws, decrees, or ordinances, together with the rules 
and regulations relating to privilege for inventions in 
operation in foreign states and in British colonies have been 
published from time to time in the "Commissioners' 
Journal," and from the most authentic and extensive col- 
lection of Patent Laws in existence. The following adver- 
tisement from the " Commissioners' Journal " wiU serve as 
an index to the numbers now produced. (Copies ex- 
hibited.) 

FOREIGN and COLONIAL PATENT LAWS and 
RULES, being translations or copies of Official Communi- 
cations, may be found in the following Numbers of this 
Journal, published at 2c?. each, or 3rf. free by post :- 



Austria, No. 291 

Baden, and Petty States of 

Germany, No. 325. 
Bavaria, No. 262. 
Belgium, Nos. 292 and 348. 
British Guiana, No. 798. 
Canada, Nos. 279, 625, and 

856. 
Cape of Good Hope, No. 

727. 
Ceylon, No. 648. 
Cuba, No. 498. 
Dutch West Indies, No. 322, 
France, No. 228. 
Germany, No. 436. 
Greece, No. 325. 
Hanover, No. 231. 
India, Nos. 240, 348, 552, 

and 578._ 
Jamaica, No. 660. 
Lucca, No. 321. 
Mexico, No. 496. 
Netherlands, No. 289. 
Newfoundland, No. 858. 



New South Wales, No. 386. 
New Zealand, 861. 
Norway, No. 665. 
Parma, Piacenza, and Guas- 

talla. No. 321. 
Poland, No. 335. 
Portugal, No. 325. 
Prussia, Nos. 313 and 329. 
Queensland, No. 859. 
Roman States, No. 319. 
Russia, Nos. 334 and 608. 
Sardinia, Nos. 233, 235, 

636, 637, 639, and 640. 
Saxony, No. 236. 
SicUies (the Two), No. 316. 
Spain, No. 323. 
Sweden, Nos. 327 and 354. 
Tasmania, No. 860. 
Trinidad, 8S3. 
United States of America, 

Nos. 638, 646, 753, and 

789. 
Victoria, Nos. 186 and 359. 
Wurtemberg, No. 314. 



To show the general interest taken in the subject of 
protection for inventions and the great efPorts made 
throughout the country previous to 1852, to obtain legisla- 
tave enactment on the subject, a Ust is here submitted of 
bil^ introduced into ParUament and of the leading societies 
and committees formed in various parts of the kingdom for 
that object. ^ 

BilU brought into the House of Commons between 1832 and 
1852. 

A BiU to explain and amend the laws respecting Letters 
Patent for Inventions. Feb. 1833. 

A Bill to amend the laws respecting Letters Patent for 
jT 1833^' *° ^^"""^ ^^^ property therein to Inventors. 

A Bill to further amend the laws respecting Letters 
Patent for Inventions, and to settle the practice and lessen 
tne expense of obtaining the same. July 1833. 

A BiU to amend the laws touching Letters Patent for In- 
ventions. 1835. 

A Bin to amend the law relating to Letters Patent for 
Inventions, and for the better encouragement of the arts 
and manufactures. June 1836. 

A Bill to amend the practice relating to Letters Patent 
for Inventions, and for the better encouragement of the 
ai-ts and manufactures. 1837. 

A BiU to amend 5 & 6 WiU. IV. intituled An Act to 
t^Q^<? '^ touching Letters Patent for Inventions. 

1839, 

UM of the leading Societies and Committees for the Pro- 
motion of Patent Law Reform in 1851. 

Committee of the Society of Arts for legislative recogni- 
tion of the rights of Inventors. 1850. 

Art Protection Society for the amendment of the laws 
affecting Letters Patent, &c. 1850. 

Manchester Patent Law Reform Association. 1848. 

National Patent Law Amendment Association. 1851. 

United Inventors Association for the amendment of the 
laws affecting Inventions. 1851. 

Association of Patentees and Proprietors of Patents fo 
the protection and regulation of Patent property. 1851. 

Society for promoting scientific inquiries with socia 
questions. Reform on Patent Laws. 1851. 

Patent Law League. 1851. 

Birmingham Patent Law Reform Association. 1850. 

It is weU known that aU these societies agreed as to the 
more important reforms to be effected, and that the changes 
they suggested were substantially earned out by the Act of 
1852. 

As a proof of the general satisfaction given by the work- 
ing of the new law it may be remarked that not one of these 
societies is known to sur\'ive to take part in the present 
agitation, and that, with the exception of the very im- 
portant question of the trial of Patent causes, — a question 
more of a judicial than a ministerial character. 



B. 

The CoMMissioNEKS'of Patents' Publications. 

Letters Patent for inventions were granted under the 
Act 21 James I., c. 3, until the 1st October 1852, when the 
"Patent Law Amendment Act, 1852," 15 & 16 Vict., 
c. 83, came into operation ; and under this Act (together 
with the supplementary Acts 16 Vict., c. 6, and 16 & 17 
Vict., c. 115,) Letters Patent for the United Kingdom have 
since been granted. 

One of the conditions of the grant under the old Patent 
Law required the Patentee, within a limited time, to enrol 
a description or Specification of his invention in the High 
Court of Chancery. There was no provision for the printing 
of Specifications ; and when a copy was required for legal or 
other purposes, only a manuscript copy could be obtained, 
and that at great expense. 

The Patent Law Amendment Act authorized the Com- 
missioners of Patents to print Specifications, Indexes, 
Disclaimers, and Memoranda of Alterations, and to sell the 
same. Accordingly, in May 1863, the work of printing the 
Specifications was began. 

On the 13th September 1853, an advertisement appeared 
in the "Times" newspaper to the effect that some hundreds 
of Specifications were in the press and would be published as 
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£ s. 


d. 


3 





14 





3 10 





2 





7 6 






soon as the prices could be flxed._ Shortly after this, the 
Queen's printers commenced the sale of.printed Specifications 
at their printing office, and continued to sell them until the 
end of 1854. 

From the 1st January 1855, the printed Specifications 
and other publications of the Commissioners of Patents 
have been sold at the Great Seal Patent Office. 

By means of the printed Specifications, persons requiring 
office copies for evidence in courts of justice are enabled to 
obtain them at a cost which may be termed insignificant, 
when compared with the charges for manuscript copies 
under the old system, for the printed Specifications are sold 
at the cost price of the printing and paper, and the charge 
for certifying and sealing the office copy is but Is. The 
only additional expense incurred is in cases where there are 
coloured drawings ; and then the charge of the draughtsman 
for colouring the lithographic copies of the drawings must 
be paid. 

, As an average example, the accompanying certified 
printed copy of C. W. Siemens' SpecificatjoS, No. 2,366, 
8th November 1854, may be referred to. The cost of this 
certified copy (with one coloured sheet of drawing) is 8s. 8d. 
The items are as follows : 

s. d. 
Price of printed Specification 11 

Charge for colouring drawing - - & 9 

Certificate stamp -. '- 10 

8 8 

The expense of a manuscript official copy under the old 
system would be 71. 6s. ; the items being : 



Writing copy of Specification 
Stamps and paper for ditto 
Makiirg and colouring drawing 
Stamp for ditto 



By the printed copy, therefore, a saving of &l. 17s. 4d. 
out of 71. 6s. is effected, with the further advantage of great 
economy of time ; for the certified printed copy could be 
had in a day, but the preparation of the manuscript official 
copy would occupy not less than a fortnight. 

The accompanying certified printed copy of T. W. Gray^s 
Specification, No. 1,090, 15th April 1862, is an example of 
the cheapest official copy that can be had. The price of the 
printed Specification (which has no drawing) is Ad. and the 
certificate stamp Is., so that the whole cost of the copy is 
only Is. Ad. This certified copy could be obtained with 
only two or three hours' notice, whereas the time required 
for & manuscript official copy under the old system would be 
more than two or three days, and the cost \l. 14s. \Qd., the 
charge for writing the copy of Specification being \l. As., and 
the stamps and paper 10s. \Qd. 

The printed copy of T. Dunn's Specification, No. 751, 
18th March 1862, also sent herewith, proves in a striking 
manner the advantage of printing Specifications. The price 
of this copy, with the enormous litimber of 104 drawings, is 
21. 13s. As all the drawings are uncoloured, a certified copy 
for evidence would only cost one shilling additional; and' 
the time required for examination and comparison with the 
original Specification and drawings would not exceed two 
days. Now a manuscript official copy under the old system 
could not be procured (on account of the great number of 
drawings) in less than six months ; and the cost would be 
282Z. 3s. 2d., as thus set forth :— 

£ s. d. 
Writing copy of Specification - - 8 8 

Stamps and paper for ditto - - 3 7 2 

Making drawings . - - 260 

Stamps for ditto - - - 10 8 

j;282 3 2 

The printed Specifications are not only valuable as the 
means of supplying certified or official copies for evidence at 
a small cost and with great expedition, but they also enable 
the inventor, scientific men, or operative, at a very low price, 
to possess copies of the Specifications of any inventions in 
which he may be interested. 

Copies of Specifications and other publications of the 
Commissioners of Patents are forwarded by post from the 
Great Seal Patent Office, on the receipt of the amount of 
price and postage ; and of this privilege great numbers of 
persons avail themselves, each day's post bringing numerous 



letters containing orders for Specifications, &c.,* and post-: 
age stamps or Post Office orders to pay for the same. In 
fact, so great has been the demand for some Specifications, 
that second editions, of 260 copies each, have in many cases 
been required, and even a third edition has been necessary, 
as in the case of W. H. Perkin's Specification, No. 1984, 
26th August 1856, sent herewith. 

Moreover, the printed copies of the different Specifications, 
when arranged in their proper numerical order (and accom- 
panied by the indexes of Patents), are of great importance 
for reference by persons who are desirous of determining the 
novelty of an invention, or who wish to examine all the 
Specifications relating to a particular subject. In order, 
therefore, to diffuse the information contained in the Speci- 
fications as widely as possible, the Commissioners of Patents 
have presented complete sets of their works to the following 
places in the United Kingdom, on condition that they shall 
be rendered daily accessible to the public for reference or for 
copying, free of all charge : — 
Aberdeen {Public Library, Town House). 
Accrington (Mechanics' Institution, Bank Street). 
Belfast (Queen's College). 
Beverley (Guildhall). 
Birmingham (Birmingham and Midland Institute, Cannon 

Street). 
Bolton-le-Moors (Public Uhrary, Exchange Buildings). ~ 
Blackburn (Town Hall). 

Bradford, Yorkshire (Borough Accountant's Office, Corpora- 
tion Buildings, Swain Street). 
Brighton (Town Hall). • • 
Bristol (City Library King Street). 

Burnley (Office of the Burnley Improvement Commissioners). 
Bury. 

Cambridge (Free Library, Jesus Lane). 
Canterbury (Municipal Museum, Guildhall Street). 
Carlisle (Public Free Library, Police Office.) 
Chester (Town Hall, Northgate Street). 
Cork (Royal Cork Institution, Nelson Place). 
Crewe (Railway Station). ■> 
Darlington (Mechanics' Institute, Skinnergate). 
Dorchester. 
Drogheda. 

DubUn (Royal Dublin Society, Kildare Street). 
Dundalk (Free Library). 
Falmouth (Public Library, Church Street). 
Gateshead (Mechanics' Institute.) 
Gorton (Railway Station). 
Glasgow (Stirling's Library, Miller Street). 
Grimsby, Great (Mechanics' Institution, Victoria Street). 



• As an example, the orders by post received on Tuesday, December 2 
1862, are here given :— 



Messrs. Cocker, Brothers' Sheffield - 
Mr. T. Whittaker- - Nottingham 



Mr. W. Fisken 



Leonard and 

Lindley. 
Mr. W. Tasker - , - 
Messrs. Thomas Rowatt 

&Son. 
Mr. Charles Kendall - 
Mr. Robert Musket - 
Messrs. John Knight &Co. 
Mr. J. G. Hey - 



Mr. Peter J. Linsey - 

Mr. "William Jackson - 
Mr. James 'Wright 

Messrs. J. Petrio & Co. 

Mr. W. H. Preece 

Mr. John Roeliff - 
Mr. John Tatham 

Mr. Thomas'Sutton - 



Newoastle-on- 
Tyne. 
Nottingham 

Halifax - 
Edinburgh 

Bromley, Middx. 
Cheltenharh 
Kidderminster - 
Cleckheaton 



Manchester 

Oldham - 
Glasgow - 

Rochdale - 

Southampton 



Burnley 
Rochdale 



Specifloation 1,085 (1862) 

Specifications 2,874 (1867) 

661 (1868) 

120 (I860) 

1,690 (1861) 

Specification 1,221 (1862) 

Specification 957 (1862) 

S copies 

Specification 1,783 (1867) 

Patent Acts, &c., 1862 

Specification 1,078 (1862) 

Specification 1,202 (1862) 

Specification 815 (1862) 

Specifications 692 (1862) 

192 (1853) 

677 (185S) 

2,466 (1864) 

1.812 (1865) 

1.393 (1866) 

2,449 (1866) 

1,288 (1869) 

692 (1860) 

868 (i860) 

1,317 (I860) 

3,161 (I860) 

c! •« 1. 2,401 (1861) 

Specification 79 (I853) 

Speciflcation(dofflug comb 

Speciflcation 1,256 (1862) 

B„„ •« i- ^'^O (1882) 

Specifications 1,148 (1862) 

o„ -c .• ^'■'99 (1862) 

specifications 11,849 O S 

70 (1862) 

Specification 1,585 (°iS 

opeciflcations 791 (1862) 

797 (lSfi2i 

Specifications 3,080 (IS61) 

3,144 hsi5i) 

as (1862) 

96 ISts! 

laS (ISIB) 

248 (1862) 

258 1862 

288 1863 

822 1802) 

325 (1882) 

« . (1S62) 
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Halifax. 

Hanley, StafFordshire Potteries (Tomra Hall). 

Hartlepool West (.Literary and Mechanics' InstUution, 

Church Street). 
Hertford {Free Public Library, Town Hall). 
Huddersfield (Improvement Commissioners' Offices, South 

Parade). 
Hull {Mechanics' Institute, George Street). 
Ipswich {Museum Library, Museum Street). 
Keighley {Mechanics' Institute, North Street). 
Kidderminster {Public Free Library, Public Buildings, Vicar 

Street). 
King's Lynn, Norfolk {Stanley Library Athen(Bum). 
Lancaster {Mechanics' Institute, Market Street). 
Leamington Priors {Public Library, Town Hall). 
Leeds {Town Clerk's Office, Town Hall.) 
Leicester {Corporation Library, Tcwn Hall.) 
Limerick {Town Hall.) 

Liverpool {Free Public Library, Duke Street). 
London {British Museum). 

{Society of Arts, John Street, Adelphi). 

Macclesfield {Useful Knowledge Society). 

Maidstone (Free Library). 

Manchester {Free Library, Camp Field). 

Montrose {Free Library). 

Newark, Nottingham {Mechanics' Institute, Middle Gate). 

Newcastle-upon-Tyne {Literary and Philosophical Society). 

Newport, Monmouth {Commercial Room, Town Hall). 

Northampton. 

Norwich (Free Library, St. John's Maddermarket). 

Nottingham {Corporation Rooms, St. Peter's CImrch Side). 

Oldham {Town Hall). 

Oxford {Public Free Library, Town Hall). 

Paisley (Government School of Design, Gilmour Street). 

Plymouth (Mechanics' Institute, Princess Square). 

Preston, Lancashire (Dr. Shepherd's Library, the Institution, 

Avenham). 
Reading (Literary, Scientific, and Mechanics' Institution, 

London Street). 
Rochdale (Commissioners' Rooms, Smith Street). 
Rotherham (Board of Health Offices, Howard Street). 
Salford {Royal Museum and Library, Peel Park). 
Sheffield (Free Public Library, Surrey Street). 
Shrewsbury [Public Museum, College Street). 
Southampton (Corporation Library, Audit House). 
Stirhng (Burgh Library, Town House, Broad Street). 
Stockport Court House, Vernon Street, Warren Street). 
Sunderland (Corporation Museum, Athenteum, Fawcett 

Street). 
Tiverton. 

Wakefield (Mechanics' Institution, Barstow Square). 
Warrington (The Museum and Library). 
Waterford (Town Hall, The Mall). 
Wednesbury (Board of Health Offices). 
Wexford (Mechanics' Institute, Crescent Quay). 
Wigan. 

Wolverhampton (School of Practical Art, Darlington Street). 
Wolverton (Railway Station). 
Yarmouth, Norfolk (Public Library, South Quay). 
York (Lower Council Chamber, Guildhall). 



The Commissioneirs' Publications have been presented 
also to the following Public Offices, Seats of Learning, 
Societies, British Colonies, and Foreign States: — 

Public Offices. 

Admiralty — Department of the Surveyor of the Navy. 

. — - Steam Branch. Sheerness Dockyard. 

Deptford Dockyard. Portsmouth ditto. 

Woolwich ditto. Devonport ditto. 

Chatham ditto. Pembroke ditto. 

Artillery Institute, Woolwich. 
Board of Trade, WhitehaU. 
Ordnance Office, Pall MaU. 

Small Arms' Factory, Enfield. 

War Office, Pall MaU. 

India Office. ,, t ^ ^ 

Government Schools of Mines, &c., Jermyn Street, 

Piccadilly. 
Dubhn Castle, DubHn. , ,^ , ,. 

Rolls' Office, Chancery (Four Coui-ts), Dubhn. 
Office of Chancery, Edinburgh. 

Seats of Learning and Societies. 

Cambridge University. Queen's College, Galway. 
Trinity College, Dubhn. University College, London. 
Incorporated Law Society, Chancery Lane, London. 



British Colonies. 
Malta. Victoria— Patent Office, 

Cape of Good Hope. Melbourne. 

Mauritius. Parhamentary 

India — Bengal. Library, 

North- West Provinces. Melbourne. 

Madras. Pubhc Library, 

Bombay. Melbourne. 

Ceylon. New South Wales. 

South Australia. 
Tasmania. 
New Zealand. 
Newfoundland. Nova Scotia. 

Canada — Library of ParUa- New Brunswick. 

ment, Quebec. Prince Edward Island. 
Patent Office, To- Antigua. 

ronto. Barbados. 

Board of Arts and Jamaica. 
Manufactures for Trinidad. 
Lower Canada, British Guiana. 
Montreal. 

Foreign States. 
Austria — Handels Ministerium, Vienna. 
Bavaria — Konighche Bibliothek, Munich. 
Belgium — Ministere de I'lnterieur, Brussels. 
France — BibhothSque Imperiale, "j 

Conservatoire des Arts et Metiers, > Paris. 
H6tel de ViUe, J 

Societe Industrielle de Mulhouse. 
Gotha — Ducal Friedenstein CoUeotion. 
Hanover — Ministerium des Innern, Hanover. 
Netherlands — Ministere de I'lnterieur, The Hague. 
Prussia — Handels Ministerium, Berlin. 
Konighche Bibhothek, Berlin. 
Russia — Bibhotheque Imperiale, St. Petersburg. 
Sardinia — Ufficio deUe Privative, Turin. 
• Saxony — Polytechnische Schule, Dresden. 
Spain — ^^Madrid. 
Sweden — Stockholm. 

United States — The Patent Office, Washington. 
The Astor Library, New York. 
The State Library, Albany. 
The Franklin Institute, Philadelphia. 
The Free Library, Boston. 
The Philadelphia Library Company. 
Wurtemberg — Bibhothek des Musterlagers, Stuttgart. 

It may be here remarked that a set of the Patent publica- 
tions is of considerable value and magnitude, the whole 
forming the largest serial scientific work in the world. The 
cost of printing a single set is more than 1,450Z. The number 
of Specifications contained in a set, including those printed 
to the 22nd November 1862 (the last No. being 1,134 of 
this year), is 43,458. This amount is made up as follows : 
Specffications under old law, 13,561. New law: 1852, 
1,211; 1853,3,045; 1854,2,764; 1855,2,958; 1856,3,106; 
1857,3,200; 1358,3,007; 1859,3,000; 1860,3,196; 1861, 
3,276; 1862, 1,134. Total, 43,458. 

The 43,458 Specifications, when bound, would make 
1,711 volumes of moderate thickness. In the free pubhc 
library at the Great Seal Patent Office the Specifications 
composing the set devoted to the use of the pubhc are not 
bound, but are placed in their proper numerical order in 
1,711 cardboard cases of imperial 8vo. size. These cases 
have cloth sides and leather backs, are suitably labelled on 
the back to indicate the contents, and are arranged on the 
hbrary shelves in the same manner as bound voliunes. This 
plan of preserving the Specifications for reference has been 
adopted by several of the libraries to which sets of the 
Commissioners' works have been presented. 

The grant of a set of the Commissioners of Patents' 
pubUcations includes all the works which may be printed in 
continuation; and thus the libraries before referred to 
receive, by weekly deliveries, an annual addition of pubhca- 
tions amounting in value to nearly lOOl., and comprising, 
besides the Indexes of Patents, Abridgments, Com- 
missioners of Patents' Journals, &c., more than 3,000 
Specifications. 

In order that reference may be made with the greatest 
facihty to the Specifications t)f any particular inventions or 
classes of inventions. Chronological, Alphabetical, and Sub- 
ject-matter Indexes of Patents have been prepared and 
pinted. In the Chronological Index the titles of Patents ap- 
pear in chronological order and numbered consecutively ; 
the Alphabetical Index contains the names of Patentees 
arranged alphabetically ; and in the Subject-matter Index 
the various classes of inventions are placed under their 
proper heads, so as to afford the means of readily referring 
to any invention or inventions. The Chronological, 
Alphabetical, and Subject-matter Indexes under the old 
law extend from the earhest period to tiie commencement 
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of the new law (1st October 1862) ; and in addition to these 
indexes, there is a reference index, pointing out the oflttce 
where each Specification may be found, and the books in 
which Specifications, law proceedings, and other subjects 
connected with inventions have been noticed or reported. 
Under the new law separate Chronological, Alphabetical, and 
Subject-matter Indexes are prepared for each year. 

The Chronological, Alphabetical, Subject-matter, and 
Reference Indexes to the Patents granted under the old 
law were purchased (in accordance with the Act 16 Vict.,c. 5,) 
of Mr. Bennet Woodcroft, the Superintendent of Specifi- 
cations, who had prepared the same for his own private use 
long before the passing of the " Patent Law Amendment 
Act, 1852." 

An important and highly useful series of works remains 
to be noticed, namely the Abridgments of Specifications. 
Each vohime contains abstracts or abridgments of one class 
of inventions only, and so arranged as to form a Chrono- 
logical, Subject-matter, Reference, and Alphabetical Index 
to that class. Moreover, the abridgments are sold at prices 
so moderate as to enable the humblest inventor to examine 
for himself whether his discovery has been previously 
patented or not. 

A journal, entitled " The Commissioners of Patents' 
Journal" is published on the evenings of Tuesday and 
Friday in each week. It contains lists of 

Applications for Letters Patent. 

Grants of provisional protection for six months. 

Inventions protected for six months by the deposit of a 
complete Specification. 

Notices to proceed. 

Patents sealed. 

Patents extended. 

Patents cancelled. 

Patents on which the third year's stamp duty has been 
■ paid. 

Patents which have become void by non-payment of the* 
stamp duty of 501. before the expiration of the third 
year. 

Patents on which the seventh year's stamp duty has been 
paid. 

Patents which have become void by non-payment of the 
stamp duty of lOOl. before the expiration of the seventh 
year. 

Colonial Patents and Patent Law. 

Foreign Patents and Patent Law. 

Official advertisements and notices of interest to Patentees 
and inventors generally. 

A specimen case, of the kind used in the library at the 
Great Seal Patent Office for holding Specifications, is sent 
herewith, containing : — 

A list of the works printed by order of the Commissioners 

of Patents. 
Specimen labels for the backs of cases. 
Statement of plans for the preservation or binding of 

Specifications. 
Price lists of printed Specifications. Old and new law, 

from the earliest period to the end of the year 1860. 
Pamphlet containing copies of the Acts 15 & 16 Vict. c. 

83., 15 Vict. c. 6, and 16 & 17 Vict. c. 116, together 

with the Rules and Regulations of the Commissioners 

of Patents. 
Annual Reports of the Commissioners to Parliament for 

the years 1852-3, 1854, 1855, 1856 1857, 1858, 1859, 

1860, and 1861. 
Report of the Commissioners of Patents to the Treasury 

on th? subject of building a Patent Office, library, and 



The number of references to the Patents, from May 
1855 to the end of October 1867, has been 12,419, and 
those for the last 12 months number 7,194. 

References to the Specifications of Patents. 



C. 

Extract from the 9th Annual Report of The Royal 
Museum and Library of Salford; also a Table 
furnished by the Librarian, showing the number of refer- 
ences made to the Commissioners' Publications in the 
years 1854-57. 

The specifications of Patents, presented as they are issued 
by the Honourabld the Commissioners of Patents, have 
been referred to by Patentees and others to a considerable 
extent ; in fact, this collection has become a valuable acqui- 
sition to the Salford Library, both from the readiness and 
facility with which it can be consulted, and from the impor- 
tant information which it supplies. It now numbers 
22,946 Specifications, the sale value of which amounts to 
7S21. 8s. 7d. These have been placed on the shelves in two 
great divisions of old and new law ; the former arranged in 
numerical order, at present unbound, and the latter (aver- 
aging 100 volumes for each year since 1862) bound, 





1854-5. 


1855-6. 


1856-7. 


Kovember - 




238 


388 


December - 





196 


281 


January 


— 


308 


607 


February 


— 


95 


634 


March 


— 


338 


504 


April 


— 


357 


640 


May 


153 


292 


892 


June 


409 


456 


423 


July 


267 


501 


1,132 


August 


311 


341 


491 


September - 


122 


392 


477 


October 


344 


105 


725 




1,606 


3,619 


7,194 



Total 12,419 volumes referred to in 30 months, 

eluding indexes. 
Average 410 volumes monthly. 



D. 

Table extracted from The Eighth Annual Report 
(for 1860) on the working of the Free Library, Camp 
Field, Manchester. 

Specifications of Patents. 
Subjects referred to and number of references for the 
years ending September 5th 1857, 1858, 1869, and 1860, 
respectively. 



Subjects referred to. 



Adhesive substances - 

A^culture - - - 

Air engines 

Alarums, snares, &c. - 

Building materials and processes 

Bearings, wheels, &c. - 

Brewing and distilling 

Brush making, &c. 

Boots, shoes, clogs, &c. 

Chemical compositions 

Clocks and watches 

Cutting and working wood - 

Coaches and other road conveyances 

Drawing, &c - 

Dyeing and colouring - 

Engraving and printmg 

Electricity and galvanism 

Embossing, gilding, &c. 

Pire-arms ... 

Gas mannfactui'e 

Grinding, &c. - . - 



Hoisting machines 

Household furniture - 

Indiarfubber and gutta-percha 

Light and lighting 

Locks and keys - - . 

Medical treatment 

Metals and metallic substances 

Motive power and propulsion 

Measurmg and numbering - 

Metals, cutting and working - 

Musical instruments - 

Manure - . . . 

Nails and screws 

Oleaginous substances 

Paper-making ... 

Preserving and cooking 

Prevention of accidents 

Packing and pressing - 

Paint and painting 

Paving and road-making 

Railways and railway rolling stock 

Reft-igerating and cooling 

Steam and steam engines 

Smoke prevention 

Sewing machines 

Soap manufactures 

Ship building and navigation 

Stone working . - - 

Sugar - - . . . 

Sundries under various other classes 

Textile fabrics, and processes con- 1 

nected therewith - - J 

Tools for mechanical purposes 
Tanning and currying 
Telegraphs and signals 
Tar, pitch, and resin - 
TrunKs, boxes, bags, &o. 
Typo founding - 
Umbrellas ... 

Ventilation - - . . 

Water and other fluids, conducting I 

and filtering . . - j 



Number of Eeferences. 



1860. 1869. 1858. 1857. 



149 
47 
97 

667 
8 

176 
7 
54 

233 
7 



43 

660 

10 

89 

IS 

85 

269 

376 

69 

325 

583 

1797 

20 

230 
193 



2 

3 

6 

1164 

91 

2834 

146 

2614 

839 

20 

e 



9313 

168 

80 

1866 

29 

6 

1 

105 

812 

232 



144 
118 

4 

1342 

236 

15 

131 

1829 

74 

209 



692 
1,162 

217 
2 

S43 
8,785 



63 
9 



198 

221 

4 

204 

268 

21 

8 

1,094 

36 

24 

46 



40 

2,717 

1,056 

1,100 

256 

1 

8 

1,793 

440 

S,H4 

203 
2 

100 
1 

20 
2S0 

23 
626 



748 

153 

24 

356 
340 
176 



260 

420 

98 

76 

8 

718 

284 

193 

602 

258 
286 
100 

1,061 

437 
258 
202 
120 

119 



120 

187 

116 

109 

60 

1,29S 

26 

3,169 

1,378 

636 



73 



6,261 

839 
250 
120 
113 
120 



326 



141 
622 

941 
363 
286 

256 

160 

257 
1.069 

63 

264 

158 

449 

184 

2,197 

1,243 

490 

100 

195 
1,429 
1,190 

276 

2,185 

728 

206 

678 

97 



509 

1,639 

64 

250 

603 

48 

65 

120 
1,463 
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Subjects referred to. 



Waterproofing, &c. - . . 

Working of pearl, ivoiy, bone, &c. - 
Wearing apparel - . . 

Miscellaneous (beiuR unbound the') 
classification could not be taken J 



Number of Eefereuces. 



1860. 



128 

95 
1912 



Number of Patents granted during tte last two years and 
nine months of the Old Law. 



34 



29,241 1 36,972 



1858. 



47 



27,856 



1857^ 



100 



20,877 



Tear. 


Patents Granted. 


Imported from Abroad. 


1850 

1851 

1862 

(9 months.) 


512 
468 
469 


85 
60 

88 



E. 

Tables furnished at the request of Vice-Chancellor 
Wood. 

Number of disclaimers and memorandum of alterations 
enrolled during the last two years and nine months of the 
old law : — 



Number of Patents granted from October 1st, 1852, to 
December 31st, 1861. 



Tear. 










1850 


. 


. 


. 


- 18 


1851 


_ 


_ 


_ 


- 22 


1852 


[9 months] 


- 
New Law. 


- 


- 18 


1852 


. 


. 


_ 


7 


1853 


. 


_ 


_ 


- 15 


1854 


. 


. 


_ 


- 9 


1855 


_ 


« 


_ 


- 12 


1856 


. 


_ 


„ 


- 8 


1857 


. 


. 


« 


- 13 


1858 


» 


_ 




- 9 


1859 


. 


■ 


_ 


- 6 


1860 


- 


. 


_ 


- 2 


1861 


- 


. 


. 


- 3 



Year. 


Patents Granted. 


Imported from Abroad. 


1852 


1,211 


197 


(3 months.) 






1853 


3,045 


606 


1854 


2,764 


367 


1855 


2,958 


825 


1856 


3,099 


541 


1857 


3,200 


801 


1868 


3,007 


708 


1859 


3,000 


545 


1860 


3,196 


632 


1861 


3,276 


884 



Number of Patents repealed by scire facias from 
1617 to October 1852 - - - - 19 

Number of Patents repealed by scire facias from 
October 1852 to December 1861 - - None. 



Return of the number of Objections filed in the Office of the Commissioners of Patents for Inventions on the 
Applications for Letters Patent of each Year, 1852 to 1861 inclusive. 



Objections to Grant of Letters Patent before the Law Officer. 


Objections to sealing Letters Patent before the Lord Chancellor. 


Tears. 


Objections 
allowed. 


Objections 
disallowed. 


Application for 
Letters Patent 
abandoned. 


Objections 
allowed. 


Objections 
disallowed. 


Application for 
Letters Patent 
abandoned. 


Objections 
pending. 


TOTAI. 


1852 
1853 
1854 
1855 
1856 
1857 
1858 
1859 
1860 
1861 


5 

11 
5 

7 
7 
4 
3 
2 
3 
7 


60 
103 
56 
41 
49 
44 
41 
41 
31 
21 


4 
12 
6 
1 
5 
6 
4 

4 
2 


1 
1 

1 

1 


3 

4 
2 
6 
4 
2 
1 
4 
1 
2 


1 

1 


1 


73 
136 
69 
67 
66 
56 
49 
48 
40 
32 



Table showing the number of Patents granted by various States during the last Twenty Years. 





Great Britain. 


1 


United States. 


1 


-§ 


t 


i 


P4 


1 
II 

at 


1 
1 


1 


1 


1 


1 

1 


n 


'^ at 
C5 


>^ 


n a 

II 
1* 


1 
1 


1! 

MO 


1=5 

So 

2« 


is . 
"II 

§■£■3 


§ 
II 


1 " 


- 


- 


- 




- 


- 


- 


- 




- 


- 


- 




1842 
1843 
1844 
1845 
1846 
1847 
1848 
1849 
1850 
1851 
1852 

Oct.to 

1852 
1853 
1854 
1855 
1856 
1857 
1858 
1859 
1860 
1861 


Jan. to 
Oct. 

Deer. 
1,211^ 
3,045 J 
2,764 
2,958 
3,106 
3,200 
3,007 
3,000 
3,196 
3,276 


371 
420 
450 

572 
493 
493 
383 
514 
513 
455 
470 

3,099 

1,876 
2,044 
2,094 
2,028 
1,954 
1,975 
2,061 
2,047 


319 

618 
510 

558 
567 
683 
640 


110 

202 
142 


722 
2,666 
2,760 
2,937 
1,191 
1,953 
2,272 
2,462 

3,279 
4,065 
4,563 
5,398 
5,761 
6,110 
5,128 
6,439 
6,122 
5,941 


761 
819 
1,045 
1,246 
1,272 
1,531 
1,628 
1,955 
2,193 
2,258 

2,639 
2,673 
3,324 
4,435 
4,960 
4,771 
5,364 
6,225 
7,653 
4,643 


617 
531 

■602 
502 
619 
672 
660 

1,076 
995 
869 

1,020 
968 
1,902 
2,024 
2,502 
2,910 
3,710 
4.638 
4,819 
3,340 


Prom 

1830 to 

1854. 

7,497 

Prom 

1854 to 

1861. 

11,941 


406 
491 
634 
645 
715 
719 
664 
468 
669 


224 
199 
221 
170 
139 
183 
224 


12 
10 
16 
,31 
30 
29 
34 
39 
49 

73 

76 

78 
120 
120 
106 
112- 
131 
134 


65 
67 

72 
65 
78 
72 
80 
87 
57 

82 
84 
62 
63 
67 
63 
56 
44 
84 
102 


36 
41 
50 
50 
68 
69 
60 
70 
67 
61 

79 
81 
86 
67 
73 
64 
41 
87 
70 
99 


}26 

22 
18 
12 
8 
6 
16 
26 

16 
17 
29 
27 
38 
64 
4S. 
46 
65 


77 
125 
124 
112 
155 

97 

97 
115 

■97 

77 
36 
36 
25 
62 
41 
36 
48 
61 
61 


2 

2 

4 

6 

7 
10 
16 

8 
11 
16 

8 
23 
16 
32 
41 
29 
32 
-IS 
68 
69 


22 
28 
10 
S2 

26 
27 

«r 

23 
24 
26 


43 
26 
45 
23 
42 
42 


4 
9 
6 
6 

8 
2 
8 

9 
10 
12 

8 
22 
35 
27 
30 
38 
28 


14 

6 

9 
11 

7 

s 

6 

1 
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F. 

Results of the Examination of the first hundred 
inventions for which applications for Patents were made in 
each of the years 1855, 1858, and 1862. 

A.D. 1855. 

Of the first hundred inventions for which applications for 
Patents were made in the year 1 855, none are apparently of 
considerahle value ; but I believe it to be impossible to 
predict beforehand the value of any inventiop. 

. Four of the hundred inventions appear to be of some, 
but not of great value, and Patents were granted for all of 
them. 

One of these Patents Expired at the end of the third year 
of the grant, and two lat the end-of the seventh year; and 
consequently only one continues in force. 

The remaining 96 of the hundred inventions seem to be 
of little or no value ; and" Patents" were granted for 66 of 
them. One of these Patents became void at the end of the 
term of six months from the date thereof for want of a 
final Specification ; 50 expired at the end of the third year 
of the grant, and 13 ^t the end of the seventh year ; and 
consequently only two continue in force. Patents were not 
obtained for. the remaining 30 of the 96 inventions. 

It may be further remarked, that 16 of the above- 
mentioned 96 inventions are on the face of them old; six 
partly old ; and others might be found to be old on ex- 
amination ; and one for giving circular motion to a shaft, 
although new, is costly, complicated, and utterly unfit for 
use. 

Complete Specifications were filed with the applications 
in two cases only out of the hundred applications for Letters 
Patent. 

A.D. 1858. 

Of the first hundred inventions for which applications for 
Patents were made in the year 1858, none are apparently of 
considerable value. 

Three of the hundred inventions appear to be of some but 
not of much value; and Patents were granted for all of 
them ; but these Patents expired at the end of the third 
year of the grant. 

The remaining 97 of the hundred inventions seem to be 
of little or no value; and Patents were granted for 62 of them. 
48 of these Patents expired at the end of the third year of the 
grant, and 14 continue in iorce, but have not yet reached 
the seventh year of the term. Patents . were not obtained 
for the remaining 35 of the 97 inventions. 

Fourteen of the above-mentioned 97 inventions are ob- 
viously old ; one partly old ; many more on examination 
might be found to be old ; one for making curtains and wall 
hangings of indiarrubber is of a ridiculous character; and 
one ought not to have formed the subject of Letters Patent, 
but should have been registered under the Designs Act. 

Complete Specifications were filed with the applications 
ill two oases only out of the huiidred apphcations for Letters 
Patent. 

A.D. 1862. 

Of the first hundred inventions for which apphcations 
for Patents were made in the year 1862, one is apparently 
of considerable value; and a Patent was granted for it, 
which is still in' force. 

Of the same hundred inventions one appeared to be of 
some but not of great value ; and a Patent was granted 
for it, which also is still in force. 

The remaining 98 of the hundred inventions seem to 
be of little or no value. Patents were granted for 59 of 
them, but not ■ for the other 39. Three of these Patents 
became void at the end of the term of six months from the 
date thereof, for want of a Final Specification. Fifty-six 
Patents are consequently stiU in force, but have not yet 
reached the third year of the teijm. 

Seven of the before-mentioned 98 inventions are old ; 
others, on examination, njight be found to be so ; one is 
for an absurd mode of lubricating axles ; and one is a 
scheme for a perpetual motion. 

A Complete Specification was filed with the appUcation 
in one case only out of the hundred applications for Letters 
Patent. 

In our own country the probability is that many of the 
greatest improvements in arts, manufactures, and locomo- 
tion, would not to this hour have been brought into actual 
operation had preliminary examination been adopted. 

In the following cases I vAsh it to be understood that I 
believe that almost all the Patentees ivere the true inventors 
of what they brought into operation, but they were not the 
first inventors; still it is from the second inventors the 
public has been so greatly benefited : — 

Richard Arkwright's spinning frame was anticipated by 
that of Lewis Paul. 



James Nasmyth's steam hammer was anticipated by that 
proposed and patented by James Watt. 

Francis Petit Smith's screw propeller was anticipated by 
that proposed and patented by Charles Cummerow. 

Francis Ronalds transmitted messages by electricity 
through eight miles of wire in the year 1816. 

Messrs. Ruthveh's method of propeUing vessels by the 
discharge of water had formed the subject of an invention 
for which William Busk obtained a Patent. 

Franz Uchatius' improvement in the manufacture of 
cast steel was anticipated by the invention of John Wood, 
patented more 90 years before. 

Thomas Aldridge Weston's improved puUey, or system 
of pulleys, had been invented many years previous by 
Mr. Moore, and described in Carpenter's Mechanical Philo- 
sophy. 

Numerous other cases could be given of great inventions 
which never had been used, or that had fallen into disuse, 
but which were revived by subsequent inventors. 

To meet cases of this sort the clause (sect. II.) introduced 
by Lord Brougham into the Act 5 and 6 Will. IV., cap. 83, 
seems to have been too little acted upon. 



Prussian Patents. 



On the 8th July 1853, a.^ circular of inquiry relating to 
an amendment of the Prussian Patent Law was addressed 
by the Minister of Commerce, Trades, and Public Works, 
to various provincial governments and chambers of com- 
merce in Prussia. 

The most important question contained in the circular 
was whether previous examination before the grant of a 
Patent should be continued, or whether Patents should be 
granted without preliminary examination, leaving such in- 
vestigation to be made when the Patent should be dis- 
puted. 

The Chamber of Commerce at Berhn, the only one whose 
reply has been printed, was very decided in its condemnation 
of preliminary examination before the grant of a Patent. 

The number of Patents applied for and granted in 
Prussia during each of the years 1860, 1861, and 1862, was 
as follows : 



Year. 


Applications. 


Grants. 


1860 
1861 
1862 


974 
931 
973. 


83 
102 

75 


Total in 3 years 


2,878 


250 



Patents were, therefore, granted to only about 11 per 
cent, of the applications. 

It is not unfrequently the case that the Royal Board of 
Examiners, who report to tlie Minister of Commerce, Trade, 
and Public Works upon the novelty of an invention in the 
first instance before a Patent granted, subsequently find 
the invention to be old ; and on their making a further 
report, to that effect, the Patent is cancelled. 

The following copies of translations of documents 
relating to Prussian Patents show the process of granting 
and annuUing or repealing Patents in Prussia : 

1. Patent refused for want of noveltj'. 

2. Patent refused for want of novelty. 

3. Offer of Patent on certain conditions. 

4. Delivery of Patent cannot take place on account of 

prior publication of the invention. 

5. Copy of Patent. 

6. Summons to produce evidence that the Patent has 

been worked. 

7. Prolongation of the term within which the Patent 

must be worked. 

8. Second summons to produce evidence that the Patent 

has been worked. 

9. Annulment of Patent for want of evidence that it has 

been worked. 

10. Annulment of Patent for want of evidence that it has 
been worked within the prolonged term. 

11. Annulment of Patent fdr want of novelty. 

[1. Patent refused for want of novelty.] 
Translation. 
According to the opinion of the Royal Boai-d of Examiners, 
the process of separating silver from lead, as described in 
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your annexed application of the 22d November ult., is a 
combination of operations which have abeady been applied 
separately to the same object, and, therefore, according to 
tne existing principles, cannot be considered as new and 
patentable. 

Consequently your application for a Patent cannot be 
taken into consideration. 
Berlin, 22d Feb., 1863. 

Board of Commerce, Trades, and Public Works. 
IV. Section. 



[2. Patent refused for want of novelty.] 
Translation. 
In reply to your annexed application for the Patent, dated 
20th Dec. ult., you are informed that the Royal Board of 
Examiners are of opinion that neither the manufacture of 
crystallized chloride of lime, nor the use of said salt for 
deadening or fading colours, as described therein, present 
any novel or peculiar feature. 

Consequently the Patent applied for cannot be granted. 
Berlin, 2d Feb. 1863. 

Board of Commerce, Trades, and PubUc Works. 
IV. Section. 



[3. Offer of Patent on certain conditions.] 
Translation. 

From the report made by the Royal Board of Examiners 
on your application for a Patent, dated 17th ult., it appears 
that night signals produced by an intermittent concealment 
of the iUuminating body, abstractedly speaking are well 
known. Irrespectively, however, of tMs, your signal-appa- 
ratus fortelegraphing at night, and especially the mechanism 
for transmitting the rotary motion of the wooden cylinder 
provided with projections, on the lever apparatus operating 
the lift and descent of the screen, must be recognized as new 
and peculiar. 

You shall therefore obtain a Patent for 

" A signal apparatus for night telegraphs as illustrated 
" by a drawing and description, and as far as the same has 
" been ascertained to be new and peculiar, without preventing 
" others from using known parts thereof " for the term of 
five years throughout the Prussian Monarchy, provided you 
are wiUing to accept such a grant under those conditions. 
Your decision on that point must be dehvered within four 
weeks. 

The other day signals, as proposed by you, do not exhibit 
any novelty in principle, nor any improvements in practice 
of such like known arrangements ; for said signals, therefore, 
you cannot obtain a patent. 

BerUn, 23 December 1862. 

The Minister of Commerce, Trade, and Public Works. 
By order, 

(Signed) Delbruck. 



[4. Delivery of Patent cannot take place, on account of 
prior publication of the invention.] 

Translation. 

According to a communication made by the Royal Board 
of Examiners, the whole arrangement of the centrifugal dry- 
ing machine, as described in yoiu- application for a Patent 
of the 18th June A. C, has been completely published by 
drawing and description in the London Journal of Arts and 
Sciences, p. 341, June 1862. Thus the supposition that the 
arrangment of suspended plates in this machine for the 
reception of vessels containing the material about to be 
dryed presented a novel and peculiar feature, on the ground 
of which supposition a Patent for that part of the machine 
was offered to you on the 15th of last month, holds no 
longer good, and consequently according to art. I of the 
convention concluded on the 21st September 1842, between 
the different Statesof the Zollverein,the delivery of the Patent 
cannot take place. In bringing this to your notice you are 
requested to apply for the return of the documents accom- 
panying your petition of the 18th June a.c, and of the 
amount of one dollar sent in with your declaration of the 
17th of last month. 

Berlin, 4th Aug. 1862. 

The Minister of Commerce, Trades, and Public Works. 
(Signed) Von Holzbbink. 



[5. Copy of Patent.] 
Translation. 

By the supreme consent of His Royal Highness the 
Prince Regent of Prussia, in the name of His Majesty the 
King, I grant the Patent apphed for by Mr. J. H. F. 
Prillwitz, merchant of this town, for a machine for moulding 
candles as detailed by a description and drawing, without 
limiting other parties in using known parts of said 
machine. 

The present Patent becomes valid from to-day for five 
consecutive years in the whole extent of the Prussian 
monarchy, the Patentee, however, being bound to fulfil all 
the conditions of the Proclamation of the 14th October 1815 
relating to the grant of Patents, with the exception of s. 5 
concerning its publication, which wiR be undertaken by the 
Government. 

It is required most especially that the Patent machine 
should be put into practice in the Prussian monarchy 
within 12 months from the date of the present patent, 
and that such working should be attested by an official 
document under pain of forfeiture of the privilege. 

The cancellation, moreover, of the Patent is reserved, in 
case it should not be worked for a whole year during its 
duration. On the other hand, the Patentee, by fulfilling 
said conditions, shall be protected' everywhere in the 
exclusive enjoyment of his Patent during its legal term 
according to said Proclamation. No secrecy, however, 
about the Patent article is warranted to Mr. Prillwitz by said 
protection of the Government ; the Patent, moreover, is to 
be considered as cancelled (expired) whenever it can be 
shown that the supposition of novelty and peculiarity on 
which the grant of the Patent is based has been erroneous. 

Berhn, 23 October 1859. 

The Minister of Commerce, Trade, and Public Works. 
(l.s.) (Signed) Von der Heydt. 



[6. Summons to produce Evidence that the Patent has 

been worked.] 

Translation. 

You are herewith requested to produce, within four 

weeks, the required evidence about the practical working of 

your twisting machine as Patented on the 21st Feb. of last 

year, in default of which the Patent will be declared to be 

extinct. 

Berhn, 10th March 1862. 

Ministry of Commerce, Trade, and Public Works. 
IV. Section. 

(Signed) Hone. 



[7. Prolongation of the term within which the Patent must 
be worked.] 

Translation. 
In consideration of the circumstances adduced in your 
appUcation of the 1st day of this month, the required pro- 
longation of another year for producing evidence as to the 
actual working in the Prussian monarchy of your rotary 
press for conglomerating coal dust for fuel, as Patented 
2nd April of last year, is herewith granted to you. 
Berlin, 11th March 1862. 

Ministry of Commerce, Trade, and PubUc Works. 
IV. Section. 

(Signed) Hoene. 



[8. Second summons to produce evidence that the Patent 

has been worked.] 

Translation. 

With reference to the term of three months granted to 

you on the 1st December of last year, you are herewith 

requested to produce evidence as to the practical working 

of your brick machine, as patented on the 20th November 

1860, within four weeks, at the latest, in default of which 

the Patent granted to you will be cancelled without further 

notice. 

Berhn, 6th March 1862, 

Ministry of Commerce, Trade, and Public Works. 
IV. Section. 

(Signed) Hoene. 



[9. Annulment of Patent or want of evidence that it has 

been worked.] 

Translation. 

The Patent granted to you on the 20th November 1860 

for a brick machine in its entire composition, as far as 
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according to drawing and description, the same lias been 
deemed to be new and peculiar, and without preventing 
others from using known parts thereof, has been annulled 
agreeably to the proper warning to you, and in consequence 
of your having failed to produce evidence as to the workmg 
of the machine within the term granted to you on the 16th 
March of this year. 
Berlin, G May 1862. 
Ministry of Commerce, Trade, and Public Works. 
By order 

(Signed) Delbruck. 



[10. Annulment of Patent for want of evidence that it has 

been worked within the prolonged term.] 

Translation. 

The Patent granted to you for an imported invention of 

" a freezing apparatus," as illustrated by a drawing and 

description, the entire combination of which has been found 

to be novel and peculiar, and without preventing other 

parties from using known parts thereof, has been cancelled 

according to the notice given to you on the 12th of Ivlj of 

last year, since you failed to give evidence as to the working 

of the Patent apparatus within the prolonged term up to 

the 15th of the present month. 

The Minister of Commerce, Trades, and Public "Works. 
By order 

(Signed) Delbruck. 
Berlin, 28th January 1863. 



[11. Annulment of Patent for want of novelty.] 

Translation. 

The Patent for an imported invention granted to you on 
the 1st of December 1858, for the term of five years, and 
bearing the following title : — 



" An apparatus in presses for the manufacture of pressed 
" leaden pipes, and for tinning their inside," 
contains the provision that the Patent shall be considered 
as null and void (extinct), in case it should be shown that 
the supposition made in granting the same, viz., that the 
object was new and peculiar, or that it has first been intro- 
duced into the Prussian monarchy, or worked by you, has 
been erroneous. 

According to a report made by the Royal Board of 
Examiners, said Patent apparatus is the same as has been 
Patented on the 28th January 1858 by John Henry Johnson, 
the Official Specification being published by the Patent 
Office, sub. No. 166, ann. 1858. 

Now the mere fact (if known), of the Specification con- 
taining the complete drawing and description of said 
apparatus, having abeady long been published previous to 
the date of your Patent, would, according to provision I. of 
the convention concluded on the 21st September 1842, 
between the difFerent States of the Zollverein, have sufficed 
for a rejection of your application. But it is shewn, 
moreover, thereby, that the apparatus had been brought to 
general public notice by a publication even previous to the 
day when the Patent was granted, and since, according to 
the express provision of said convention. Patents are not to 
be granted, even in case of their being apphed for previous to 
such a publication, your appeal of the 28th March a.c. is 
not to be taken into consideration, but, on the contrary, said 
Patent for an important invention must be and is herewith 
cancelled, according to the provision contained therein, since 
the supposition made in granting the Patent of the 1st 
December of last year, viz., that the object was new and 
pecuhar, and was not yet known in Prussia, proves to be 
erroneous. 

Berlin, 4th May 1859. 
The Minister of Commerce, Trades, and Public Works, 
(Signed) Von deb Heydt. 



(2.) — Appendix to the Evidence of Me. Edmunds. 



Appendix A. 

Rules and Eegulations. 
[ This Paper contains all the Rules and Regulations 

now in force. — Zlst Dec. 1861.] 
Patent Law Amendment Act, 1852. — Rules and Regulations 
under the Acts 15 & 16 Vict. c. 83, and 16 & 17 Vict. 
c. 115, for the passing of Letters Patent for Inventions. 
Patent Law Amendment Act, 1852. 
First Set op Rules and Regulations under the Act 
15 & 16 Vict. c. 83., for the passing of Letters Patent 
for Inventions. 

By the Right Honourable Edward Burtenshaw 
Lord St. Leonards Lord High Chancellor of 
Great Britain, the Right Honourable Sir John 
RomiUy Master of the Rolls, Sir Frederic 
Thesiger Her Majesty's Attorney General, and 
Sir FitzRoy Kelly Her Majesty's SoMcitor Gene- 
ral, being four of the Commissioners of Patents 
for Inventions under the said Act. 
Whereas a commodious office is forthwith intended to be 
provided by the Crown as the Great Seal Patent Office ; 
and the Commissionei s of Her Majesty's Treasury have, 
under the powers of the said Act, appointed such office as 
the office also for the purposes of the said Act. 

I. All petitions for the grant of Letters Patent, and all 
Declarations and Provisional Specifications, shall be left at 
the said Commissioners' office, and shall be respectively 
written upon sheets of paper of twelve inches in length by 
eight inches and a half in breadth, leaving a margin of one 
inch and a half on each side of each page, in order that 
they may be bound in the books to be kept in the said 
office. 

II. The drawings accompanying Provisional Specifications 
shall be made upon a sheet or sheets of parchment, paper, or 
cloth, each of the size of twelve inches in length by eight 
inches and a half in breadth, or of the size of twelve inches 
in breadth by seventeen inches in length, leaving a margin 
of one inch on every side of each sheet. 

III. Every provisional protection of an invention allowed 
by the Law Officer shall be forthwith advertised in the 
London Gazette, and the advertisement shall set forth the 
name and address of the petitioner, the title of his inven- 
tion, and the date of the application. 

IV. Every invention protected by reason of the deposit 
of a Complete Specification shall be forthwith advertised in 
the London Gazette, and the advertisement shall set forth 



the name and address of the petitioner, the title of the in- 
vention, the date of the application, and that a Complete 
Specification has been deposited. 

V. Where a petitioner applying for Letters Patent after 
provisional protection, or after deposit of a Complete Speci- 
fication, shall give notice in writing at the office of the Com- 
missioners of his intention to proceed with his application 
for Letters Patent, the same shall forthwith be advertised in 
the London Gazette, and the advertisement shall set forth 
the name and address of the petitioner and the title of his 
invention; and that any persons having an interest in op- 
posing such application are to be at hberty to leave par- 
ticulars in writing of their objections to the said application 
at the office of the Commissioners within twenty-one days 
after the date of the Gazette in which such notice is issued. 

VI. The Lord Chancellor having appointed the Great 
Seal Patent Office to be the office of the Court of Chancery 
for the filing of Specifications, the said Great Seal Patent 
Office and the office of the Commissioners shall be combined ; 
and the Clerk of the Patents for the time being shall be the 
Clerk of the Commissioners for the purposes of the Act. 

VII. The office shall be open to the public every day, 
Christmas Day and Good Friday excepted, from ten to 
four o'clock. 

VIII. The charge for office or other copies of documents 
in the office of the Commissioners shall be at the rate of 
twopence for every ninety words. 

(Signed) St. Leonards, C. 

John Romilly, M.R. 
Fred. Thesiger, A.G. 
FiTzRoY Kelly, S.G. 
Dated the 1st Oct. 1852. 



Patent Law Amendment Act, 1852, 

15 & 16 Vict. c. 83. 
By the Right Honourable Edward Burtenshaw 
Lord St. Leonards Lord High Chancellor of 
Great Britain, and the Right Honourable Sir 
John Romilly Master of the Rolls. 
Ordered, That there shall be paid to the Law Officers 
and to their clerks the following fees : 
By the person opposing a grant of Letters Patent. 

£ s, d 

To tlie Law Officer - - . - 2 12 G 

To his clerk - - . - 12 6 

To his clei'k for summons • - - 6 
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By the petitioner on the hearing of the case of opposition. 

£ s. d 

To the Law Officer - - - 2 12 6 

To his clerk - . . - 12 6 

To his clerk for summons - - 5 

By the petitioner for the hearing, previous to the fiat of the 

Law Officer allowing a Disclaimer or Memorandum 

of Alteration in Letters Patent and Specification. 

To the Law Officer - - - 2 12 6 

To liis clerk - - . 12 6 

By the person opposing the allowance of such Disclaimer 

or Memorandum of Alteration, on the hearing of the 

case of opposition. 

To the Law Officer - - . - 2 12 6 

To his clerk - - . 12 6 

By the petitioner for the fiat of the Law Officer allowing a 

Disclaimer or Memorandum of Alteration in Letters 

Patent and Specification. 

To the Law Officer - . - 3 3 

To his clerk - - . - 12 6 

(Signed) St. Leonards, C. 

John ,Ro.M ILLY, M.R. 
Dated the 1st Oct. 1852. 



Patent Law Amendment Act, 1852, 
15 & leVicT. c. 83. 
Ordered by the Right Honourable Edward Burtenshaw 
Lord St. Leonards, Lord High Chancellor of Great Britain. 
L All Specifications in pursuance of the conditions of 
Letters Patent, and all Complete Specifications accom- 
panying petitions and declarations before grant of Letters 
Patent, shall be filed in the Great Seal Patent Office. 

II. All Specifications in pursuance of the conditions 
of Letters Patent, and all Complete Specifications accom- 
panying petitions for the grant of Letters Patent, shall be 
respectively written bookwise upon a sheet or sheets of 
parchment, each of the size of twenty-one inches and a half 
in length by fourteen inches and three fourths of an inch 
in breadth ; the same may be written upon both sides of 
the sheet, but a margin must be left of one inch and a half 
on every side of each sheet. 

III. The drawings accompanying such Specifications 
shall be made upon a sheet or sheets of parchment, each of 
the size of twenty-one inches and a half in length by 
fourteen inches and three fourths of an inch in breadth, or 
upon a sheet or sheets of parchment, each of the size of 
twenty-one inches and a half in breadth by twenty-nine 
inches and a half in length, leaving a margin of one inch 
and a half on every side of each sheet. 

IV. The charge for office or other copies of documents 
in the Great Seal Patent Office shall be at the rate of two- 
pence for every ninety words. 

(Signed) St. Leonards, C. 

Dated the 1st Oct. 1852. 
]\jQrfE. — It is recommended to applicants and patentees to 
make their elevation drawings according to the scale of 
one inch to afoot. 



of the Commissioners in Dublin for the filing of copies of 
Specifications, Disclaimers, Memoranda of Alterations, Pro- 
visional Specifications, and certified duplicates of the 
Register of Proprietors. 

V. All such transcripts, copies, and certified duplicates 
shall be bound in books, and properly indexed, and shall 
be open to the inspection of the public at the said En- 
rolment Office every day, Christmas Day and Good Friday 
excepted, from ten to three o'clock. 

VI. The charge for office copies of such transcripts, 
copies, and certified duphcates, enrolled and filed as afore- 
said, shall be at the rate of twopence for every ninety 
words. 

■V4i. .J^e-WaH=aHt— is-te-fee— g^aated — fei-tfee 

sealiHg-ef— aey— tettefs— l^ateHt-wfeiefe^- eeetaifis 

twe-er-mefe-distiaet-sabsta«ti¥e-Hwe8tieH«. 

VIII. A provision is to be inserted in all Letters Patent 
in respect whereof a Provisional and not a Complete Spe- 
cification shall be left on the appHcation for the same, 
requiring the Specification to be filed within six months 
from the date of the application. 

IX. No amendment or alteration, at the instance of the 
applicant, will be allowed in a Provisional Specification 
after the same has been recorded, except for the correction 
of clerical errors or of omissions made^er incuriam. 

X. The Provisional Specification must state distinctly and 
intelligibly the whole nature of the invention, so that the 
Law Officer may be apprised of the improvement, and of 
the means by which it is to be carried into effect. 

(Signed) St. Leonards, C. 

John Romilly, M.R. 
Fred. Thesiger, A.G. 
FitzRoy Kelly, S.G. 
Dated the 15th Oct. 1852. 



Patent Law Amendment Act, 1852. 
Second Set op Rules and Regulations under the 
Act 15 & 16 Vict. c. 83., for the passing of Letters 
Patent for Inventions. 

By the Right Honourable" Edward Burtenshaw 
Lord St. Leonards Lord High Chancellor of 
Great Britain, the Right Honourable Sir John 
Romilly Master of the RoUs, Sir Frederic 
Thesiger Her Majesty's Attorney General, 
and Sir FitzRoy Kelly Her Majesty's Solicitor 
General, being four of the Commissioners of 
Patents for Inventions under the said Act. 

I The office of the DirectoiT of Chancery in Scotland, 
being the office appointed by the Act for the recording of 
Transcripts of Letters Patent, shall be the office of the 
Commissioners in Edinburgh for the filing of copies of 
Specifications, Disclaimers, Memoranda of Alterations Pro- 
visional Specifications, and certified duphcates of the 
Register of Proprietors. , .-n i t v i 

II All such transcripts, copies, and certified duphcates 
shall be bound in books, and properly mdexed ; and^all 
be open to the inspection of^the public at the said office, 
every day from ten to three o'clock. 

III. The charge for office copies of such transcripts, 
copies, and certified duphcates, recorded and filed m the 
said office, shaU be at the rate of twopence for every ninety 

^"iV^'The Enrolment office of the Court of Chancery in 
Dublin, being the office appointed by the Act for ilie en- 
rolment of transcripts of Letters Patent, shall be the office 

A 



Patent Law Amendment Act, 1852, 
15 & 16 Vict. c. 83. 
Ordered by the Right Honourable Edward Burtenshaw 
Lord St. Leonards, Lord High Chancellor of Great Britain. 
Every application to the Lord Chancellor against or in 
relation to the sealing of Letters Patent shall be by notice, 
and such notice shall be left at the Commissioners' Office, 
and shall contain particulars in writing of the objections to 
the sealing of such Letters Patent. 

(Signed) St. Leonards, C. 
Dated the 15th of Oct. 1852. 



The Lord Chancellor (Lord Cranworth) and the Master 
of the Rolls, by the following Report, dated the 1st May 
1853, for the reasons therein contained, reduced the scale 
of fees to be allowed to the Attorney and Solicitor General 
of England and their clerks. 

Patent Law Amendment Act, 1852. 16 & 16 Vict. c. 83. 
" To the Lords Commissioners of Her Majesty's Trea- 
sury. 

" We, the Right Honourable Robert Monsey Lord 
Cranworth, Lord High Chancellor of Great Britain, 
and the Right Honourable Sir John Romilly, 
Master of the Rolls, being two of the Com- 
missioners of Patents for Inventions under the 
above-mentioned Act, 
" Report as follows : 

" Whereas the Right Honourable Edward Burtenshaw 
Lord St. Leonards, Lord High Chancellor of Great Britain, 
and the Right Honourable Sir John Romilly, Master of the 
Rolls, did by their Report of the 13th day of December 
last, addressed to the Lords Commissioners of Her Majesty's 
Treasury, under the provisions of the 48th section of the 
said Act, appoint the following scale of fees to he paid to 
the Law Officers and their clerks, on passing Letters Patent 
for inventions, until further orders : 

" Four guineas to the Law Officer on each reference 
for provisional protection, under section 8 of the 
Act. 
" Four guineas to the Law Officer on each reference of 
Complete Specification on apphcation for warrant, 
sections 9 and 12 of the Act. 
" Ten shillings to the clerk of the Law Officer on each 

of the above references. 

" Two guiijeas to the Law Officer on each warrant for 

Letters Patent : 

" And the said Lord St. Leonards and Master of the 

Rolls did also in their said Report recommend that the 

Lord Chancellor and Master of the Rolls for the time being 

should meet at the end of every current year, and should 

report to the Treasury from time to time, whether in their 

opinion it is expedient that any of the fees in the said 
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Report recommended, or to be recommended by any future 
Report, should be varied or altered : 

" And whereas it appears to us, from the number of 
applications recorded in the Commissioners' Office since 
the date of the said Report, that the fee payable to the Law 
Officer for the current year, upon the scale appointed by the 
said Report, will in the aggregate amount to a much larger 
sum than is reasonable and proper for the due remuneration 
of the said Law Officers and their clerks : 

" Therefore, we do hereby appoint that, from and after 
the 15th day of May instant, the following fees shall be 
paid to the Law Officers and their clerks until further order, 
in lieu of the before-mentioned fees settled by the said 
former order, that is to say — 

" Two guineas to the Law Officer on each reference 
for provisional protection, under section 8 of the 
Act. 
" Two guineas to the Law Officer on each reference ot 
Complete Specification on application for warrant, 
sections 9 and 12 of the Act. 
"Five shillings to the clerk of the Law Officer on 

each of the above references. 
" One guinea to the Law Officer on each warrant for 
Letters Patent." 

The Lords Commissioners of Her Majesty's 
Treasury, by minute of the 17th May 1863, 
fully concurred in the propriety of reducing 
the scale of fees allowed to the Law Officers 
as recommended in the above Report, and 
thereby sanctioned the same. 



Patent Law Amendment Act, 1852. 

Thied Set of Rules and Regulations under the 
Act 15 & 16 Vict. c. 83., for the passing of Letters 
Patent for Inventions, and under the Act of the 
16 & 17 Viet. c. 115. 

By the Right Honourable Robert Monsey Lord 
Cranworth Lord High Chancellor of Great 
Britain, the Right Honourable Sir John Ro- 
milly Master of the Rolls, Sir Alexander James 
Edmund Cockburn Her Majesty's Attorney 
General, and Sh Richard BetheU Her Majesty's 
Solicitor General, being four of the Commis- 
sioners of Patents for Inventions under the said 
Actofthel5&16Vict. c. 83. 
It is ordered as follows : — 

Rule VII. of the Second Set of Rules and Regulations 
of the Commissioners, dated the 15th October 1852, is 
hereby rescinded. 

I. Every application for Letters Patent, and every title 
of invention and Provisional Specification, must be limited 
to one invention only, and no provisional protection will 
be allowed or warrant granted where the title or the Provi- 
sional Specification embraces more than one invention. 

II. The title of the invention must point out distinctly 
and specifically the nature and object of the invention. 

III. The copy of the Specification, or Complete Specifi- 
cation, directed by the Act 16 & 17 Vict. c. 115. sect. 3. to 
be left at the office of the Commissioners on filing the Spe- 
cification or Complete Specification shall be written upon 
sheets of brief or foolscap paper, briefwise, and upon one 
side only of each sheet. The extra copy of drawings, if 
any, left with the same, must be made as heretofore, and 
according to the directions contained in Rule III. of the 
Lord Chancellor, dated the 1st October 1852. 

IV. The copy of the Provisional Specification to be left 
at the office of the Commissioners on depositing the same 
shall be written upon sheets of brief or foolscap paper, 
briefwise, and upon one side only of each sheet. The 
extra copy of drawings, if any, left with the same, must 
be made as heretofore, and according to the directions 
contained in Rule II. of the Commissioners, dated the 1st 
October 1852. 

V. All Specifications, copies of Specifications, Provisional 
Specification's, petitions, notices, and other documents left 
at the office of the Commissioners, and the signatures of 
the petitioners or agents thereto, must be written in a large 
and legible hand. 

VI. In the case of all petitions for Letters Patent left at 
the office of the Commissioners after the 31st day of De- 
cember 1 853, the notice of the appHcant of his intention 
to proceed for Letters Patent for his invention shall be 
left at the office of the Commissioners eight weeks at the 
least before the expiration of the term of provisional pro- 
tection thereon, and no notice to proceed shall be received 
unless the same shall have been left in the office eight 
weeks at the least before the e?ipiration of such provisional 
protection ; and the application rfo the warrant of the Law 
Officer and for the Letters Patent must be made at the 



office of the Commissioners twelve clear days at the least 
before the expiration of the term of provisional protection, 
and no warrant or Letters Patent shall be prepared unless 
such application shall have been made twelve clear days at 
the least before the expiration of such provisional protec- 
tion : Provided always, that the Lord Chancellor may in 
either of the above cases, upon special circumstances, allow 
a further extension of time, on being satisfied that the 
same has become necessary by accident, and not from the 
neglect or wilful default of the applicant or his agent. 
(Signed) Cranworth, C. 

John Romilly, M.R. 

A. E. Cockburn, A.G. 

Richard Bbthbll, S.G. 
Dated the 12th of Dec. 1853. 



Patenit Law Amendment Act, 1852, 

16&17 Vict. c. 115. 
By the Right Honourable Robert Monsey Lord 
Cranworth, Lord High Chancellor of Great 
Britain . 

Whereas by the <^ct 16 & 17 Vict. c. 116., the Lord 
Chancellor is empowered to extend the time for the sealing 
of Letters Patent for an invention, and for the filing 
of the Specification thereon, limited to the period of one 
month after the expiration of the six months of provisional 
protection of such invention, provided the delay in sealing 
such Letters Patent and in filing such Specification has 
arisen from accident, and not from the neglect or wilful 
default of the applicant. 

It is ordered as follows : 

Every petition addressed to the Lord Chancellor praying 
for the extension of time for the sealing of Letters Patent, 
and for the filing of the Specification thereon under the 
provisions of the Act of the 16 & 17 Vict. c. 116., and the 
affidavit accompanying the same, shall be left at the office 
of the Commissioners of Patents. And in every case where 
the delay in sealing such Letters Patent and in filing such 
Specification is alleged to have been caused by adjourned 
hearings of objections to the grant of such Letters Patent 
before the Law Officer to whom such objections may have 
been referred, the petitioner, before leaving his petition as 
aforesaid, shall obtain the certificate of such Law Officer to 
the efFect that the allegations in respect of such adjourned 
hearings and causes of delay are, in the opinion of such 
Law Officer, correct, and that the delay arising from such 
adjourned hearings has not been occasioned by the neglect 
or default of the petitioner ; and such certificate shall be 
written at the foot of or shall be annexed to such petition. 

Cranworth, C. 

Dated this 17th day of July 1854. 



Patent Law Amendment Act, 1852. 

I. In any application for a Patent which is stated to be 
a communication, the declaration must state the name and 
address of the party from whom it has been received, in the 
following manner : — 

No. 1. Wlren declaration is made in the United Kingdom 
— " That it has been communicated to me from abroad by 
(here insert name and address in full)." 

No. 2. In other cases—" That it is a communication from 
(A.B.) a person resident at (here insert address in full)." 

II. All Provisional Specifications must be written on one 
side only of each sheet. 

FitzRoy Kelly. 
,, , , H. M. Cairns. 

Dated 23rd Feb. 1859. 



Appendix B. 



Copy of Ordees vacating Entries made in Register 

OF Proprietors. 
Mastek of the Rolls. 

Mr^latham. Friday, the 24th day of April, in the 20th 
year of the reign of Her Majesty Queen 
V ictoria, 185/ : 
In the matter of the Patent Law Amendment 

Act, 1852: 
And in the matter of certain Letters Patent 
granted to George Green, of Mile End in 
the county of Middlesex, bearing date 'the 
1st day of October 1852 : 
And in tlie matter of an assignment of the 
said Letters Patent, and the entry thereof 
_ m the Register of Proprietors of Patents 
^r. ff" ™°*i°" tl^is day made unto the Rioht Honourablp 
the Master of the Rolls by counsel for ^Idvil^v"^son, of 
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wS iS^V -u 'H °f London, merchant; and 

mrchant 3, '^*°°'°^^^*°^d Court, afor^aid, 

WUUam GenriTf ^T"^ '"'"'^^^l *°' ^^°'S^ Green and 
yilJiam tieorge Nelson Green; and upon readme- an affi 

Ja™ I85V 5' ffi ^''Sr^'^^nt dated the 27th day of 

darof^L^tt'lS^^ ^^^"J^-^^'i^"™^"* ^^^'^ the 18th 
flf^^ i ofi J 1855 an affidavit of the said George Green 
filed the 23rd day of AprU 1867, and the exhibits A. B. mid C 

cl^h7v\^^^n^''^H^^^^^' of Proprietors at the 
Great Seal Patent Office of the assignment of the 18th day 

lltn^ lSo5 from George Green to William George 
Iselson Green, of certam Letters Patent granted to the said 
George Green, and bearing date the 1st day of October 
1852, be vacated; and it is ordered that the said George 

said Melvil ^ dson and Samuel Haven Hamilton their costs 
of this apphcafaon to be taxed by the proper Taxing Master 
01 the l^ourt of Chancery. 



Master of the Rolls. 



Mr. Merivale, 
EcR. Fo. 50. 

Order to vary 
Ifcegister of Pre 
prietors left in 
the Office 20th 

Nov. 185S. 



Thursday, the 3rd day of June, in the 21st 
year of the reign of Her Majesty Queen 
Victoria, 1858 : 

In the matter of the Patent Law Amendment 
Act, 1852 : 

And in the matter of Letters Patent under the 
Great Seal of the United Kingdom bearing 
date the 30th day of August, in the 13th 
year of the Queen, granted to Charles Morey 
for certain improvements in machinery or 
apparatus for sewing, embroidering, and 
writing, or ornamenting by sewing various 
descriptions of textile fabrics : 

And of Letters Patent under the Seal ap- 
pointed to be used in place of the Great 
Seal of Scotland, bearing date the 3rd day 
of December, in the 13th year of the Queen, 
granted to the said Charles Morey for the 
said invention. 

Upon motion on the eleventh day of January 1858, and 
this present day, made unto the Right Honourable the 
Master of the RoUs by Mr. Round ell Palmer and Mr. Aston 
of counsel for William Mather and Colin Mather; and 
upon hearing counsel for the Bernard Boot and Patent 



Machine Shoe Company (limited) and others; and upon 
reading an affidavit of Colin Mather, filed the 8th day of 
January 1858, and the exhibit therein referred ; an affidavit 
of Peter Armand Le Comte de Fontaine Moreau, filed the 
23rd day of March 1858; an affidavit of John Henry 
Johnson, filed the 20th day of January 1868, and the ex- 
hibit therein referred to ; an affidavit of Juhan Bernard, 
tied the 20th day of January 1858 ; an affidavit of the said 
Colin Mather, filed the 21st day of May 1858, and the 
exhibits therem referred to ; an affidavit of James CampbeU 
Rowley, filed the said 21st day of May, and the exhibits 
therem referred to; and the depositions of the said CoUn 
Mather, filed the 31st day of January 1868; the deposition 
ot the said John Henry Johnson, filed the 8th day of May 
iao», and the several exhibits therein referred to : — His 
Honour doth order that an entry be made in the margin of 
the Register of Proprietors opposite to the entrv in such 
Regi^er of the deed of the 21st day of February 1863 to 
the effect that the Hcence to Mather of Manchester, 

reterred to in such deed, is the deed of the 13th day of 
January 1851, and the a^eement of the 14th day of January 
1851, which were on the 5th day of August 1857 entered in 
niU m the Register. 

(Copy of Certificate written on the above Order.) 
Patent Law Amendment Act, 1852. 
1 hereby certify that the entry directed by this order 
was made m the margin of the Register of Proprietors on 
20th day of November 1858. 

L. Edmunds, 

Clerk of the Patents. 

Lund V. Lund, No. 485. 

Upon reading the affidavit of Selby Coryndon, I do order 
that the assignment of the 20th August last made between 
Ldward Lund and William Lund, and registered at the 
Great Seal Patent Office on the 30th of August last be 
delivered up to William Lund, the assignee, or his soUcitor 
and the registration thereof be vacated and cancelled 

Dated the 9th day of September 1859. 

Colin Blackburn. 
Patent Law Amendment Act, 1852. 

I hereby certify that the registration of the within-men- 
tioned assignment "Lund to Lund" was vacated and 
canceUed pursuant to the within order on the 9th September 
1859. L. Edmunds, 

Clerk of the Patents. 



Appendix C. 

Results of Applications for Patents under the Patent Law Amendment Act, since 1st October 1852 

during each of the under-mentioned years. ' 





1852. 
(3 months.; 


1853. 


1854, 


1855. 


1856. 


1857. 


1858. 


1859. 


1860. 


1861. 


Totals. 


Applications 


1,211 


3,045 


2,764 


2,958 


3,106 


3,200 


3,007 


3,000 


3,196 


3,276 


28,763 

28,304 

459 


Ditto with .Provisional Specifications 


1,178 


2,994 


2,722 


2,900 


3,064 


3,164 


2,956 


2,953 


3,145 


3,228 
48 


Ditto with Complete Specifications 


33 


51 


42 


58 


42 


36 


' 51 


47 


51 


Ditto for English inventions 


1,014 


2,439 


2,397 


2,133 


2,565 


2,399 


2,299 


2,455 


2,564 


2,392 


22,657 

6,106 

28,134 


Ditto for foreign inventions 


197 


606 


367 


825 


541 


801 


708 


545 


632 


884 


Provisional protections 


1,176 


2,972 


2,704 


2,892 


3,052 


3,146 


2,949 


2,940 


3,125 


3,178 


Notices to proceed 


973 


2,363 


2,050 


2,271 


2,342 


2,294 


2,174 


2,193 


2,318 


2,273 


21,251 


Oppositions entered 


69 


131 


67 


49 


61 


54 


48 


43 


38 


30 


590 


Hearings of oppositions before Law Officers 


65 


119 


61 


48 


56 


48 


44 


43 


34 


28 


546 


Warrants granted 


918 


2,190 


1,878 


2,047 


2,097 


2,031 


1,954 


1,979 


2,065 


2,049 


19,208 


Warrants refused - 


9 


23 


11 


8 


12 


10 


7 


2 


7 


9 


98 


Oppositions to sealing entered 


4 


5 


2 


8 


4 


3 


1 


5 


2 


2 


36 


References to Law Officers by Lord Chan- 
























cellor - 


I 


1 


1 


1 


1 


1 








1 


1 


8 


Hearings before Lord Chancellor - 


4 


3 


2 


5 


2 


3 


1 


3 


1 


2 


26 


Patents sealed 


914 


2,185 


1,876 


2,044 


2,094 


2,028 


1,954 


1,976 


2,061 


2,047- 


19,179 


Specifications filed in pursuance of Letters 
























Patent - - - 


865 


2,071 


1,774 


1,938 


2,010 


1,943 


1,878 


1,900 


1,966 


1,969 


18,314 


Patents void for want of Specifications filed 


23 


74 


66 


55 


47 


52 


31 


39 


47 


35 


469 


Complete Specifications filed with petition 
























on which Patents have been sealed 


26 


40 


36 


51 


37 


33 


45 


37 


48 


43 


390 


Ditto lapsed by reason of non-sealing of 
























Patent - 


7 


11 


6 


7 


5 


3 


6 


10 


3 


5 


63 


Stamp duties of 50?. paid before the end 
























of third year 


310 


621 


513 


551 


573 


584 


539 










Patents lapsed at end of third year 


581 


1,490 


1,297 


1,438 


1,474 


1,392 


1,394 










Stamp duties of 100?. paid before the end 
























of the seventh year 


102 


205 


140 


















Patents lapsed at end of seventh year 


208 


416 


373 





































A a 2 



160 APPENDIX TO EVIDENCE TAKEN BEFOKE THE COMMISSIONERS APPOINTED TO INQUIEE 



Appendix D. 



CiRCULAE sent in answer to written Applications 
for Advice. 

Circular. 

1 . Mode of Proceeding to obtain Entflish Letters Patent. 
— All necessary information under this head will be found 
in the Patent Law Amendment Acts and Rules, published 
by order of the Commissioners of Patents (see List of 
Works, No. 36). Applications for Letters Patent, pay- 
ments of fees or stamp duties thereon, and oppositions 
to grants of Letters Patent, must be made at this Office 
personally or through an agent. Applications by letter 
cannot be entertained. 

2. Mode of Proceeding to obtain Patents or corresponding 
Privileges in the British Colonies and in Foreign States. — 
The Patent Laws and Regulations of Foreign States and of 
the British Colonies may be found in the following num- 
bers of the Commissioners of Patents' Journal (see List of 
Works, No. 36), published at 2d. each, or Sd. free by 
post : — 

Austria, No. 291. 

Baden, and Petty States of 

Germany, No. 325. 
Bavaria, No. 262. 
Belgium, Nos. 292 and 348. 
Canada, Nos. 279, 625, 856. 
Cape oif Good Hope, No. 

727. 
Ceylon, No. 648. 
Cuba, No. 498. 
Dutch West Indies, No. 322. 
France, No. 228. 
Germany, No. 435. 
Greece, No. 325. 
Guiana (British), No. 798. 
Hanover, No. 231. 
India, Nos. 240, 348, 552, 

578. 
Jamaica, No. 660. 
Mexico, No. 496. 
Netherlands, No. 289. 
Newfoundland, No. 868. 
New South Wales, No. 386. 



New Zealand, No. 861. 

Norway, No. 665. 

Parma, Piacenza, and Gua- 

stalla. No. 321. 
Poland, No. 336. 
Portugal, No. 325. 
Prussia, Nos. 313 and 329. 
Queensland, No. 859. 
Roman States, No. 319. 
Russia, Nos. 334 and 508. 
Sardinia, Nos. 233, 235, 636, 

637, 639, and 640. 
Saxony, No. 236. 
Sicilies (the Two), No. 316. 
Spain, No. 323. 
Sweden, Nos. 327 and 354. 
Tasmania, No. 860. 
United States of America, 

Nos. 638, 646, 753, and 

789. 
Victoria, Nos. 186 and 359. 
Wurtemberg, No. 314. 



As to Colonial Patents, see also List of Works, Nos. 39 
and 40. 

3. List of Applications for Patents and of Patents 
Granted, Sfc, at home and abroad. — These are published 
tvidce a week in the Commissioners of Patents' Journal 
(see List of Works, No. .35), being in aU cases official 
communications . 

4. Advice on Patent Matters, Opinions as to the relative 
Merit or Novelty of Inventions proposed to be patented, the 
Infringement or fraudulent Appropriation of Inventions, 
Sfc. — The Commissioners of Patents do not give advice or 
opinions on any subject connected with the Patent Laws. 
These, like other laws, are left to the interpretation of pro- 
fessional men . Any solicitor in the country will be enabled, 
either from his own knowledge or through his London 
agent, to point out to his cUent an agent qualified to give 
advice or obtain Patents, to conduct oppositions to grants 
of Letters Patent, and to . apply for renewals of expiring 
Patents. , 

5. Searches for particular Patents or Classes of Patents. 
— The clerks in the Commissioners' Office are not autho- 
rized to undertake searches for Patents relating to particular 
inventions or classes of inventions, or to supply lists of such 
Patents, as the printing and publication of the subject- 
matter indexes has now removed every difficulty from the 
way of inquiry. (See below, paragraph 9.) 

6. Registration of Designs. — Letters respecting the re- 
gistration of designs are frequently sent by mistake to the 
Patent Office. For all information on this subject appli- 
cation should be made to the Registrar, Designs Office, 1, 
Whitehall, S.W. 

7. Patent Medicines. — Many medicines are vended under 
a Government stamp as "Patent Medicines" which have 
never been the subjects of Letters Patent. Communications 
with respect to this class of medicines should be addressed 
to the Secretary, Stamps and Taxes, Inland Revenue De- 
partment, Somerset House, W.C. 

8. Allowance of Copies to Persons filing Specifications. 
SfC. — Although by section 30 of the Patent Law Amend- 
ment Act the Commissioners are empowered to allow a 
number not exceeding 26 copies of any Specification, Dis- 
claimer, or Memorandum of Alteration, to the person filing 
the same, they have never availed themselves of this power, 



believing that the interests of patentees and inventors are 
better served by the sale of these documents at cost price, 
and by the presentation of copies of all their publications 
to every important town the authorities of which are pre- 
pared to accept them on condition of rendering the works 
daily accessible to the public free of all charges either for 
inspection or for permission to make extracts or copies. 

9. The Commissioners' Publications. — These may be 
consulted daily at the Free Public Library in the Com- 
missioners' Office, 25, Southampton Buildings, Chancery 
Lane, and at the Free Public Library at the Patent 
Museum, South Kensington. They are also on sale at the 
Commissioners' Office. A list of the printed Specifi- 
cations of Patents (including Surrenders and Disclaimers) 
enrolled under the old law, with the prices affixed, was 
published in the Commissioners' Journal, No. 646, for 
1859, pp. 359-410 (price 2d), and from week to week in 
the same Journal are published similar priced lists of all 
Specifications filed and printed under the new law. The 
Commissioners' publications are sold at cost price, with 
the exception of the Abridgments, on which a discount of 
26 per cent, is allowed to booksellers. Specifications and 
other publications will be forwarded by post on receipt of 
the amount of price and postage. Sums exceeding 6s. must 
be remitted by Post Office Order, made payable at the 
Post Office, Holborn, to Mr. Bennet Woodcroft, Great Seal 
Patent Office. Persons requiring Specifications must send 
the name of the Patentee, with the No. and date of the 
Patent. These particulars can be obtained by searching 
the Indexes of Patents. The price of each Specification is 
printed at the bottom of the blue cover, in the left-hand 
corner. To render the Commissioners' publications (now 
numbering upwards of 1,500 volumes) as extensively avail- 
able as possible, copies have been presented to the autho- 
rities of every important town in the.kingdom, on condition, 
as b'efore stated, that the works shall be rendered daily 
accessible to the public, for reference or for copying, /ree of 
all charge. The following list shows the place of deposit, 
so far as ascertained, of each set of the works thus 
presented : — 

Aberdeen (Public Library, Town House). 

Accrington (Mechanics' Institution, Bank Street). 

Belfast (Queen's College). 

Beverley (Guildhall). 

Birmingham (Birmingham and Midland Institute, Cannon 
Street). 

Bolton-le-Moors (Public Library, Exchange Buildings). 

Blackburn (Town Hall). 

Bradford, Yorkshire (Borough Accountant's Office, Cor- 
poration Buildings, Swain Street). 

Brighton (Town Hall). 

Bristol (City Library, King Street). 

Burnley (Office of the Burnley Improvement Commis- 
sioners). 

Bury. 

Cambridge (Free Library, Jesus Lane). 

Canterbury (Municipal Museum, Guildhall Street). 

Carlisle (Public Free Library, Police Office). 

Chester (Town Hall, Xorthgate Street). 

Cork (Royal Cork Institution, Nelson Place). 

Crewe (Railway Station). 

Dai-hngton (Mechanics' Institute, Skinnergate). 

Dorchester. 

Drogheda. 

Dublin (Royal Dublin Society, Kildai-e Street). 

Dundallc (Free Library). 

Falmouth (Public Library, Church Street). 

Gateshead (Mechanics' Institute). 

Gorton (Railway Station). 

Glasgow (Stirhng's Library, Miller Street). 

Grimsby, Great (Mechanics' Institution, \'ictoria Street) 

Halifax. 

Hanley, Staffordshire Potteries (Town Hall). 

Hartlepool, West (Literary and Mechanics' Institution, 
Church Street). 

Hertford (Free Public Library, Town Hall). 

Huddersfield (Improvement Commissioners' Offices South 
Parade). ' 

Hull (Mechanics' Institute, George Street). 

Ipswich (Museum Library, Museum Street) 

Keighley (Mechanics' Institute, North Street) 

Kiddei-minster (Public Free Lil,rary, Public Buildin-o 
Vicar Street). '"^ 

King's Lynn Norfolk (Stanley Library, A(henceum). 

Lancaster (Mechanics' Institute, Market Street) 

Leamington Priors (Public Library, To\vn Il-aU 

Leeds (Town Clerk's Office, Town Hall) 

Leicester (Corporation Library, Town Hall) 

Limerick (Town Hall). 

Liverpool (Free Public Library, Duke Street). 
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London (British Museum). 

— (Society of Arts, John Street, Adelphi). 

Macclesfield (Useful Knowledge Society). 

Maidstone (Free Library). 

Manchester (Free Library, Camp Field). 

Montrose (Free Library). 

Newark, Nottingham (Mechanics' Institute, Middle Gate). 

Newcastle-upon-Tyne (Literary and Philosophical Society . 

Newport, Monmouth (Commercial Room, Town Hall). 

Northampton. 

Norwich (Free Library, St. John's, :Madaermarket). 

Nottmgham (Corporation Rooms, St. Peter's Church Side"). 

Oldham (Town Hall). 

Oxford (Public Free Library, Town HaU). 

Paisley (Government School of Design, Gilraour Street). 

Plymouth (Mechanic's Institute, Princess Square). 

Preston, Lancashire (Dr. Shepherd's Library, the Instit\i- 

tion, Avenham). 
Reading (Literary, Scientific, and :Mechamcs' Institution, 

London Street). 
Rochdale (Commissioners' Rooms, Smith Street). 
Rotherham (Beard of Health Offices, Howard Street). 
Salford (Royal Museum and Library, Peel Park). 
Sheffield (Free PubUc Library, Surrey Street). 
Shrewsbury (PubUc Museum, CoUege Street). 
Southampton (Corporatio.n Library, Audit House). 
Stirhng (Burgh Library, Town House, Broad Street). 
Stockport (Court House, Vernon Street, "Warren Street). 
Sunderland (Corporation ^Museum, Athenaeum, Fawcett 

Street). 
Tiverton. 

Wakefield (Mechanics' Institution, Barstow Square), 
"^''arrington (The Museum and Library). 
Waterford (Town Hall, The Mall). 
Wednesbury (Board of Health Offices). 
Wexford (^Mechanics' Institute, Crescent Quay). 
Wigan. 
Wolverhampton (School of Practical Art, Darlington 

Street). 
Wolverton (Railway Station). 
Yarmouth, Norfolk (Public Library, South Quay). 
York (Lower Council Chamber, Guildhall). 

The Commissioners' PubUcations have been presented 
also to the following Pubhc Offices, Seats of Learning, 
Societies, British Colonies, and Foreign States : — 

PubUc Offices. 

Admiralty — Department of the Surveyor of the Navy. 

' — Steam Branch. Sheerness Dockyard. 

Deptford Dockyard. Portsmouth ditto. 

Woolmch ditto. Devonport ditto. 

^ Chatham ditto. Pembroke ditto. 

Artillery Institute, Vroolwich. 
Board of Trade, Whitehall. 
Ordnance Office, Pall Mall. 

Small Arms' Factory, Enfield. 

War Office, Pall MaU. 
India Office. 

Government School of Mines, &c., Jeimyn Street, Pic- 
cadilly. 
Dublin Castle, Dublin. 

Rolls' Office, Chancery (Four Courts), Dubliu. 
Office of Chancery, Edinburgh. 

Seats of Learning and Societies. 

Cambridge University. Queen's College, Galway. 
Trinity College, Dublin. University CoUege, London. 
Incorporated Law Society, Chancery Lane, London. 

British Colonies. 
i^j^l^a Victoria — Patent Office, 
Cane of Good Hope. „ Melbourne. 
Mauritius. Parhamentary 
India-Bengal. Library, Mel- 
North- West Provinces. °°y^^.\ 
Madras. Pubhc Library. 

Bombay. ^^ „ ,,, w1 '' 

Cevlon. J^ew South Wales. 

•' ' South Australia. 
Tasmania. 
New Zealand. 

Newfoundland. Nova Scotia. 

Canada-Library of Parlia- ^ew Bmnswick 

ment, Quebec. Pnnce Edward Island. 

Patent Office, To- Antigua. 

ronto. Barbados. 

Board of Arts and Jamaica. 

Manufactures for Trinidad. 

Lower Canada, British Guiana. 
Montreal. 



Foreign States. 

Austria — Handels Ministerium, Vienna. 
Bavaria — Konighche Bibliothek, Munich. 
Belgium — Ministere de I'lnterieur, Brussels. 
France — Bibliotheque Imperiale, "1 

Conservatoire des Arts et ilctiers, !■ Paris. 
Hotel de ViUe. J 

Societe IndustrieUe de Mulhouse. 
Gotha — Ducal Friedenstein Collection. 
Hanover— Ministerium des Innern, Hanover. 
Netherlands — Ministere de I'lnterieur, The Hague. 
Prussia — Handels Ministerium, Berlin. 

Konigliche Bibliothek, Berlin. 
Russia — Bibliotheque Imperiale, St. Petersburg. 
Sardinia — Ufficio deUe Privative, Turin. 
Saxony — Polytechnische Schule, Dresden. 
Spain — Madrid. 
Sweden — Stockholm. 

United States — The Patent Office, Washington. 
The Astor Library, New York. 
The State Library, Albany. 
The Frankhn Institute, Philadelphia. 
ITie Free Library, Boston. 
The Philadelphia Library Company. 
Wurtemberg — Bibliothek des Musterlagers, Stuttgart. 



List of Works printed by order of the Commissioners of 
Patents for Inventions, and sold at the Great Seal 
Patent Office, 25, Southampton Buildings, Chancery 
Lane, London. 

1. Chronological Index of Patents of Invention, from 
March 2, 1617 (14 James I.), to the Ist October, 1852 
(16 Vict.). 2 vols. (1554 pages). London, 1854. Price 
30^. By Post, 33s. 2d. 

2. Alphabetical Index for the above period. 1 vol. 
(647 pages). London, 1854. Price 20s. By Post 21s. 6rf. 

3. Subject-Matter Index for the above period. 2 vols. 
(970 pages). Second edition. London, 1857. Price 2Z. 16s. 
By Post, 2/. 18s. ScZ. 

4. Reference Index of Patents of Invention, pointing out 
the office in which each enrolled Specification of a Patent 
may be consulted ; the books in which Specifications, Law 
Proceedings, and other subjects connected with Inventions 
have been noticed; also such of the Specifications of 
Patents granted since the 14th James I. as have been 
pubhshed by the authority of the Commissioners. 1 vol. 
(681 pages). London, 1856. Price 30s. By Post, 32s. 2d. 

5. Appendix to the Reference Index of Patents of Inven- 
tion, containing abstracts from such of the early Patents 
and Signet Bills as describe the nature of the Invention, 
and which Patents have no enrolled Specification. 1 vol. 
(91 pages). London, 1856. Price 4s. By Post, 4s. 6d. 

6. Chronological Indexes of Apphcations for Patents 
and Patents granted from the 1st October to the 31st 
December 1852, and for the year 1863. 1 vol. (258 pages). 
London, 1854. Price Us. By Post, 12s. 

/. Alphabetical Indexes for the above periods. 1 vol. 
(181 pages). London, 1854. Price 13s. By Post, 13s. Sd. 

8. Subject-Matter Index for 1852. 1 vol. (132 pages). 
London, 1856. Price 9s. By Post, 9s. Sd. 

9. Subject-Matter Index for 1853. 1 vol. (291 pages). 
London, 1856. Price 16s. By Post, 17s. 

10. Chronological Index of Apphcations for Patents and 
Patents granted for 1854. 1vol. (167 pages). London, 
1855. Price 6s. By Post, 6s. lOrf. 

11. Alphabetical Index for the above period. 1vol. (119 
pages). London, 1855. Price 7s. By Post, 7s. 6d. 

12. Subject-Matter Index for the above period. 1 vol. 
(311 pages). London, 1866. Price 16s. 6d. By Post, 
17s. 6d. 

13. Chronological Index of Apphcations for Patents and 
Patents granted for 1855. 1 vol. (188 pages). London, 
1866. Price 6s. 6i. Bj Fost, 7s. 2d. 

14. Alphabetical Index for the above period. 1 vol. 
(129 pages). London, 1856. Price 7s. 6d. By Post, 
8s. 2d. 

15. Subject-Matter Index for the above period. 1 vol. 
(311 pages). London, 1856. Price 1 7s. By Post, 18s. 

16. Chronological Index of Apphcations for Patents and 
Patents granted for 1856. 1 vol. (189 pages). London, 
1857. Price 6s. 6d. By Post, 7s. 2d. 

17. Alphabetical Index for the above period. 1 vol. 
(143 pages). London, 1857- Price 8s. By Post, 8s. 6rf. 

1 8. Subject-Flatter Index for the above period. 1 vol. 
(335 pages). London, 1867. Price 18s. 6d. By Post, 
19s. 8d. 

19. Chronological Index of Apphcations for Patents and 
Patents granted from the 1st January to the 31st December 
1857. 1 vol. (196 pages). Price 6s. 6d. By Post, 7s. 2d. 
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20. Alphabetical Index for the above period. 1 vol. 
(153 pages). Price 8s. By Post, Bs. Sd. 

121. Subject-Matter Index for the sanae period. 1 vol. 
(366 pajres). Price 19*. 6d. By Post, 20s. 8rf. 

22. Chronological Index of Applications for Patents and 
Patents granted from the 1st January to the 3Ist December 
1858. (188 pages). Price 6s. By Post, 6s. Sd. 

23. Alphabetical Index for the above period. (148 pages). 
Price 8s. By Post, 8s. 8d. 

24. Subject-Matter Index for the above period. (360 
pages). Price I9s. 6d. By Post, 20s. 6d. 

25. Chronological Index of Applications for Patents and 
Patents granted from the 1st January to the 31st December 
1H59. (196 pages). Price 6s. 6d. By Post, 7s. 

26. Alphabetical Index for the above period (including 
commxmications). (188 pages). Price 10s. By Post, 
10s. 6d. 

27. Sub.ject-Matter Index for the above period. (381 
pages). Price 20s. By Post, 2Is. 

28. Chronological Index of Applications for Patents and 
Patents granted from the 1st January to the 31st December 
1860. (209 pages). Price 7s. By Post, 7s. 8d. 

29. Alphabetical Index for the above period (including 
communications). (203 pages). Price 10s. 6d. Bv Post, 
lis. 

30. Subject-Matter Index for the above period. (405 
pages). Price 22s. By Post, 23s. 

31. The Series of Patents and Specifications of Patents 
for Inventions, Disclaimers, &c., enrolled under the Old 
Law, from A.D. 1617 to Oct. 1852, comprised in 12,977 
Blue Books, or 691 thick vols. imp. 8vo. Total cost price, 
about 600Z. 

32. Specifications of Inventions, Disclaimers, &c., de- 
posited and filed under the Amendment Act from 1st 
October 1852 to 30th June 1861. Total cost price, about 
700?. 

33. Supplement to the Series of Letters Patent and 
Specifications of Letters Patent for Inventions recorded in 
the Great Seal Patent Office, and granted between the 
1st March (14 Jac. 1.) A.D. 1617, and the 1st October 
(16 Vict.) A.D. 1852; consisting for the most part of 
Reprints of scarce Pamphlets, descriptive of the early 
patented Ihventions, comprised in that Series. In one vol., 
price 9s. 6d., by Post, 10s., or each Tract separately at the 
price affixed. 

CONTENTS OF VOL. I. 

1. MetaUica; or, the Treatise of Metallica, briefly com- 

prehending the doctrine of diverse new metaUical 
inventions, &c. By Simon Sturtevant. (Letters 
Patent, dated 29th February 1611.) Price Is. 4d. 
By Post, Is. 5d. 

2. A Treatise of Metallica, but not that which was pub- 

lished by Mr. Simon Sturtevant upon his Patent, &c. 
By John Rovinson. (Letters Patent, granted A.D. 
1612.) Price 4d. By Post, 5rf. 

3. A Commission directed to Sir Richard Wynne and 

others to inquire upon oath whether Nicholas Page 
or Sir Nicholas Halse was the first inventor of cer- 
taine kilnes for the drying of malt, &c., &c. (Letters 
Patent, Nos. 33 and 85, respectively dated 8th 
April 1626, and 23rd July 1635.) Price 2d. By 
Post, 3d. 

4. Dud Dudley's Metallum Martis; or iron made with 

pit-coale, sea-coale, &c. (Letters Patent, Nos. 18 
and 117, respectively dated 22nd February 1620, 
and 2nd May 1638.) Price 8d By Post, 9d. 

5. Description of the nature and working of the patent 

Watersooop Wheels invented by William Wheler, as 
compared with the raising wheels now in common 
use. By J. W. B. Translated from the Dutch by 
Dr. Tolhausen. (Letters Patent, No. 127, dated 
24th June 1642.) Price 2s. By Post, 2s. 2d. 

6. An exact and true definition of the stupendous Water- 

commanding Engine, invented by the Right Hon- 
ourable (and' deservedly to be praised and admired) 
Edward Somerset, Lord Marquis of Worcester, &c., 
&c. (Stat. 15 Car. II. c. 12, A.D. 1663.) Price 4d. 
By Post, 5d. 

7. Navigation Improved ; or the art of rowing ships of all 

rates in calms, with a more easy, swift, and steady 
motion than oars can. By Thomas Savery. (Letters 
Patent, No. 347, dated 10th January 1696.) Price 
Is. By Post, Is. Id. 

8. The Miner's Friend; or an engine to raise water by 

fire described, &c. By Thomas Savery. (Letters 
Patent, No. 356, dated 25th July 1698, and Stat 
10 & 11 Wm. III. c. 31, A.D. 1699.) Price Is. By 
Post, Is. \d. 

9. Snecimina Ichnographica ; or a brief narrative of 

several new inventions and experiments, particularly 



the navigating a ship in a calm, &c. By John 
Allen, M.D. (Letters Patent, No. 513, dated 7th 
August 1729.) Price 8d. By Post, 9d. 

10. A description and draught of a new invented Machine 
for carrying vessels or ships out of or into any har- 
bour, port, or river, against wind and tide, or in a 
calm, &c. By Jonathan Hulls. Letters Patent, 
No. 656, dated 21st December 1736.) Price Sd. By 
Post, 9d. 

11. An historical account of a new Method for extracting 
the foul air out of ships, &c., with the description 
and draught of the machines by which it is per- 
formed, &c. By Samuel Sutton, the Inventor. To 
which are annexed two relations given thereof to the 
Royal Society by Dr. Mead and Mr. Watson. 
(Letters Patent, No. 602, dated 16th March 1744.) 
Price Is. By Post, Is. Id. 

34. Appendix to the Specifications of English Patents 
for Reaping Machines. By B. Woodcroft, JF.R.S. Price 
10s. 

35. Commissioners of Patents Journal, published on the 
evenings of Tuesday and Friday in each week. Price 2d. 
By Post, 3d. 

Annual Subscription, including postage, 30s. 

Price. By Post. 
Volume for the year 1854, cloth. 21s. 22s. 2d. 
Ditto - 1855, „ 21s. 22s. 

Ditto 1856, „ 21s. 23s. 

Ditto - 1857, „ 21s. 23s. 4d. 

Ditto - 1858, „ 21s. 23s. 

Ditto - 1859, „ 21s. 23s. 2d. 

Ditto - 1860. „ 21s. 23s. 

Ditto 1861, ,, 21s. 23s. 

Contents. 

1. Applications for Letters Patent. 

2. Grants of Provisional Protection for six months. 

3. Inventions protected for six months by the deposit 
of a Complete Specification. 

4. Notices to proceed. 

5. Patents sealed. 

6. Patents extended. 

7. Patents cancelled. 

8. Patents on which the third year's stamp duty has 
been paid. 

■9. Patents which have become void by nonpayment of 
the stamp duty of £50 before the expiration of the 
third year. 

10. Patents on which the seventh year's stamp duty has 
been paid. 

11. Colonial Patents and Patent Law. 

12. Foreign Patents and Patent Law. 

13. Official advertisements and notices of interest to 
patentees and inventors generally. 

36. The Patent Law Amendment Acts (IS & 16 Vict, 
cap. 83; 16 Vict. cap. 6; and 16 & 17 Vict. cap. 115)- 
together with the Rules and Regulations issued by the 
Commissioners of Patents for Inventions, and by the Lord 
Chancellor and the Master of the Rolls, under the Acts 
15 & 16 Vict. c. 83, and 16 & 17 Vict. c. 115, accompanied 
by Specimen Forms of the provisional documents printed 
on sheets of the prescribed size. Price 6d. By Post Jd. 

37. An Index to all Inventions patented in England 
from 1617 to 1854 inclusive, arranged under the greatest 
number of heads, with parallel references to Inventions and 
Discoveries described in the scientific works of various 
nations, as classified by Professor Schubarth. By B. Wood- 
croft, F.R.S. 

The foreign works thus indexed form a portion of the 
Library of the Commissioners of Patents, where they mav 
be consulted, or manuscript translations be had. 

38. Abridgments (in Classes and ChronologicaUv ar- 
ranged) of aU Specifications of patented Inventions from 
the earliest enroUed to those published under the Act of 

These books are of 12mo. size, and as each is limited fo 
mventwm of one class only they can be sold at prices 
sufficiently moderate to enable the humblest inventor to 
examine for himself whether his discovery has been t,, 
\dously patented or not. uccii pie- 

At the foot of each abstract is given references to notices 
of the inventions in scientific and other works and IP, 
reports of law proceedings for infringements, &c., &c. &c 

The classes abeady published are, 

1. Drain Tiles and Pipes, price 6d. Bv Post 7rf 

2. Sewmg and Embroidering, price 6d. By Post 7d 

3. Manure, price 6d. By Post, 7d ^ ' '"• 
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4. 
5. 
6. 

7. 
8. 
9. 

10. 

11. 

12. 

13. 
14. 

15. 
16. 

17. 

18. 
19. 
20. 
21. 

22 



Presen'ation of Food, price 6rf. By Post, Id. 

Marine Propulsion, price 4s. By Post, 4s. Ad. 

ilanufecture of Iron and Steel, price 6s. By Post, 
OS. 4a. 

Aids to Locomotion, price Is. By Post, Is. \d. 

Steani Ciilture, price 2s. By Post, 2s. ■2d. 

"Watches, Clocks, and other Timekeepers, price 
Is. U. By Post, Is. 8rf. F » F 

Fire-arms and other Weapons, Ammunition, and 
Accoutrements, price 6s. 6rf. By Post, 6s. lOrf. 

Paper.— Part I. Manufacture of Paper, Pasteboard, 
and Papier Mache, price 3s. By Post, 3s. 2d. 

Paper.— Part II. Cutting, Folding, and Orna- 
menting ; including Envelopes, Cards, Paper- 
hangings, &c., price 2s. By Post, 2s. 2d. 

Typographic, Lithographic, and Plate Printing, 
price 7s. By Post, 7s. %d. 

Bleaching, Dyeing, and Printing Fabrics and Yarns, 
price 9s. 6rf. By Post, 10s. Ad. 

Electricity and ^lagnetism, their Generation and 
Applications, price 8s. 6rf. By Post, ds. Ad. 

Manufacture and Applications of India Rubber, 
Gutta Percha, &c. ; including Air, Fire, and 
AA'ater Proofing, price lOs. By Post, lOs. 9,d. 

Production and Applications of Gas, price 7s. By 
Post, Is. 8d. 

Metals and Alloys, price 9s. By Post, 9s. 6d. 

Photography, price 2s. By Post, 2s. 2d. 

Weaving, price 14s. By Post, 15s. 

Ship Building, Repairing, Sheathing, Launching, &c, 
Price 7s. By Post, 7s. Sd. 

Bricks and Tiles, price 4s. By Post, 4s. 6d. 

The following are in the press : — 

Preparation of Fuel, and Apparatus for its Combus- 
tion. 
Steam Engines. 

39. Patent Rights in the Colonies. — Abstract of Replies 
to the Secretary of State's Circular Despatch of July II, 
1856, calling for Information as to the form of the applica- 
tion to be made by persons desirous of obtaining Patent 
Rights in the Colonies, and the expenses attendant on the 
Grant of such Patent Rights. Price 2s. By Post, 2s. 2d. 

40. Extension of Patents to the Colonies. — Abstract of 
Replies to the Secretary of State's Circular Despatch of 
January 2, 1853, on the subject of the Extension of Patents 
for Inventions to the Colonies. Second Edition, with 
Revised Table. 1861. Price 2s. By Post, 2s. 2f?. 

41. Catalogue of the Library of the Great Seal Patent 
Office. Two vols. imp. 8vo. (Vol. 1. Titles; Vol. II. 
Index.) Price 21s. By Post, 22s. 8rf. 

42. Descriptive Catalogue of the Machines, Models, 
Portraits, &c., in the Museum of the Commissioners of 
Patents at South Kensington. Third edition. 1859. Price 
Is. By Post, Is. Ad. 

Patent Museum, South Kensington. 

This Museum is open to the Public daily, free of charge. 
ITie hours of admission are, on Mondays, Tuesdays, and 
Saturdays, from 10 a.m. till 10 p.m., and on "Wednesdays, 
Thursdays, and Fridays, from 10 a.m. till 5 p.m. 

If any Patentee should be desirous of exhibiting a model 
of his invention in London, he may avail himself of this 
Museum, which has been visited, since its opening on the 
22nd June 1857, by more than 600,000 persons. The 
model will be received either as a ^ or loan ; if deposited 
as a loan, it wiU be returned on demand. Before sending a 
model, it is requested that the size and descnption of it 
shall first be given to the Superintendent of the Patent 
Museum. 

Gallery of Portraits of Inventors, Discoverers, and In- 
troducers of useful Arts.— This CoUection, formed by 
Mr. Woodcroft, and first opened to pubhc view m the 
Great Seal Patent Office in 1853, is now exhibited m the 
Patent Museum at South Kensington. 

Presentations or loans of Portraits, Medallions, Busts, 
and Statues, m augmentation of the Collection, are sohcited 
They will be duly acknowledged in the Commissioners ot 
Patents' Journal, and included in the next edition of the 
Catalogue. . 

All communications relating to the Specification Depart- 
ment, or to the Museum and Portrait GaUery to be 
addressed toB. Woodcroft, Superintendent of Specificafaons 
and of the Patent Museum, Great Seal Patent Office, 
26 Southampton BuUdings, Chancery Lane, London, 
W.C. 



Appendix E. 

Patent Law Amendment Act, 1862. 

Report of the Commissioners of Patents to the Lords 

Commissioners of Her Majesty's Treasury on the 

subject of Building a Patent Office, Library, and 

Museum. 

To the Lords Commissioners of Her Majesty's Treasury. 

The Right Honourable Richard Lord "V\'estbury, Lord 

High Chancellor of Great Britain, the Right 

Honourable Sir John RomUly, Master of the RoUs, 

Sir WiUiam Atherton, Her Majesty's Attorney 

General, and Sir RoundeU Palmer, Her Majesty's 

SoHcitor General, being four of the Commissioners 

of Patents for Invention under the said Act, have to 

present the following Report to your Lordships : — 

In April 1858, Lord Chelmsford, Lord High Chancellor 

of Great Britain, Sir John Romilly, Master of the RoUs, 

Sir FitzRoy Kelly, Attorney General, and Sir Hugh 

M'Cahnont Cairns, Solicitor General, being four of the 

Commissioners of Patents for Invention under the said 

Act, reported to your Lordships in the words following : — 

" The 4th section of the Patent Law Amendment Act, 
1852, enacts that ' it shall be lawful for the Commissioners 
' of Her Majesty's Treasiuy to pro^dde and appoint from 
' time to time proper places or buildings for an office or 
' offices for the purposes of the said Act.' 

" In pursuance of the requisition of the Lords Com- 
missioners of Her Majesty's Treasury, dated in 1853, the 
Commissioners of Her Majesty's Board of Works provided 
certain offices for the Commissioners of Patents, being the 
ground-floor rooms of the Masters' offices in Southampton 
Buildings, Chancery Lane, theretofore occupied by Masters 
in Chancery, abolished under the Act 15 & 16 Vict. c. 80. ; 
and an annual rent of 490Z. is now paid out of the Fee 
Fund of the Patent Office to the Suitors' Fund of the 
Court of Chancery for the hire of the same. 

" This arrangement was not considered to be permanent ; 
no lease has been granted, and as these offices are now 
required for the occupation of the registrars and other 
officers of the Court of Chancery, due notice has been given 
to the Commissioners of Patents, requiring them to give up 
possession so soon as other suitable offices can be procured. 

" These offices were in 1853 sufficient in number and 
accommodation for the ordinary business of the office. 

" In the year 1855 the Commissioners of Patents esta- 
blished a free pubhc Ubrary within their office, containing 
works of science in all languages, the pubhcations made by 
the Commissioners, and the works upon patented and other 
inventions pubhshed in the British Colonies and in Foreign 
countries. 

" This library has greatly increased and continues to 
increase, partly by purchases, but in a great measure by 
gifts of valuable and useful books. It was resorted to at 
the first opening by inventors, engineers, and mechanics, as 
well as by barristers, sohcitors, and agents engaged in 
Patent business ; it has become a collection of great interest 
and importance, and the number of readers has so much 
increased that at this time convenient standing room cannot 
be found in the two small rooms within the office which 
can be appropriated to the library. It is the only library 
within the United Kingdom in which the public have access 
not only to the Records of the Patents and Inventions of 
this country, but also to official and other documents 
relating to Inventions in Foreign countries, and this without 
payment of any fee. 

" A largely increased accommodation is urgently required. 

" No suitable building can be found in the immediate 
neighbourhood of Southampton Buildings, either to be 
rented or for purchase. 

" The new offices to be provided must be fire-proof, for 
the perservation of the original Specifications and other 
Records of the office ; the offices now occupied are fire-proof 
throughout. 

" The Commissioners of Patents are in possession of a 
collection of very valuable and interesting models of 
patented machines and implements, as also of portraits of 
inventors, many of them gifts, and others lent by the 
owners for exhibition. They are now exhibited daily, and 
gratuitously, in a small portion of the Museum at 
Kensington, assigned to the Commissioners of Patents for 
that purpose by the Lords of the Committee of Pvivj 
Council for Trade. 

" A museum of this nature necessarily increases, and the 
number of models now exhibited may be considered as 
forming only the foundation of a great national museum. 

" The great work of printing the old Specifications of 
Patents, with the drawings attached thereto, inrolled in 
Chancery under the old law, dating from T)23 to 1852, and 
12,977 in number, was commenced in 1853, and completed 
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1868. All have been fully indexed in series and subjects, 
and the indexes printed and published. These prints of 
Specifications form about 900 volumes (450 imperial octavo 
volumes of dramngs, and the like number of imperial 
octa^•o volumes of letter press). The indexes form seven 
imperial octavo volumes. 

" These valuable works have cost, in transcribing, 
printing, lithographic drawing, and paper, upwards of 
!TO,OOOZV 

" Notwithstanding this great outlay, the balance sheet of 
income and expenditure for the year 1857, prepared for the 
annual Report of the Commissioners, and laid before 
Parliament, shows a surplus income from the commence- 
ment of the Act, 1st October 1852, to the end of 1857, of 
0,0002. 

" The balance sheet of Income and Expenditure for the 
year 1858 will, no doubt, increase the total surplus to 
12,000/. or 13,000Z. 

" The work of printing the old Specifications being com- 
pleted, as above stated, the expenditure on that head ceases 
altogether, and consequently the surplus income of the year 
1859 is estimated at 31,O0OZ. ; adding this sum to the 
available surplus of 12,O0OZ.,as above stated, and allowing a 
margin of 3,O0OZ., 40,000/. may be safely estimated as the 
sum available for building purposes at the end of the year 
1859. 

" The Act of 1853 (16 Vict. c. 5.) converted all the fees 
imposed by the Act of 1852 into Stamp duties, thereby 
])assing the whole income of the office to the Consohdated 
Fund. 

"The expenditure of the office is estimated and voted 
annually by Parliament. ' 

" There is no appearance of diminution in the number of 
applications for Patents, and they may be safely estimated 
to continue for future years at 3,000 in each year.* 

" This number will produce 95,000/. in Stamp duties, and 
adding thereto 1,600/. for the average annual proceeds of 
sales of printed Specifications, the future annual (jross 
income may be taken at 96,600/. The .gross income is, 
however, liable to a deduction of 18,600/. on account of 
Revenue Stamp duties, leaving the real available future 
income of the Patent Office at 7S,100/.t per annum or 
thereabouts. 

" The Patent Law Amendment Act, 1852, (15 & 16 Vict. 
c. 83.,) imposed certain Revenue Stamp duties upon Patents. 
These duties have hitherto produced 15,300/. per annum, 
and that sum has been charged against the office in the 
annual balance sheet of Income and Expenditure. 

" These duties are estimated for future years to pro- 
duce 18,500/.J or thereabouts. 

" The work of printing the old Specifications being com- 
pleted as above stated, the yearly future cost of the current 
Specifications, Abstracts of Specifications, journals, indexes, 
&c., in letter-press printing, lithographic printing, and 
paper, will not exceed § 17,500/. per annum, as contrasted 
with the average yearly expenditure on those three heads of 
39,375/. within the years 1856-7-8. 

" The Commissioners of Patents are of opinion that it is 
not expedient to propose to Parliament a reduction of the 
scale of Stamp Duty fees imposed by the Act of 1852. 

" They are of opinion that the fees paid upon the passing 
of a Patent are not too heavy ; the large number of 
applications (3,000 in each year) accounting for the large 
amount of income. Any material reduction in the amount 
of fees would undoubtedly tend to increase the number of 
useless and speculative Patents ; in many instances taken 
merely for advertising purposes. 

" The/ee Stamp duties and the Revenue Stamp duties 
are as follows : 





Fee 


Ilovenue 




Stamp Duties. 


Stamp Duties. 


Within the first six months from 


£ a. d. 


£ s. d. 


the petition for provisional pro- 






tection to tlie filing of the 






Specification 


20 


5 


On the Patent at the expiration of 






the third year 


40 


10 


On the Patent at the expiration of 






the seventh year 


80 


20 


(The Patent is granted for 






fourteen years.) 







* The number of applications in 1861 was 3,276. 

t The available income of the Patent Office amounted in 1860 
to 92,000/. 

if 'I'he Revenue Stamp Duties produced 18,48.')/. in 1861. 

§ The cost oi' printing, lithographic drawings, paper, books 
and binding, for the year 18C1, amounted to 18,800/, ' 



" There are 3,000 petitions for provisional protection 
presented in each year, or thereabouts. Of this number, 
1,960 reach the Patent, and 650 Patents pay the 50/. 
additional Stamp duty required at the expiration of the 
third year; 1,450 Patents, or nearly three fourths of the 
whole, thereby becoming void. Probably not more than 
100 of the surviving 550 will pay the 100/. additional 
Starnp duty required at the end of the seventh year.* 

" Considering the beneficial results of the additional 
payment of 60/. in sifting useless Patents, the Com- 
missioners are of opinion that it is not expedient to reduce 
the amount, and so long as the surplus can be expended 
for the benefit of patentees and that portion of the 
community v/hich is principally interested in and con- 
nected with the practical application to public purposes of 
discoveries and improvements in science and art. 

" They are of opinion that the surplus income, calculated 
as before stated, to amount to 30,000/. at the end of the 
current year 1859, and to increase in each succeeding year 
at the rate of 20,000/. per annum, may be beneficially ap- 
plied in the purchase of ground in a central situation, and 
in the erection thereon of a, sufficiently spacious fire-proof 
building for the Patent Offices and public free Library 
attached thereto ; and that the surplus fund may also be 
beneficially applied in the purchase of ground and the 
erection thereon of a permanent and spacious building for 
the Patent Office Museum, sufficient ground being taken 
for the extension of the building from time to time, as may 
be required. 

" This is the more necessary, inasmuch as models of the 
most interesting and valuable description lie scatered over 
the kingdom, in many instances constructed at a great ex- 
pense, for legal and other purposes, for which the owners 
have no present t'se, and many of which occupy a space 
inconvenient to them. These models, or many of them, 
would, as the Commissioners confidently expect and beheve, 
be presented or intrusted to them for exhibition in such 
museum, provided the pubhc are allowed free access to it 
at all reasonable times. 

" The Commissioners of Patents therefore request that 
the Lords Commissioners of Her Majesty's Trea- 
sury will be pleased to sanction the application of a 
sufficient poi-tdou of the surplus nov/ derived from 
the fees paid on Patents for the purpose of accom- 
plishing the objects above mentioned, and that 
with this view their Lordships wiU be pleased to 
give the necessary directions to Her Majesty's 
Board of Works to obtain a proper site for the 
proposed new Patent Office and Library, to be 
selected with the approbation of the Commis- 
sioners of Patents and with the sanction of the 
Lords Commissioners of Her Majesty's Treasury, 
and also to prepare the necessary plans, elevations, 
and specifications for this purpose, also to be 
submitted to the Commissioners of Patents for 
their approval, and to make contracts for the 
building of the same when approved. 
" If their Lordships consent to these proposals the 
Commissioners of Patents have to request that a 
sufficient sum for the purpose, so far as the same 
may be required for the year 1868-9, may be 
included in the estimate to be laid before Par- 
liament in the present session for Patent Office 
expenses." 
This Report was, immediately on the receipt thereof by 
their Lordships, transmitted by them to Her Majesty's 
Board of Works, with instructions that a convenient site 
should be provided for the proposed new Offices, Public 
Library, and Museum, and also that plans and estimates 
should be prepared for Parliament. 

In 1869 the Lords Commissioners of Her Majesty's 
Treasury and the Chief Commissioner of Her Majesty's 
Board of Works approved of a site for this purpose, lyin-r 
at the northern extremity of the gardens of Buriington 
House ; and thereupon plans and estimates were prepared 
for the new Patent Office and Library, by Messrs. Banks 
and Barry, the architects appointed by the Board of Works 
which were so arranged as to form a portion of one com- 
jilete design for the appropriation of the whole site of 
Burlington House and Gardens for various public build- 
ings. This plan was, howeTCr, suspended or altogether 
no?m ® °'^ *'^® change of Government in that year 
(1859), and no other site has been since lu-ovided for'thp 
Patent Office buildings. ^ 

The space recjuired for these buildings may be estimated 
from the following circumstances : — 

It is considered by the Commisioners of Patents to be 
highly desirable, and indeed necessaiy, that the Patent 

*In 1 86 1, 540 paid the additional duty of 50/, and 142 th^ 
additional Iritamp duty of 100/. 
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Office Museum should be so constituted as to become an 
historical and educational institution for the benefit and 
mstruotion of the skilled workmen employed in the various 
taotones of the kingdom. These persons constitute a class 
w^ch largely contnbutes to the surplus fund of the Patent 
O&ce m fees paid upon Patents granted for then- inven- 
tions. Amongst the various things necessary to be done 
in order to acoompUsh this object it is considered to be of 
great importance that machines and exact models of ma- 
chines, in subjects and series of subjects, showing the pro- 
gressive steps of improvement in each branch of manufac- 
ture, should be exhibited. For example, taking the case of 
steamboats, in order to show the rise and progress of this 
invention, it is necessary to exhibit in a series of exact 
models of machines, or by the machines themselves, each 
successive invention and improvement in steam propellers, 
from the first engine on the paddle system that drove 
a boat of two tons burthen to the powerful machinery of 
the present day on the screw system in first-rate ships of 
war ; accordingly the present Museum presents a very in- 
teresting collection to elucidate this subject. The original 
small experimental engine that drove the boat of two tons 
burthen, above referred to, is now in the Museum, and 
stands the first in the series of propellers and models of 
propellers ; and in order to explain how the existence 
of such a Museum is the cause of its becoming daily more 
perfect, it may be useful to state that in this branch the 
following valuable and interesting original machines and 
models of machines have lately been added to the Mu- 
seum, either by the gift of the proprietors or at a very 
trifling expense : 

First. A perfect model of Trevithick's locomotive engine, 
the first engine that ran upon common roads in 1803. 

Secondly. An original stationary and pumping engine 
made on Newcomen's principle, to which Watt applied his 
important invention for condensing, by the means of a 
separate vessel and air pump, the steam that had been used 
and formerly condensed in the cylinder. 

Thirdly. The original fixed engine made by Watt in 
1788 for converting rectihnear into circular motion, in order 
thereby to drive miQ work by the use of his invention, 
known as the sun and planet motion. These two last- 
mentioned engines drove for many years the machinery 
used at the Soho works of Messrs. Boulton and Watt, near 
Birmingham. 

Fourthly. The very early original locomotive engine 
brought from the Wylam CoUiery in Durham, the first 
engine which moved by the contact of smooth wheels on 
smooth rails. This engine was worked at the colliery 
nearly 50 years, commencing in 1813. 

And fifthly, the original " Rocket " locomotive engine 
made by George Stephenson and worked at the opening 
of the Liverpool and Manchester railroad in 1829, which 
unfortunately was the cause of Mr. Huskisson's death. 

These instances are selected from one di^dsion of the 
Museum, and are enumerated for the purpose of pointing 
out, in the first place, the value of such a Museum in an 
historical and social as well as in a scientific point of view ; 
and, in the second place, the large space that must neces- 
sarily be required for the purpose of their accommodation, 
in such a manner as to enable those who wish to study 
them to be able to do so without difficulty or inconve- 
nience. It is also to be borne in mind that the number 
of the models and machines will increase rapidly year 
by year, and consequently that a large additional space of 
ground should be secured for the future extension of the 
Museum. 

The Commissioners are also in possession of a large 
number of valuable models, which stiU remain in cases, 
because room cannot be found for their exhibition in the 
space assigned to them in the Museum at South Kensing- 
ton ; indeed so limited is that space that they are obUged 
to postpone the acceptance of many valuable models offered 
as gifts by manufacturers and inventors. Several good 
models of 'machines have also, for the same reason, been 
lately removed to afford room for machines of a higher 
degree of interest. 

The Public Library at the Patent Office is in the same 
crowded condition; the books daily increase in number, 
and many remain in cases, for the reason that shelf room 
cannot be found for the books, and still less accommoda- 
tion for the readers. 

The inconvenience arising from this source is accurately 
pointed out in a memorial presented to the Commissioners 
of Patents on the 22d of July last, and signed by 46 
gentlemen, consisting of eminent mechanical engineers, 
chemists, manufacturers, inventors, and agents, who are 
readers in the Public Library of the Patent Office. A coj)y 
of the memorial, so far as it relates to this subject, is 
appended to this Report. 



In connexion with the erection of the necessary buildings 
for the objects above specified, a most important considera- 
tion is the spot to be selected for that purpose. The readers 
in the library being of the class of scientfic persons, bar- 
risters, mechanical engineers, chemists, inventors, skilled 
workmen in the various factories, solicitors, and patent 
agents, it is obvious that the readers should be enabled to 
read the books and examine the machines and models at 
the same time and in the same place, and, consequently, 
that the Patent Office, Public Library, and Museum should 
be either under the same roof or in very close proximity, 
and also that the spot to be selected should be of easy 
access to the class of persons above referred to. 

The proposed site for the Patent Office buildings in 
Burlington House Gardens having been abandoned, as 
above stated, the Commissioners of Patents, in the follow- 
ing year (1860), proposed to your Lordships, Fife House 
and Gardens in Whitehall, as a convenient site for the 
Patent Office buildings and Museum, and one that would 
unite all the necessary requirements already referred to. 
This proposal was favourably considered, and a minute of 
the Treasury was transmitted thereon to the Board of 
Works. It was found, however, that until the ' question 
of the embankment of the river and the roads of access 
to the main river-side road should have been settled by 
Parliament, no appropriation of that site for building 
purposes could be made. 

This difficulty is now removed. The several roads have 
been set out and definitely fixed by the Thames Embank- 
ment Act of the present session, and it is consequently now 
open to Her Majesty's Government, if it shall think fit to 
do so, forthwith to appropriate the site of Fife House for 
the erection of the proposed Patent Office buildings. 

The Crown leases of Fife House and the several build- 
ings adjoining thereto have lately expired, and therefore 
the whole property is now at the disposal of Her Majesty's 
Commissioners of Woods and Forests in right of the 
Crown ; and the Commissioners of Patents are informed 
that the site proposed can be obtained either by purchase 
or on a Crown building lease. 

The plan attached to this Report shows the road of access 
from Whitehall to the river-side main road, and the site 
proposed to be taken (the Patent Office Library and Museum 
marked A. and coloured red) ; also the land to be reclaimed 
by the embankment (marked B. and coloured green) pro- 
posed to be reserved and appropriated for the extension of 
the Museum in future years. 

The surplus income of the Patent Office, applicable to 
building purposes, amounts in the aggregate to 129,000Z. 
The Commissioners of Patents do not propose to ask your 
Lordships to apply for building purposes any portion of 
this sum which has already been received and has formed 
part of the general revenue of the country, but merely 
that the surplus income of the present year (1862) and 
that of succeeding years should be applied for the purposes 
above enumerated. 

The surplus income of the current year (1862) is esti- 
mated at 4O,O0OZ. 

The Commissioners of Patents therefore earnestly 
request that your Lordships will be pleased to 
sanction the appropriation of the site proposed 
by them for the Patent Office buildings ; that 
your Lordships wiH be pleased to give the 
necessary directions to Her Majesty's Board of 
Works to obtain the proposed site, either by 
purchase or by a lease from the Crown, and to 
direct the architects to prepare the necessary 
plans, elevations, and estimates ; and further, 
that your Lordships will be pleased to direct 
such plans, elevations, and estimates to be laid 
before Parliament at the commencement of the 
ensuing session ; and to apply for a vote for 
such proportion of the estimated cost of the 
buildings as may be required for the year 
1863-4; and, should it be decided to purchase 
the land for the site, also to apply to Parliament 
for the sum of money necessary for that pur- 
pose, all such monies to be repaid out of the 
surplus income for the current and succeeding 
years. 

Dated 7th August 1862. 

Westbury, C. 
John Romilly, M.R. 
William Athbrton, A.G. 
RouNDELL Palmer, S.G. 
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Appendix. 

The Memorial referred to above. 

July 22, 1862. 

We, whose names are hereunto set, and who include in 
our numbers many engineers, chemists, manufacturers, and 
persons who have from time to time obtained Letters Patent 
for their inventions, most respectfully beg to bring before 
the notice of the Commissioners of Patents certain grave 
defects which exist in the Library of the Commissioners, 
and which defects are increasing from day to day. 

The existing and increasing defects, which we beg may 
be remedied, are — First, and principally, the absence not 
merely of ordinary accommodation, but literally of standing 
room. The space, which even at the outset was far too 
limited, has become, owing to the unavoidable necessary 
increase from time to time of the books, so contracted, that 
any careful study of a work is impracticable, on account 
of the confusion caused by the moving to and fro of visitors 
who are in vain seeking vacant places. Another defect is 
the difficulty frequently met with in obtaining a required 
work; this does not arise from any want of knowledge 
on the part of the librarian or attendants as to the place 
where it is to be found, nor to any want of attention, for we 
are happy to be able to record our sense of the painstaking 
intelligence and unvarying courtesy of all the officials, whe, 
as far as their limited number will admit, meet every wish 
of the users of the library; but it arises from the fact that, 
owing to the want of space, many of the books are of ne- 
cessity in parcels and piles on the floor, and it is a matter of 
great loss of time and labour to turn these over to obtain 
one. 

Many of the undersigned, in their capacity of men pro- 
fessionally engaged in engineering and chemistry, and in 
the improvement and perfecting the processes of manufac- 
ture, have frequent occasion to consult scientific works, and 
to examine into the various improvements which from time 
to time have been patented, and have been given to the 
public by their inventors in consideration of the protection 
afforded to them by their Patents, and have been published 
to the world in the cheapest and most accessible man- 
ner by the admirable provision of the Patent Law of 1852 ; 
and we cannot too strongly impress on the Commissioners 
the advantage of having accumulated in the library a 
complete collection, not only of these Specifications of 
British Patents, but also of the journals and abstracts of 
the Patent Offices of other countries, and of the various 
English and foreign scientific works. 



It is only by having such information as this collected in 
one place that it becomes really useful, but when so col- 
lected, it is the means of informing and instructing the 
engineer, the chemist, and the manufacturer in matters of 
great use in their respective callings, and is further fre 
quently the means of preventing men of truly inventive 
minds from losing their time and money on matters which 
they honestly believe they have discovered, but which the 
works contained in such a hbrary prove to them are not 
new; and also is highly useful in enabling persons success- 
fully to resist demands made on them by those who had 
obtained Patents for matters which were published to the 
world prior to the date of such Patents by the very deposit- 
ing in this library of works containing a description of 
the things so subsequently improperly patented. 

This being the opinion of aU and the experience of many 
of the undersigned, as to the great use of this library, 
when properly maintained, we most earnestly deprecate any 
attempt to make the limited space continue to be for a 
longer time available by a diminution in the number of 
works which ought to be added to it; and therefore we 
pray the immediate attention of the Commissioners in this 
respect. 

We do not even pretend to suggest to the Commissioners 
in what manner they could best accomplish the objects we 
have in view; but we must be allowed to remark we are 
sure those objects could be accomplished, not by requiring 
any pecuniary assistance from Parliament, but by a mere 
outlay of a portion of the excess of receipts from inventors 
over and above the current expenses of the office ; which 
excess, we humbly submit, cannot, in justice to the persons 
who pay it, be properly considered a surplus until from it 
there have been provided those matters necessary for the 
interests of the persons who contribute the money; and 
among these are, we must venture to urge, a building, as 
an office for Patents, including in it, a complete hbrary, a 
commodious reading room, and suitable offices for a proper 
staff of clerks and others to prepare well-digested and nu- 
merous abstracts and abridgments of inventions and pro- 
cesses made public, either by the Specifications of Patents 
or otherwise, and whether EngUsh or foreign. 

Praying that the Commissioners will take this matter into 
their serious consideration. 

We have the honour to be 

Your obedient humble servants, 

(Signed) Robt. Wm. Kennard, M.P. 

and forty-five others. 
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BETTS' PATENT. 

Statement of Mr. Sparling, Solicitor to the Plaintiff Betts, detailing the several Proceedings at Law 
and in Chancery, with the Costs of all Parties therein. The Costs of the Dependants are estimated. 



The first dispute about the validity of this Patent was raised 
by the patentee's brothers and partners, who contended that 
as he was a partner in the capsule business he could not 
have a grant of a Patent for an improvement for his own 
benefit, and asserted their authority to exclude him from any 
share in the management of the business. In addition to claim- 
ing the Patent as partnership property, his partners also resisted 
the patentee's right, on the ground that goods had been manu- 
factured and sold before the date of the Patent. Two suits in 
Chancery were instituted; one by the patentee to restrain his 
partners from infringing and for a dissolution, the other by his 
partners to restrain him from dissolving the partnership and 
praying a declaration that the Patent was partnership property. 
On the hearing before Vice Chancellor Knight Bruce in July 
1851, the Vice Chancellor granted the patentee a dissolution, 
but, before deciding whether the patentee was a trustee for the 
partnership or not, he directed an action to try its validity. 

This action was brought and notice of trial given for Hilary 
Term 1852, when counsel on both sides endeavoured to come 
to an amicable arrangement, but without success, and notice of 
trial was again given for the sittings after Triniiy Term 1852; 
but an order of reference was ultimately made, both of Chan- 
cery suits and action, to Mr. Biggs Andrews. The reference 
lasted from June 1852 to December 1856, and by way of com- 
promise of the question as to the ownership of the Patent it 
was arranged that the Patent should be treated as valid, and 
and that the patentee should pay his partners one-third of the 
value. The Chancery suit also related to the business of reoti- 



COSTB. 



Plaintiffs. 



£ 



2,000 



1,200 



Defendants. 



£ 



2,000. 



1,200. 
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5^SiS&o!f^fK'°'^''! °^ ^y '"^^ P^t«-tee and his 
partners m addition to the capsule business : by the award the 

Tercet rere from ?h^°^ *^^P^^* business/and hTftner: 
were to retire from the capsule business, and to nav him 1 500? 

Z'J^l^.ir'*'-."^ '^' ^^""'=^'7 suits. Plai^t^Wsts in 
abouflOoJ'''i'/T'"'*'/ *° '■^'"'' 2,000?.; the action to 
about 1,000Z.; and the reference to about 2,O0OZ. j and the 
defendants' costs were about the same 

The evidence reHed on by the patentee's partners, as to the 
sale before the Patent, depended principally on the evidence of 
a clerk, discharged by the patentee and reinstated by his part- 
ners, named Menzies. 

The award was made in December 1856, and Menzies then 
left the employment of the patentees. 

Pending this arbitration, patentee filed a bill against a Mr. 
Barlow to restrain an infringement threatened by a Mr. Wildey, 
a Belgian manufacturer, through his agent, Mr. Barlow ; the 
suit was against Barlow only, and resulted in Barlow giving 
an undertaking not to infringe, provided lOZ. were paid towards 
his costs ; the costs of this suit were about 100?. 

In March 1857 the patentee discovered that Menzies, as agent 
for Wildey, was infringing his Patent, and on the 11th March 
he filed his bill for an injunction both against Menzies and 
Wildey, and he applied ex parte to Vice Chancellor Wood, on 
the nth March 1857, for an interim injunction against both, 
and obtained it, with leave to give notice of motion against 
Menzies for the 13th March. Notice was given, and on the 
hearing the Vice Chancellor extended the interim injunction 
until the 21st March, and gave leave to serve Wildey, the co- 
defendant, in Belgium. On the 21st March 1857, the Vice 
Chancellor granted an injunction against both until after the 
trial of an action at law. 

The plaintiflPs costs of these proceedings in Chancery were 
about 260?. 

The action was tried before Lord Chief Justice Campbell on 
the 19th and 20th June 1857, and resulted in a verdict for the 
plaintiff on all the issues, which were the usual ones ; not the 
true and first inventor — not a new invention — no sufficient 
grant — no sufficient Specification — not guilty. The costs of this 
action were about 1,200?. 

In Michaelmas Term the defendants obtained a rule for a 
new trial on the ground of misdirection, and also for a nonsuit, 
or to enter the verdict for defendants, on the ground of an old 
Specification of Thomas Dobbs, enrolled in 1804. 

On the argument of the rule, the Court called on the defen- 
dants' counsel to meet the argument against that part of the 
rule which related to entering the verdict for defendants, as 
they were satisfied that there was a misdirection ; the defendants 
then elected to take a new trial, which was granted on the 
ground that the question left by Lord Campbell to the jury as 
the test of novelty was too narrow, namely, whether an ordinary 
workman, on reading Dobbs' Specification, could at once make 
Betts' metal. 

The costs of the rule ------ 

Betts V. Cooper - - . - 

„ V. Clifford, 1st action - - - 

„ V. Cooksey - - - - - - 

In November 1857 the plaintiff commenced three actions 
against parties infringing his Patent in Birmingham; viz.. 
Cooper, Clifford, and Cooksey ; and in December 1857 he filed 
two biUs in Chancery against Cooper and Clifford, and moved 
for an injunction in one suit against Clifford. The injunction 
was refused, on the ground that negotiations having been 
pending some time, the injunction would not be granted until 
the actions were decided. In Feb^^ary 1858 the plaintiff com- 
menced another action against CDfford, tried at the Warwick 
assizes in March 1858; the jury found a verdict for the de- 
fendant as to novelty, and for the plaintiff as to the infringe- 
ment. In Easter Term the plaintiff obtained a rule nisi for a 
new trial on the ground of surprise, a witness having come down 
from the gallery and sworn that he was accidentally in Court 
and remembered the process described by the plaintiff being 
carried on in Birmingham 20 years before. On the argument 
of this rule the Court discharged it, on the ground that it was 
not technically a surprise, and that on the 2nd trial of Betts v. 
Menzies the case could be fuUy investigated. - 

In November 1858 Clifford and Cooper were m a positaon to 
move to dismiss the suits in Chancery, when the plaintiff had 
to pay about 40?. for the defendant's costs of the motions, and 
his own costs, which were of about the same amount, and give 
an undertaking to proceed. About the same time the patentee 
gave notice for the 2nd trial in Betts v. Menzies, but at the 
sittings after Michaelmas Term it was made a remanet until the 
sittings after Hilary Term, when the case was tried, and after 
six days' trial the jury found a, verdict for the plaintiff. The 
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Costs. 



Plaintiffs. 



2,000 



100 



260 



1,200 



350 

50 
50 
60 



Clifford, 2nd action 
1,350 - 



40 



Defendants. 



2,000. 



30. 

The defendant in thLs case only em- 
ployed a junior counsel, and did not care 
about defending the suit. 



200. 



600, 
This is an estimate only; the defendants 
were poor, and I heard a rumour that 
their counsel's clerks were consulting as 
to returning their briefs. Sir F. Thesiger 
was retained for the defendants, but un- 
able to attend. 



100. 

Estimate only. 

60. 

50. 

50. 



1,200, 
Beduced, on taxation, to 4122. 501. was 
allowed plaintiff for the issues as to the 
infringement, and SW. paid defendants. 

40. 
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Costs. 



Plaintiffs. 



Defendants. 



witnesses actually called were 54 for the plaintiff and 21 for 
defendants, but nearly as many more were in attendance. After 
this a summons was taken out by the plaintiff, in the Chancery- 
suits of Betts V. Clifford and Betts v. Cooper, to enlarge publi- 
cation until the judgment could be obtained in Betts v. Menzies ; 
before the hearing of this summons the defendants' solicitors 
suggested a compromise, and a negotiation was entered into for 
that purpose ; pending that negotiation the defendants in Betts 
V. Menzies obtained a rule for a new trial, or a nonsuit, on the 
ground of Dobbs' Specification ; on the argument of this rule 
the Court of Queen's Bench unanimously ordered the verdict 
for the plaintiff to be set aside, and a verdict entered for the de- 
fendants. After this the defendants in Betts v. Cooper and 
Betts V. Clifford set down the causes in Chancery. 

The defendant Wildey having committed a breach of 
the injunction, the plaintiff moved to commit him. 
The plaintiff's costs were 147/. Defendant iras 
ordered to pay them, and they were taxed at 921. 
hetween party and party. 

The plaintiff in Betts v. Menzies gave notice of appeal to the 
Exchequer Chamber. 

_ The defendants in Betts v. Menzies in Chancery moved to 
dissolve the injunction, and the costs of this motion were about 
lOOZ. each side. Tine Vice Chancellor ordered the motion to 
stand over until after the appeal to the Exchequer Chamber. - 

Pending the appeal to the Exchequer Chamber, the causes of 
Betts V. Clifford and Betts v. Cooper came on in Chancery, and 
the Court dismissed Betts v. Clifford with costs, but without 
prejudice to filing a new bill, and ordered Betts v. Cooper to 
stand over. - - - - . 

The defendants in Betts v. Menzies taxed their costs in the 
Queen's Bench at about 700Z., and the costs of the issues found 
for the plaintiff was taken at lOOZ. merely for the purpose of 
ascertaining the amount for which the plaintiff should give 
security. The plaintiff moved for and obtained a rule to review 
the Master's taxation, on the ground that he had erroneously 
allowed the defendants the costs of witnesses. On the return 
of this rule, it was arranged that it should stand over until after 
the appeal. - - - . . 

The Court of Exchequer Chamber gave judgment in June 
1860, when five Judges v/ere in favour of affirming, and two for 
reversing the judgment of the Queen's Bench. - - . 

The plaintiff immediately gave notice of appeal to the House 
of Lords. ... . _ 

The defendants moved in Chancery to dissolve the injunction. 
The Vice Chancellor dissolved the injunction, but ordered the 
costs to be costs in the cause, and thfe hearing of the cause to 
stand over until the decision of the House of Lords. 

The defendants in the Common Law actions, Betts v. Cooksey, 
Betts V. Cooper, and Betts v. Clifford, gave the plaintiff notice 
to bring on the issues for trial. The plaintiff then took out a 
summons to postpone the trials until the decision of the House 
of Lords. The Judge ordered the trials to stand over until the 
decision, unless the defendants would abandon the points under 
argument as a defence; this the defendants declined to do. 
The case was argued in the House of Lords in July 1861. The 
Judges have_ delivered their opinion, but the House has not yet 
pronounced judgment. 

Betts V. Menzies, House of Lords - . . 



2,850 



1,800, 



The costs of this 
rule included in 
the 2,860;. 



147 



100 - 

Betts V. Clifford, 
400 - 

Betts V. Cooper, 

170 



50 
700 

90 



10, Cooper 
10, Clifford 
10, Cooksey 



1,300 



14,487 



Betts' Patent. 

Total costs of plaintiffs in the various suits 
Ditto of defendants - . . 



100. 



ICO. 



300. 



Clifford's costs taxed at 260Z. as between 
party and party. 
100. 



30. 



100. 



^90. 
The same observation as to the preoedinir 
trial must be here made to account for 
the gi-eat difference between the de- 
fendants costs and the plaintiff's. The 
defendants' solicitors were unwillinR to 
increase their liability, and I believe, out 
of consideration for their position, that 
counsel accepted much lower fees than 
they would otherwise have done ; they had 
already expended' large sums for the de- 
fendants, which the defendants were 
unable to pay. 

10, Cooper. 

10, Clifford. 

10, Cooksey. 



200.* 



10,370 



- .1^14,487 
10,370 



.£24,857 



' lu the House of Lords the plaintiff had to pay the expense of printing (210?.), half of which ought to have been paid by 



defendant. 
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(3.) — Appenbix to the Evidence of Me. Geove. 



Analysis of and Obseevations on the Law of 
Feajsce. Paper by W. R. Geove, Esq., Q.C. 

Letters Patent in France are regulated by the law 
or Statute of the 5th of July 1844. This Act con- 
tains provisions for the granting and duration of 
Patents, the payments to be made to the State for 
them, the manner of enforcing Patent rights, and 
the annulling of bad Patents. Its principal enact- 
ments are as follows : — 

Patents may be granted for any new invention or 
discovery by which a new industrial product {pro- 
duit industrieV) is obtained, or which, by the inven- 
tion of new means, or the now application of known 
means, produces a result in an industrial product. 
(Arts. 1, 2.) 

From this enactment medicines and financial com- 
binations are specially excepted. (Art. 3.). 

Patents may be granted for five, ten, or fifteen 
years, and the tax to be paid for them is 500, 1,000, 
and 1,500 francs, according to the duration of the 
Patent. This tax is to be paid yearly in sums of 
100 francs. If a year passes without payment the 
Patent lapses. (Art. 4.) 

In order to obtain a Patent the Laventor must send 
to the prefecture of his department his application, 
addressed to the Minister of Agriculture and Com- 
merce, together with a full description of his inven- 
tion, and such drawings or samples as may be 
necessary for understanding the description. 

A duplicate of the description and drawings is to 
be sent. 

The duration of the Patent dates from the delivery 
of the application, &c. 

The applications, &c. are sent from the prefecture 
to the Ministry of Agriculture and Commerce, where 
they are registered, and from whence the Patent is 
sent to the inventor. (Arts. 5, 6, 7, 8, 9, 10.) 

The Patents are delivered without any preliminary 
examination, at the inventor's risk, and without 
guarantee of any kind on the part of the Government, 
either of the novelty or merit of the invention or of 
the correctness of the description. (Art. 11.) 

All Patents granted wUl be ofiicially announced in 
the " Bulletin des Lois " every three months. (Art. 14.) 
Patents canonlybe prolonged by a Statute. (Art. 15.) 
A patentee or his assignee may take out a " cer- 
tificate of addition" for any improvement on his 
invention which will give him Patent rights for the 
improvements during the duration of the original 
Patent. For this certificate he pays 20 francs. 
(Art. 16.) 

He may, if he thinks fit, take out instead an mde- 
pendent Patent for such improvement, and has the 
exclus iveprivilege of taking out such independent 
Patent or certificate of addition during one year from 
the granting of the original Patent. Any person 
desiring a Patent for an improvement on another's 
Patent during the first year of that Patent's currency 
must send in an account of his invention sealed up ; 
at the end of the year the document will be opened 
and the Patent sent, the original patentee having in 
aU cases the preference. (Arts. 17, 18.) 

The patentee of an improvement on a patented 
invention cannot use the original invention without 



permission, nor 



can the holder of the first Patent use 



the improvement without permission. (Art. 19.) 

A Patent may be assigned in whole or in part. 
The assignment must be registered at the prefecture, 
whence a notification is sent to the Ministry, where 
it is also registered. ,.^ ^ e 3 

The assignee may profit by any " certificates oi ad- 
dition" subsequently granted to the patentee, and the 
patentee, if he retains any share in the Patent, may 
profit by " certificates of addition granted to the 

assignee. . . 

The whole of the tax must be paid on assignment. 

The descriptions, 8sc. of the invention are to remain 
until the expiration of the Patent at the Mimstry, 
where information regarding them will be given free 
of cost to any one seeking it. 

B 



Any person may obtain, on paying for it, a copy 
of such description, &c. (Art. 23.) 

After the payment of the second year's tax the 
descriptions, &c. are to be published, either in whole 
or in part, and there is also to be published at the 
commencement of each year a catalogue of the Patents 
delivered during the preceding year. One of these 
catalogues is to be kept at the Ministry and one at 
each Prefecture. After the expiration of the Patent 
the original descriptions are to be deposited at the 
"Conservatoire des Arts et Metiers." (Arts. 24, 
25, 26.) 

Patents may be granted in France to foreigners, 
and may be granted for inventions already patented 
abroad, but in such cases the Patent granted in 
France only lasts as long as the original Patent. 
(Art. 27, 28, 29.) 

Patents are void, if the alleged invention is not 
new, if it comes within the terms of Art. 3 as un- 
patentable, if it relates to a theoretical principle or 
discovery without indicating a practical application, 
if the object of the invention is opposed to public 
policy, if the patentee has fraudulently given a 
wrong title to his Patent, or if the description is 
insufficient. 

A Patent taken out in contravention of the Article 
giving the original patentee a year's privilege, is also 
void. 

Certificates of addition for matters not really relat- 
ing to the principal invention are also void. (Art. 30.) 
No invention is to be held new which has, either 
in France or abroad, been before the application 
for the Patent sufficiently known to enable people 
to use it. 

A patentee loses his right if he does not pay his 
tax, or if he has not, within two years from the 
granting of the Patent, got his invention into use 
(mis en exploitation sa decouverte), or if he has ceased 
to work (exploiter) it during two consecutive years, 
unless he can in either case bring forward good 
reasons for his inaction. (Art. 32.) 

In all mentions of the Patent in advertisements, &c., 
the patentee must insert the words " sans garantie 
du Gouvernement," under penalty of a fine of from 
50 to 1,000 francs. (Art. 33.) 

An action for avoiding or annulling a Patent may 
be brought by any person interested in the matter. 
The law officer of the Government may, if he thinks 
fit, make himself a party to the suit, or bring an 
action himself in some cases. 

Any inroad upon the patentee's rights, either by 
manufacturing the patented article or using the 
patented machinery, constitutes an infringment of the 
Patent. This infringment is punishable by a fine of 
from 100 to 2,000 francs. (Art. 40.) 

Persons who knowingly sell, or expose for sale, or 
introduce into French territory patented articles are 
liable to the penalties for infringement. 

The penalties are not cumulative. (Arts. 40, 41, 42.) 
Where judgment for infringement is pronounced 
against a person who has been convicted of an in- 
fringement of the same Patent within five years 
previous to the date of such judgment, he may be 
punished by imprisonment of from one to six months. 
The same punishment may be pronounced against a 
workman of the patentee who infringes the Patent, 
or against a third person combining with such work- 
man. (Ai-t. 43.) 

These proceedings are to be regulated by Art. 43 
of the penal code. (Art. 44.) 

The authorities can only take proceedings for the 
infringement of Patent rights on the complaint of 
the person injured. (Art. 45.) 

(N. B. I gather from the language of the Statute 
that the only mode of vindicating Patent rights is by a 
penal proceeding carried on in the name of the State.) 
The tribunal, (called in the Statute the " Tribunal 
Correctionel,") in deciding on these cases is to con- 
sider all objections brought forward by the defendant 
either to the validity of the Paent or the ownership 
of the plawtiflf. (Art. 46.) 
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Inspection may be granted, and if necessary, 
seizure made of the articles the manufacture or using 
of which constitutes the alleged infringement. Where 
there is a seizure, the plaintiff may, if necessary, be 
required to give security (cautionnement), -which is 
always to be required from a foreign plaintiff de- 
manding a seizure. (Art. 47.) 

Articles made and machinery used in violation of 
patent rights are to be confiscated without prejudice 
to the right of the plaintiff to damages. (Art. 49.) 

(N.B. This is the only mention of damages. I am 
unable to gather from the preceding sections of the 
Statute what power the plaintiff has of recovering 
damages.) 

In a circular dated the 20th December 1854, and 
addressed by the Minister of Agriculture and Com- 
merce to the Chambers of Commerce and to the 
Consulting Chamber (Chambres Consultatives) of 
Arts and Manufactures, the minister states that the 
law of July 1844 is stated to be defective in certain 
respects, and that some changes in it are proposed ; 
these he enumerates, the principal ones are as 
follows : — 

1. The propriety of excluding medical preparations 
from the privileges of Patents is questionable, on 
general grounds, and also because the rule tends to 
violate the principle of " sans examen prealable," as 
the Government has to examine inventions submitted 
to it, in order to ascertain whether they come within 
the prohibited class. 

The exclusion of financial operations seems super- 
fluous, and also objectionable on the same grounds as 
the last. 

2. The amount payable for Patents has been con- 
sidered by some as too great, and the duration of 
Patents too short. 

3. The division of Patents into 5, 10 and IS years 
is superfluous, inasmuch from the manner of paying 
the tax on them, the patentee can determine his 
Patent in any year. 

4. It is suggested that there is no use in obliging 
inventors to furnish samples of their manufactures. 

5. The Article (18) giving the patentee advantages 
in taking out certificates of addition on Patents for 
improvements on his invention during the first 
year of his invention, has been found to work 
injuriously in some respects. The Article 23 
giving everybody a right of obtaining copies of the 
descriptions, &c. of the invention immediately after 
the granting of the Patents, has been found to produce 
evil in some respects, as in some cases foreign Patents 
in imitation of the French one are immediately taken 
out. To obviate this it is proposed that the descrip- 
tions, &c., should not be communicated to the public 
until six months after the granting of the Patent. 

6. Article 20 makes it necessary when the Patent 
is assigned to pay the whole of the tax ; it is proposed 
to abrogate this provision. 

7. Patents of which the second year's tax has been 
paid, are inserted in full in the official catalogue under 
Article 24. The publication costs a considerable 
sum of money ; it is proposed that important Patents 
only should be placed in it. 

8. Article 31, which declares that no invention 
which before the date of the Patent has been known 
shall be considered new, is complained of as too vague 
and general. 

9. Article 84, rendering the Patent void in case of 
failure to pay the tax, is complained of as not clearly 
stating whether, under these circumstances, a Patent 
becomes void or merely voidable. It is proposed to 
give the Administration the power of declaring a 
Patent void under these circumstances. 

10. It is proposed to substitute for the words 
"sans guarantie de Gouvernement " simply "sans 
" examen." 

11. It being a matter of considerable difficulty for 
ordinary tribunals to decide on Patent cases, owing 
to the peculiar nature of the questions raised, it has 
been proposed to create at Paris a jury of experts 



(jure special), analogous to ten " conseils de prud'- 
" hommes" in commercial cases, to adjudicate in 
these cases. 

On all these questions the Minister requests the 
advice of the Chambers of Commerce, &c. 

To this circular the Society for the Encouragement 
of National Industry returns a set of answers and 
observations, the most important of which are as 
foUows : — 

They propose that the duration of Patents should 
be extended from 15 to 20 years, and that the 
Government by a legislative enactment should be 
able, as it is in England, to grant extensions in some 
cases. 

That there should be constituted in each of the 
principal industrial towns of France, Paris, Lyons, 
Rouen, Lille, Mulhouse, &c., a "tribunal consulaire 
" industriel" for the trial of Patent cases. This 
tribunal would be in some respects analogous to the 
" Tribunaux de Commerce " existing in France, and 
would be divided into three Chambers, which would 
consisi; respectively t)f men acquainted with chemical 
science, with the mechanical arts, and of manu- 
facturers of woven fabrics. To one of these Cham- 
bers all Patent cases would be sent for decision. 



The law of Patents in France would seem to differ 
from ours in the following particulars : — 

1. The Patent is granted on the mere demand of 
the inventor, without any preliminary examination, 
and it is expressly stated in the Act that the Govern- 
ment in no way guarantees the merit or novelty of 
the invention or the fidelity of the Specification (de- 
scription). (Art. 11.) 

In order the more fully to carry out this principle, 
the patentee is obliged, in all advertisements, &c., of 
his Patent, to insert the words "sans garantie du 
" Gouvernement." 

The circular of the Minister, however, contains a 
proposal to change this form of words into "sans 
" examen," as the former words had led to mistakes 
on the part of the public, and it has been found im- 
possible to carry on in practice this provision of the 
Act. (P. 20.) 

2. The inventor or his assignees have the exclusive 
right of taking out certificates of addition for im- 
provements in the invention for which they hold a 
Patent. These certificates of addition cost only 20 
francs, but they expire with the original Patent. 
(Art. 16.) 

If, on the other hand, the holder of the Patent 
chooses to take out an independent Patent for the 
improvement, or a certificate of addition, he has the 
exclusive right of doing so during the first year ol 
the Patent's duration. (Art. 18.) 

This provision is pointed out by the minister as in 
some respects objectionable. (P. 17, 18.) 

3. The tax or duty payable on Patents is virtually 
100 francs a year, payable yearly during the currency 
of the Patent. Failure to pay this in any year in- 
validates the Patent. (Art. 4 ; and see the observa- 
tions of the minister, p. 16.) 

4. The duration of Patents can only be extended 
by an Act. (Art. 15.) The Society for Encourage- 
ment of National Industry proposes in its report a 
system of extension to resemble the English one. 

5. The Act contains a provision that no Patent can 
be granted for an invention already known in France 
or abroad. (Art. 31.) There is. however a statement 
that a Patent may be taken out for an invention 
already patented abroad. (Art. 29.) 

6. The Act contains a provision that a Patent 
shall lapse if the patentee does not put his invention 
into use within two years from the date of the Patent 
or if he ceases to work (exploiter) it for two con- 
secutive years. (Art. 32.) Neither the Minister nor 
the Society make any observations on this section 
which lias, I presume, become practically inoperative! 

7. Actions to vindicate Patent rights would seem 
to be quasi penal proceedings, prosecuted before the 
" Tribunal Correctionnel." (Art. 40 to 49.) 
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Paper A. 

Memorandum. 
The embairaasments arising in the department of the 
Secretay of State for War from the present terms of the 
grant of Patents for instruments or munitions of war, 
form the subject of this Memorandum. 

It is scarcely necessary to premise that the defence of the 
reahn is the paramount duty of the Crown, and one that it 
cannot relinquish. " I confess," said Sir Richard Button 
in Hampden s case, "there are some inseparable preroga- 
" tives bdongmg to the Crown such as the ParUament 
" cannot sever from it, and I wiU prove to you out of the 
" bookcases and statutes that the king cannot release his 
" tenure in capite. It was endeavoured that a law should 
" be made that the Court of Wards should be shut up ; it 
" was resolved it had been a void law. Such is the care for 
" the defence of the kingdom which belongeth inseparably 
" to the Crown as head and supreme protector of the king- 
" dom, so that if an Act of ParUament should enact that 
" he should not defend the kingdom, or that the king should 
" have no aid from his subjects to defend the kingdom, 
" these acts would not bind, because they would be against 
" natural reason." 

Many articles are patented that can only be useful for the 
purpose of national defence or destruction. 

"Pake for the first illustration Palmer and Nugent's mul- 
tiple gun, by which 600 charges can, it is said, be thrown 
against a regiment in a few seconds ; and for the second, 
any Patent for armour plates to war steamers or fortresses. 
The Patents for the multiple guns are granted to aliens, 
and the Crown is entirely in their hands as to a supply 
which, when ordered, is to be sent from America. 

As a rule all instruments and munitions of war are now 
made in the royal arsenals and factories, to save cost and 
secure quality. 

The pohcy of the Crown becoming a manufacturer of 
instruments and munitions of war, receives by annual votes 
the explicit sanction of ParUament. 

The Ordnance Select Committee have been very frequently 
impeded in the prosecution of inquiries tending to the greater 
efficiency of Her Majesty's forces by real or pretended legal 
right of Patentees. 
To quote recent examples : — 

Messrs. Brown and Webb claimed the exclusive right to 
employ gunpowder in a compressed state. 

Mr. Lancaster claimed the exclusive right to fire rockets 
under water. 

The Whitworth Ordnance Company claimed the exclusive 
right to make projectiles with flat fronts. 

Mr. Ramscar claimed compensation for the supposed 
adoption by the Royal Carriage Department of means of 
checking the recoil of guns by elastic springs or buffers. 

Mr. McKay, who has patented a great variety of unusual 
forms of shot, recently threatened the Committee with 
legal consequences if any of them were tried without his 
concurrence. 

Captain Blakeley attempted to interfere in tiie manuiac- 
ture of Armstrong guns as an infringement of his Patent. 

Messrs. Church and Goddard made a similar attempt on 
other grounds; and speaking generally, the Committee 
remark it maybe asserted, "that it is scarcely possible to 
" propose a new arrangement of breech-loadmg, or new 
" mode of rifling, or a new description of projectile, which 
" shall avoid known defects and embrace known excdlen- 
" cies, without finding some of the details anticipated by 
" Patentees and claimed as private property, although they 
" are only component parts of a system to which, as a whole, 
" none of these Patentees can lay claun. , , , , 

« The foregoing examples, which might probably be ex- 
" tended by referring to records of earUer date, wiU suflice 
« to show that, if Her Majesty's service is not seriously 
" obstructed by the faciUty with which Patents are at pre- 
" sent granted for warUke inventions, which the Crown 
" alone can, for the most part, make use of, it is not for 
•' want of intention on the part of Patentees to enforce then: 
« rights : but from other causes, the first of which is the 
" worthlessness of the great majority of the so-cdled mven- 
" tions patented, and the second the small proportion which 
" really new discoveries or apphances bear to those which 
" are only supposed to be new by ignorant or interested 
" parties, but on examination turn out not to be so. These 
" ^nditions are no securijT that serious mconvemence 
« may not some day accrue." . ,^, , <■„„„„ 

At present the oiy protection agamstthe abuse of mono- 
poly inserted in the Patent is the foUowing proviso : And 
R iso that if the said [Patentee], his executors, admmis- 
" trators, or assigns, shall not supply, or cause to be sup- 
" pUed for our service aQ such articles of the said invention 
^ B 



" as he or they shall be required to supply by the officers or 
" Commissioners administering the department of our 
" service for the use of which the same shall be required in 
" such manner, at such times, and at and upon such rea- 
" sonable prices and terms as shall be settled for that pur- 
" pose by the said officers or Commissioners so requiring 
" the same ; then, and in any of the said cases, these our 
" Letters Patent, and all Uberties and advantages whatso- 
" ever hereby granted, shall utterly cease, determine, and 
" become void, anything herein-before contained to the 
" contrary thereof in anywise notwithstanding." 

Under this proviso, the Crown by sci.fa. may (it is as- 
sumed) annul the Patent if the Secretary of State could show 
to the Lord ChanceUor (inter alia) that the Patentee would 
not furnish suppUes at "reasonable prices." 

The difficulty of ascertaining what are " reasonable prices " 
for instruments and munitions of war cannot be better illus- 
trated than by reference to evidence laid before the House 
of Commons, 25th July 1862, on the subject of " Ordnance," 
448. 

Now the difficulty of assessing "reasonable prices," even 
with permission to use the Patent for such manufacture, 
wUl be seen if the evidence given before that Committee be 
referred to ; but, without entering into detail, the great 
disparity shown hy the foUowing figures wiU for the present 
purpose be sufficiently conclusive. 

If the supply of guns had been made on Sir W. Arm- 
strong's prices of December 1858, the Crown would have 
paid the contractor (at least) - - £757,000 

Ifat the price of February 1862 - £320,560 

Whereas the Crown paid - £416,430 

The proviso as it now stands has never been acted upon 
by the War Department, and is practically useless. 

The grant of Patents for such inventions are in other 
respects inconvenient ; for not unfrequently the officers of 
the Crown working in its factories patent inventions 
resulting from their own employment. 

Again, to secure to the Crown the inventions of its own 
officers made within the royal arsenals and factories, it is 
suggested that Patents are necessary, or that other persons 
will by chance hear of the invention, known but ad- 
visedly kept secret by the Crown, and obtain exclusive use 
thereof. 

Another objection to a Patent for any really valuable 
invention, is the pubUcity attendant upon it. 

The equipment of the British army must (as it has been 
repeatedly enforced on the attention of ParUament) be not 
only equal, but greatly superior to that of the continental 
armies, or the certain disparity in numbers would place the 
British army at an overwhelming disadvantage. 

In 1858 (and the same practice may stiU exist), it was 
the practice of our Patent office to send the Specifications 
of EngUsh inventions, as soon as they were published, to 
Paris, BerUn, &c., and it was ascertained that Sir W. 
Armstrong, by patenting his time and percussion fuze in 
April 1858, had, by so doing, given it (by making it 
known) to foreign powers, although his own sovereign 
could not use it tUl he subsequently assigned it to the 
Secretary for War. 

The (Usclosure made by the Patent (as the least injury 
caused thereby) puts this country and foreign powers upon 
an equaUty of inteUigence, but if the Patentee refuses to 
grant it to the War Department, he places the Crown at a 
serious disadvantage with foreign powers. 

On this aspect of the question the Ordnance Select 
Committee write as foUows : — 

" From the days when Friar Bacon involved the com- 
position of gunpowder in a Latin anagram, down to the 
present time, there has always been a remarkable tendency to 
shroud discoveries and improvements in artUlery in mystery, 
and to communicate them only under the seal of secrecy; it 
is a tradition, and has become a habit difficult to break 
through, an exaggerated sense of the importance of each 
Uttle improvement, or discovery, an exaggerated estimate 
of the importance of being beforehand with opponents, has 
induced one generation of artiUeiymen, and one Govern- 
ment after another, to attach a value to such secrecy in 
this particular department of mechanical progress, which 
in the opinion of the Committee can neither be justified 
by experience or vindicated on rational grounds." 

The mode of action of the shrapnel sheU was kept a 
secret for many years, and it had the effect perhaps of 
preventing the adoption of that projectile by tiie French 
during the Peninsular war, but it is veiy doubtful whether 
it contributed in any sensible degree to the superiority of 
of the British artiUery, while it gave rise to such an over- 
estimate of its importance and destructive effect as led to 
its being supplied in far too large a proportion, and fre- 
quently used when shot and sheU would have heen more 
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effective, and one of the first steps of the Committee of 
revision of 1819, under the Duke of Wellington's orders, 
was to make a very large reduction in the proportion. 

The composition of the congreve rocket is and has 
always been treated as an absolute secret, but it has not 
given us any monopoly of that weapon, on the contrary, 
our rockets are at present in a very unsatisfactory state, 
and every foreign power has rockets which they consider 
as good or better. 

The construction and mode of action of the Moorsoom 
fuze was a secret from officers of the Royal artilleiy 
down to 1857, when a full account was published in Bel- 
gium, and translated into English for their information by 
Captain Orr, R.A., but the Committee are not aware that 
we reaped any naval success in the Baltic or elsewhere 
from our secresy with respect to this fuze. In short, 
without multiplying instances, it may be asserted gene- 
rally, that secresy in these matters is almost always a self- 
delusion, and is more frequently injurious than otherwise 
when it is real. Foreign military improvements are dis- 
regarded by us, and ours by foreign nations, not from 
ignorance, but because each country is wedded to its own 
notions and habits, is slow to admit the superiority of 
anything foreign ; because what suits the temperament or 
education of one people does not necessarily suit another ; 
l)ecause an improvement which involves Httle alteration of 
material or change of ideas in one case may be attended 
with insuperable difficulties in another, or be precluded 
by the expense it involves. 

" Looking to these facts, and to the increasing difficulty 
of maintaining secresy, even if it were desirable to do so, 
the Committee do not apprehend the slightest public 
inconvenience from the free patenting and publication of 
inventions, provided the Government reserves its own 
liberty of action, and its right to make or lise improve- 
ments in materiel of war in its own establishments." 

In earlier times than the present, the statute law af- 
fecting the manufacture of and commerce in instruments 
and munitions of war, would appear to have been as 
follows : — 

Under the 24 James I. c, 3., all monopolies were void, 
save (under sec. 10.) any Commission, Grant, or Letters 
Patent for or concerning the making or compounding of 
saltpetre or gunpowder, or the casting or making of ord- 
nance, or shot for "ordnance;" the object of such com- 
missions being (as we may , gather from the case of the 
King's prerogative in saltpetre in Lord Coke's Reports, 
12 Colce 14), "to provide a store for the Queen [Elizabeth] 
" at a lower rate than before was paid." 

In the 16 Car. 1., and Act was passed (Ch. 21.), for the 
free bringing in of gunpowder and saltpetre from foreign 
parts, and for the free making of gunpowder within the 
realm, the last section (3) enacting, " that if any person or 
" persons shall put in e.\ecution any Letters Patent, pro- 
" clamation, edict, act, order, warrant, restraint, or other 
" inhibition whatsoever, whereby the importation of gun- 
" powder, saltpetre, brimstone, or other the materials afore- 
" mentioned, or any of them, from forraign parts, or the 
" making of gunpowder within this realin, shall be any 
" way prohibited or restrained that then the said person and 
" persons so offending, shall incur and sustain the pains, 
" penalties, and forfeitures contained and provided in the 
" statute of provision and premmiure, made in the 
" sixteenth year of the reign of King Richard the 
" Second." 

The next Act (1 James II., c. 8), after setting forth the 
great prejudice and discouragement to gunsmiths and 
others, arising from importation, &c., prohibited such im- 
portation except with the license of the Crown, and the 3rd 
section of the Act was in these words : — 

•' Provided always, that if any person or persons, what- 
soever, bodies politic or corporate, shall by colour of this 
Act or othenvise, obtain from His Majesty, his heirs or 
successors, any Letters Patents, license of grant, for the 
sole making or importing any gunpowder, arms, ammu- 
nition, or other utensils of war, and shall put the same in 
execution, or by color thereof molest or hinder any person 
or persons who lawfully make any the things before men- 
tioned in this kingdom, or shall obtain any Letters Patents, 
license, or grant, for the importing of gunpowder, arms, 
ammunition, or other utensils of war, by way of merchan- 
dize to make profit thereof, other than for the immediate 
furnishing of the pubhe stores of His Majesty, his heirs 
and successors, that then the person and persons so offend- 
ing shall incur and sustain the pains, penalties, and for- 
feitures contained and provided in the statute of provision 
and premmuire made in the 16th year of the reign of King 
Richard the 2nd, and be disabled to hold any office or 
employment under His Majesty, his heirs and successors, 
and all and every such letters, license, patent, and grant. 



and every of them for the sole making and importing the 
said commodities shall be void to all intents and purposes 
as if the same had never been had or made, any clause of 
non obstante or other provision or covenant to the contrary 
thereof in anywise notwithstanding." 

From the year 1685 until the consolidation of the Custom 
Acts by Mr. D. Hume in 1826, this declaration against any 
grant of a monopoly in munitions of war remained in the 
statute book. 

With respect to a remedy recently proposed, namely, " to 
" make the previous consent of the Crown, signified by the 
" Secretary of State (with or without special terms or con- 
" ditions), an indispensable requisite in the grant of any 
" future Letters Patent of this kind," the Ordnance Select 
Committee on being referred to wrote thus : — 

" We apprehend great difficulty in the working of such 
a clause, from the impossibility of drawing a line between 
inventions which have or may have a directly military 
bearing, and those which prima facie only concern the gun 
trade, or the manufacture of material of war in commerce, 
and they would venture to suggest in preference a general 
enactment that no Patent right shall be of force to prevent 
the Crown from manufacturing or repairing warlike materiel 
in its own departments, or from employing for such pur- 
poses the materials, forms, processes, and machinery found 
most suitable, leaving the Crown in the same position as 
any other purchaser in respect to articles not repaired or 
manufactured in Royal establishments. 

The remedy that most readily suggests itself to meet the 
present difficulties is to amend the proviso now inserted, by 
adding to it that the Patent shall not be construed to pre- 
vent the use of the invention by the Secretary for War, or 
his officers or contractors, but "without prejudice to such 
" compensation as the Patentee may claim and the Secre- 
" tary of State may agree to give, or, in case of difference, 
" which the Treasury shall award." 

The use would then be free and open to the War Depart- 
ment. The officers of it have no desire to deprive any 
fellow subject of his just rights, but to be embarrassed 
with the difficulties of a previous negotiation, which they 
have no power to bring to a successM termination before 
they can ever try whether the invention is or is not of any 
real practical utility, places both the inventor and the 
Secretary of State in a false position. 

The objection that has been urged to this proviso, viz ., that 
it would destroy the character of the grant as a grant of 
monopoly, appears to be met by the decision of the Privy 
Council in Pettit Smith's case. There the Judicial Com- 
mittee, in advising the Crown to renew the Patent, directed 

that the following proviso should be added to the Patent :* 

" That it shall be lawful for the Lord High Admiral of the 
" United Kingdom of Great Britain and Ireland, and for 
" the Commissioners for executing the office of High 
" Admiral for the time being, to contract with any person 
" or persons whomsoever for the manufacture and fitting, 
" and cause to be manufactured and fitted by any person or 
" persons whomsoever, at any time or times, and at any 
" place or places whatsoever, the said Invention, for the 
" service of Her Majesty and Her Majesty's heirs and suc- 
" cessors : such person or persons shall be at hberty to 
" manufacture and fit the same accordingly, for the service 
" of Her Majesty, Her heirs and successors, mthout any 
" licence, let, or hindrance from the Patentee, his executors, 
" administrators, or assigns, and without the Patentee, his 
" executors, administrators, or assigns, being entitled to 
" any compensation or damages whatsoever for the same ; 
" and that there should also be a condition, that if the 
" Patentee, his executors, administrators, or assigns, shall 
" not supply or caused to be supplied and fit or cause to 
" be fitted for Her Majesty's service the said invention as 
" he or they shall be required to supply or fit the same, in 
" such manner, at such times, and at and upon such reason- 
" able prices and terms as shall be settled for that purpose 
" by the Lord High Admiral of the United Kingdom of 
" Great Britain and Ireland, or by the Commissioners for 
" executing the said office for the time being, then that the 
" said Letters Patent shall be void." 

„, ^^ ^ Chas. M. Clode. 

Wai- Office, June 1864. 



Paper B. 

A.D. 1623-24.— 21 James I. c. 3. 

Provided always, and be it enacted, that this Act, or any 
declaration, provision, disablement, penaltie, forfeiture, or 
other thing before menconed, shall not e.xtend to any 
comission, graunt, or Lres Patent heretofore made, or here- 
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after to be made, or for or concerning the digeing, making, 
or compoundmg of saltpeter or gunpowder for the casting 
or makmgof ordinance, but that aU and every the same 
graunt, comission, and Lres Patent, and aU other matters and 
thmgs tendmg to the maynteyning, strengthening, or fur- 
therance of the same, or any of them, shalbe and remayne 
of the like force and effect, and no other, and as free from 
the declarations, provisions, penalties, and forfeitures con- 
tayned m this Act, as if this Act had never been had nor 
made, and not otherwise. 

A.D. 1640.— 16 Charles I. c. 21. 

An Act for the free bringing in of gunpowder and salt- 
peter from forraign parts, and for the free making of gun- 
powder in this realme. 

A\hereas the importation of gunpowder ftom forreign 
parts hath of late times beene against law prohibited, and 
the making thereof within this reahn ingrossed, whereby 
the price of gunpowder hath beene excessively raised, many 
powder works decayed, this kingdom very much weakened 
and endangered, the merchants thereof much damnified, 
many mariners and others taken prisoners and brought 
into miserable captivity and slavery, many ships taken by 
Turkish and other pirates, and many other inconveniences 
have from thence ensued, and more are likely to ensue, if 
they be not timely prevented : Be it therefore declared and 
enacted, by the King's most excellent Majestie, and the 
Lords and Commons in this present Parliament assembled, 
and by the authoritie of the same, that it shall and may be 
lawful to and for all and singular persons as well as stran- 
gers as naturall bom subjects of this realm to import and 
bring into this kingdom any quantities of gunpowder 
whatsoever, paying such customes and duties for the same 
as by authority of Parliament shall be limited and set 
downe. 

And be it further declared and enacted, by the authority 
aforesaid, that it shall and may be lawfull to and for all and 
singular His Majesties subjects of this his realm of England 
to make and sell any quantities of gunpowder at his and 
theire will and plesisure, and alsoe to bring into this king- 
dom any quantities of saltpeter, brimstone, or any other 
materialls necessary or requisite for the making of gun- 
powder. 

And lastly, be it enacted by the authority (aforesaid), 
that if any person or persons, from and after the 10th day 
of August 1641, shall put in execution any Letters Patents, 
proclamations, edict, act, order, warrant, restraint, or other 
inhibition whatsoever, whereby the importation of gun- 
powder, saltpeter, brimstone, or other the materials afore- 
mentioned or any of them, from forraign parts, or the 
making of gunpowder within this realm, shall be any pro- 
hibited or restrained. That then the said person and 
persons so offending shall inourre and sustain the pains 
and penalties and forfeitures contained and pro^-ided in 
the statute of provisions and premunire made in the 16th 
yeare of the reign of King Richard the 2nd. 

A.D. 1685.— 1 James II. c. 8. 

An Act against the Importation of Gunpowder, Arms, 
and other Ammunition and Utensils of War. 

T\Tiereas to the great prejudice of this kingdoms and the 
discouragement and impoverishment of the gun snuths, 
and others, artificers, great quantities of arms and ammuni- 
tim, have of late years beene imported to the endangering 
the peace and quiet of this kingdome. ^^. , 

2 For remedy whereof bee it enacted by the King s most 
excellent Majestie, by and with the advice and consent of 
the Lords spirituaU and temporall, and the Commons ui 
this present Parlyament assembled, and by the authontie of 
the same, that it shaU not at any time from and after the 
lOth day of July 1680, be lawfuU to or for any person or 
persons whatsoever without licence from His Majestie His 
heires and successors to import or bring into tins kingdome 
of England, dominion of Wales, or towne of Benvicke upon 
Tweede, by way of merchandize any gunpowder, a,nns, 
ammunition, or utensills of war upon paine and forfeiture 
of all and every such goods soe imported as aforesaid to 
His Maiestie, His heires and successors, and the person or 
persons who shall soe import or bring in the same, or in 
in whose custodie any such gunpowder, arms, ammunition 



or utensUls of war shall be found, being thereof lawfully 
convicted, shall forfeite treble the value of the goods soe 
imported, one moyety thereof unto His Majestie, His heires 
and successors, and the other moyety thereof to such per- 
son or persons who wiU sue for the same by action of debt, 
bill, plaint, or information in any of His Majestyes Courts 
of Record at Westminster, wherein noe essoigne, protection, 
or wager of law shall be ^owed. 

3. Provided always, that if any person or persons what- 
soever, bodyes poUitiqne or corporate, shall by colour of 
this Act or otherwise obtaine from His Majestie, His heires 
or successors, any Letters Patents, licence, or grant, for 
the sole making or importing any gunpowder, arms, ammu- 
nition, or other utensills of war, and shall putt the same in 
execution, or by colour thereof molest or hinder any 
person or persons who lawfully make any the things before- 
mentioned, in this kingdome, or shall obtaine any Letters 
Patents, licence, or grant for the importing of gunpowder, 
arms, ammunition, or other utensills of war, by way of 
merchandize to make profit thereof other than for the im- 
mediate furnishing of the publique stores of His Majesty, 
His heires and successors, that then the person and persons 
soe offending, shall incurr and sustainethe paines, penalties, 
and forfeitinres contained and provided in the statute of 
provision and premunire, made in the 16th yeare of the 
raigne of King Richard the Second, and be disabled to 
hold any office or imployment under His Majestie, His 
heires and successors, and all and every such Letters, 
licence. Patent, and grant, and every of them for the sole 
making and importing the said commodities, shall be void 
to all intents and purposes, as if the same had never beene 
had, or made any clause of non obstante or other provision 
or covenant to the contrary thereof, in anywise notwith- 
standing. 

A.D. 1825.-6 George IV. c. 105. 

An Act to repeal the several Laws relating to the Customs. 

Whereas the laws of the Customs have become intricate 
by reason of the great number of the Acts relating thereto 
which hav^e been passed through a long series of years : 
And whereas it is therefore highly expedient for the interests 
of commerce and the ends of justice, and also for affording 
convenience and facility to all persons who may be subject 
to the operation of those laws, or who may be authorized to 
fact in the execution thereof, that all the statutes now in 
force relating to the Customs should be repealed, and that 
the purposes for which they have from time to time been 
made should be secured by new enactments exhibiting more 
perspicuously and compendiously the various provisions 
contained in them : May it therefore please Your Majesty 
that it may be enacted ; and be it enacted by the King's most 
Excellent Majesty, by and with the adrice and consent of 
the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the 
same, that from and after the 5th day of July 1 S26, so much 
and such parts of the several and respective statutes herein- 
after mentioned and recited, made in the Parliaments of 
England and of Great Britain respectively, as relates to the 
trade and navigation of this kingdom, or to the importation 
and exportation of goods, wares, and merchandize, or as 
relates to the collection of the revenue of Customs or 
prevention of smuggling, as are herein-after set forth, shaU 
be repealed. 

26. An Act passed in the first year of the reign of King 
James the 2nd, intituled An Act against the importation 
of gunpowder, arms, and other ammunition and utensils 
of war. 

444. And be it further enacted, that the said several Acts 
and parts of Acts before mentioned, recited, and set forth, so 
far as the same shall be in force at the time of the com- 
mencement of this Act, are hereby accordingly repealed, 
except so far as the said Acts, or any of them, or anything 
therein contained, repeal any former Act or Acts, or any 
part thereof, and all and every which said Act or Acts, or 
the parts thereof so repealed, shall remain and continue 
repealed to all intents and purposes whatsoever, and except 
so far as relates to any arrears of duties or drawbacks which 
shaU have become due and payable, or any penalty or for- 
feiture which shaU have been incurred, and save and except 
so far as any of the said Acts which relate to Ireland create 
or regulate any jmisdiction for the trial of offences com- 
mitted in Ireland. 
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Report of Committee of British Association and of 
the Social Science Association on the Amend- 
ment of the Patent Laws. A.D. 1860. 

At the Meeting of the Association held at Bradford in 
1859 a Committee was appointed to co-operate with a 
Committee of the British Association, held at Aberdeen 
in the same year, to consider and report on the best means 
to be adopted for affording better protection and security 
to property in inventions, and for obviating the objections 
made to the operation and working of the Patent Laws. 

Tlie report and discussion at the meeting out of which, 
on the suggestion of your highly valued member the 
Right Honourable Joseph Napier, the subject was brought 
under the consideration of this Association, had special 
reference to the temptation and encouragement afforded by 
the state of the law to speculation in obtaining, infringing, 
and litigating Patent rights, to the consequence of the 
inducements to issue Patents, and to the application of the 
funds levied on inventors as fees on the granting of Patent 
rights ; tlie remedy to be applied in this case would appear 
to be a fitting subject for the section of jurisprudence and 
amendment of the law of this Association. Many important 
and beneficial changes were made in the Patent laws by 
the Patent Law Amendment Act of 1852, and much praise 
is due to those who persevered in obtaining that instalment 
of reform. That measure was limited almost exclusively 
to the alteration of the system of granting Patents, the 
increased protection for sucli property being left advisedly 
for further legislation. Existing interests prevented so 
a;mple a measure of reform in this limited sphere being 
effected as the promoters of the Act desired, but any 
change was thankfully received as a great improvement on 
the existing system ; but here, as not unfrequently happens 
in tlie progress of reform, the removal of one evil gave 
rise or importance to others in the progress of the working 
and development of the new system. 

Previous to the passing of this Act the cost of obtaining 
Letters Patent was so great that many inventors were 
deprived of that protection for their inventions to which 
they were justly entitled, the consequence was injustice 
to individuals and loss to the public; the stimulus to 
invention no longer operated; men of small means did 
not think it wortli while to tax their ingenuity for inven- 
tions of which they were unable to secure the benefit ; or, 
as was sometimes the case, valuable inventions were looked 
up and kept from the public simply because the possessor 
could not afford to pay the price of protection. By the 
alcove Act a new system was introduced, and the cost of 
obtaining a Patent reduced to such sum that the privilege 
of protection was no longer limited to the rich inventor. 
Previous to the passing of this Act the complaint was that 
Letters Patent were too costly to be often applied for; 
now it is that too many are granted ; that the cost is so 
small, and the facility of obtaining so great, that claims of 
all kinds, however frivolous or absurd, and without even the 
merit of novelty, are made the subjects of Patent privilege. 
The consequence is, that the community is deluged \vith 
invalid and worthless Patents, which serve no other purpose 
than to harass the public, obstruct the progress of inven- 
tion, encourage litigation, and in some cases serve as 
instruments of oppression . A return to high charges would 
no doubt remove the evil by lessening the number of 
applicants : such a retrograde movement, however, is out 
of the question; recourse cannot be had again to high 
charges and exorbitant fees, which acted as a check, hot on 
the bad Patent, but on the poor man, and consequently some 
other remedy must be found. It is unnecessary to do 
inore than advert to the evil effects produced by the too 
indiscriminate granting of Letters Patent, they are too 
manifest to require further comment. The question is, how 
the evil may be remedied without infringing upon the 
rights which inventors have to property in inventions, the 
product of their own brains, even though such inventions 
should be worthless, or to some extent anticipated by others. 
Examination and investigation, and a report by competent 
persons, has been naturally suggested as an obvigus remedy, 
Tlie effect to be given to the result of such an examination 
will be presently considered, but one thing is certain, that 
without a preliminary examination of this kind it is im- 
possible to decide whether the invention is or is not 
deserving of a grant. 

In the evidence before the Select Committee of tlie 
House of Lords, upon which the Patent Law Amendment 
Act was based, the evils wliich have arisen from reducing^ 
the costs of Patents were in a great measure anticipated, 
and the question of a check being ]ilaced upon the grant- 
ing of Patents, through the medium of a preliminary 
examination, was fully discussed. Strong opinions were 



expressed in its favour by nearly all the witnesses who 
were examined. They differed, however, in their opinions 
as to how the result of the examination should operate. By 
some it was thought that the system pursued in America 
should be adopted, and a grant refused, if the report upon 
such examination should be unfavourable to the novelty 
or utility of the invention in respect of which the Patent 
was applied for. Others considered that a grant ought 
not in such case to be refused; but that the applicant 
should, notwithstanding such adverse report, be at liberty 
to prosecute his claim ; such report, however, being placed 
on record against him, believing that few apphcants would, 
in the face of an adverse report from competent and in- 
dependent authority, piirsue the application, incur the cost, 
and encounter the risk of an invalid Patent, but would 
withdraw their application. Against the foraier and in 
favour of the latter opinion, it is urged that the American 
system is not satisfactory, and is in danger of break- 
ing down altogether from an attempt to do too much ; 
that any attempt to give a guaranteed title must be an 
inevitable failure. We incline to the opinion that it would 
be ^■ery undesirable to make the result of such examination 
the ground for refusing a grant of Letters Patent, even 
although such result had been to show that the invention 
had neither novelty, originality, nor utihty. 

In the first place, if a Patent were to be refused for want 
of novelty, originality, or utility, it would be necessary that 
the investigation should be of the most searching and accu- 
rate character. A mere ex parte examination by scientific 
men would not suffice; but facts would have to be ascer- 
tained and evidence sifted, which would require all the 
machinery of a court of justice. 

In the second place, an investigation of the merits of the 
invention, in respect of these particulars, could not satis- 
factorily be made, seeing that, as regards novelty and 
originality, these may depend upon facts which time and 
inquiry can alone bring to light; and that as regards 
utility, which must, to a great extent, be matter of specu- 
lation, the opinions of the most able and scientific men on 
inventions greatly in advance of the existing practice are, 
as experience has shown, but of little value. Great inventors 
must be in advance of the age ; they and their inventions 
have to encounter the combined opposition of interest and 
ignorance. 

Thirdly. If the tribunal were to be so constituted, as it 
ought to be, if upon its decision were to depend the granting 
or refusal of a Patent, we should then have this anomalous 
state of things,- — the decision must be either against or in 
favour of the invention. If against, then the grant is 
refused, and (subject, of course, to arightof appeal) nothing 
more is heard of the matter; but if the decision were to 
be in its favour, and the grant thereupon made, and an 
action for infringement were subsequently to be brought 
upon it, then the decision of a tribunal possessing all the 
qualifications for determining the matter in question would 
be liable to be reversed by one in every respect inferior. 
For these and other reasons which have been urged, it does 
not appear to us expedient a grant should be refused on the 
ground that the invention in respect of which it is made 
appears open to serious objections on the ground of want of 
novelty or utility. The result, however, of such preliminary 
examination should be available to the purpose of explaining 
to inventors how far and in what way their inventions are 
affected by previous discoveries, believing that in most cases 
applications would be Vithdrawn when the applicant had 
good grounds for concluding that a Patent, if gi'anted, 
would be invalid, the report should be placed on record, 
and open to the public, and the applicant permitted to 
proceed at his peril. Few inventors would pursue the 
application in the face of such a report ; their object gene- 
rally is to secure profit from their inventions by reason of 
the exchisive privileges conferred by the law for a limited 
time, for the trouble, anxiety, and expense of perfecting 
and bringing out the invention ; but if an inventor, thus 
advised and warned, thinks fit to prosecute his application, 
the State will have done its part in preventing the reckless 
multipUcation of grants which there would be slight pro- 
bability of being sustained, and which would, in afl proba- 
bility, if granted, prove of no benefit, but a positive injury, 
to the inventors. 

It has been urged that inventors, as a class, are indisposed 
to listen to such suggestions, that they must be left to 
themselves and to the effect of improved education and 
extended knowledge. This may be true, as applied to a 
very small class of wild or iu;norant schemers, but it is not 
true as regards the \-ery large class of inventors who sit 
down deliberately to sujiply and provide for an existiuLj 
want and deficiency. Such persons will bo advised by the 
result of competent in\csligation, from which a vast dimi- 
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nution m the number of Patents granted maybe confidently 
anticipated Experience of what did in fact take placi 
imder the Protection of Inventors Act, as stated by Mr. 
Webster in the Introduction to his "New Patent Law," 
wmfirms this opmion Mr. W. says, " In the administration 

of that Act frequent opportunities were afforded of sug- 

gesting to apphcants for provisional protection that the 

supposed invention possessed no feature, either of novelty 

or of utihty, and was not worth further prosecution. In 
" no less than // eases out of 601 applications such sug- 
" gestions were acquiesced in, thus affording conclusive 
" evidence of the importance of and of the benefit to be 
" conferred by protecting inventors against their o\vn 
" ignorance. The majority of the persons acquiescing 
" in such suggestions were not of the poorest class ; they 
" were persons who had taken up some scheme foreign to 
" their education or business, and who could have found 
" money for a Patent which would have been either invalid 
" or utterly worthless, but which, when once obtained, 
'• they might in many cases have been tempted to maintain, 
" even by litigation." No good reason has been suggested 
why, if the course now recommended should be pursued, 
beneficial results similar to those arising upon this special 
occasion should not be generally obtained. Thus the evU 
would be met, not by an arbitrary refusal on the part of the 
Crown to make the grant, but by the voluntary with- 
drawal by the inventor of his application for it; a remedy 
much more satisfactory to the inventor, at the same time 
that it would be more consistent with the principles of the 
Patent Law. 

Such a preliminary examination as that now recommended 
was contemplated by the promoters of the Act of 1852, of 
the Bills of the session of 1851, as passed by the House of 
Lords, and sent down to and amended by the House of 
Commons, and the BiU of the session of 1852, as passed by 
the House of Lords, and sent down to the House of Com- 
mons, contained clauses for ensuring and requiring such 
examination and report in all cases. 

This clause, however, was afterwards altered, and instead 
of such examination taking place in all cases in aid of the 
judgment of the law officer, it was left in the discretion of 
the law officer to call to his aid such scientific or other 
persons as he might think fit, and to cause to be paid by 
the applicant such remuneration as the law officer should 
appoint.* The result has been that the granting of Patents 
is practically unrestricted and without investigation. Now, 
if such a preliminary examination be desirable, it does seem 
most objectionable to leave to the option of the law officer 
whether or not it is to take place. Such examination ought 
to be had in all cases, and not to be confined to those 
where there appears to be some special difficulty. 

The investigation which does take place is practically 
confined to the few cases of rival claimants, applying for a 
Patent for inventions supposed to interfere with each other, 
or to the still fewer cases in which there may be reason to 
suppose that application is made for an invention surrep- 
titiously obtained, and in fraud of another, the real inventor. 

The number of cases in which any inquiry or investigation 
takes place, and the character of such inquiry and investi- 
gation, are further restricted by the fact of the provisional 
specification being a secret document until six months after 
the date of the application, that is, until the final or com- 
plete specification is filed, and also by the law officers 
declining in ordinary cases to enter on any question of the 
validity of the Patent when granted, as, for instance, want 
of novelty. x u 

It may be expedient and necessary, in reference to ob- 
taining foreign Patents, that the invention should be kept 
secret, or, in other words, that the provisional specification 
should not be open to inspection for a limited term alter 
the application for the Patent, but the whole machinery of 
the statute (sect. 12 and 13), requiring advertisements and 
particulars of objections to the granting of the Patent to be 
sent in and referred to the law officer, is wholly mconsistent 
^vith the supposition that inspection was not to be had of 
the provisional specification as the authentic and only 
source of information as to the nature of the invention for 
which a Patent is sought. , 

How can such particulars be fairly and properly prepared 
by a person having no information as to the invention for 
which he is about to oppose the application for a Patent, 
and the result is that opposition for any useful purpose, as 
a check on the number of Patents, does not exist. 

It has been proposed, that on notice bemg given ot the 
intention to proceed with the Patent, the provisional spe- 
cification should be open to inspection ; the effects ot this 



. See the Patent Law Amendment Act, 18S2 (15 & 16 ^"^t- «■ »?■ ^-i'- 
The douses in the Bills of WZX and in the Bill of 1852 as sent from the 
tS to the Commons, made this imperative. See also speech of the 
iSSent Ix.rd Chief Jukice (Sir A Coi:kburn), when Attorney-General, 
Sr^ovinK the second reading of the Bill in the House of Commons, -otw 



would be to render it a closed document for four or five 
months from the date of the application. This would be 
ample time for any legitimate purpose, especially when it 
is remembered that two months was the time originally 
allowed for enrolling the specification after the date of a 
Patent under the old system for one only of the three 
countries. It should also be borne in mind that, under the 
new system, the apphcant obtains provisional protection 
and property in his invention for six months on his own 
ex parte statement ; the protection and inchoate rights thus 
obtained is one of the most admirable features of the new 
system. 

Your valued member. Lord Sfcaidey, in reference to this 
subject,* writes as follows : — " A third grievance, connected 

in some measure with the second, is the want of publicity 

given to provisional specifications, whereby the right to 

oppose apphcations for Patents, though freely granted 
" by the Act, becomes in practice inoperative." The actual 
mode of procedure is as follows •.—The demand for provi- 
sional protection is placed before the law officers. On their 
certifying that the invention is therein intelligibly and 
clearly described, provisional protection is granted. The 
description, the document, on inspection of which the pri- 
vilege in question has been conceded, remains secret. 
^ ithin five months from the granting of such protection, 
the party possessing it must give notice of his intention to 
proceed with or abandon the Patent. On such notice being 
given the claim is advertised, and all parties interested in 
opposing it are invited so to do; but the invitation is 
couched in terms so vague as to leave the opposing party 
entirely in the dark, ignorant whether his interests really 
are or are not affected by the Patent claimed, for the title 
only of the invention proposed to be patented is made 
known, and this descriptive title may be of the most vague 
and general Idnd ; the specification, by which alone its real 
nature can be understood, is not submitted to inspection. 
This state of things certainly was not contemplated by the 
Act of August 1852, which runs thus : — 

" The Commissioners shall cause true copies of all pro- 
visional specifications left at the office of the Commissioners 
to be open to the inspection of the public, at such times, 
after the date of the record thereof respectively, as the 
Commissioners shall by their order from time to time direct." 

It may be contended that this clause is permissive only, 
not compulsory. Doubtless ; but a legislative permission 
implies at least an expectation that it will be used ; and it 
would be hard to construe the words " at such times as 
" the Commissioners shall direct " as meaning '" at no time 
" whatever." 

The necessity of publicity can, I think, scarcely be dis- 
puted by any reflecting person. To create a monopoly is 
an exceptional process, justified, as 1 have said before, only 
by tbe novelty and utihty of the invention patented ; these 
claims of novelty and utihty cannot be srfSciently tested 
without allowing parties who deny them to be heard in 
opposition ; such opposition is contemplated, sanctioned, 
encouraged by the Act. Can any one imagine that the 
Legislature intended to make its own provisions nugatory 
by conceding a right, yet denying the only means by which 
that right can be rendered available? The theory is absurd. 
But why, it will be asked, was so large a discretion left in 
the Commissioners' hands ? For this reason, that a certain 
interval of secrecy after the granting of provisional pro- 
tection is desirable, in order to give time for experiments, 
and also to prevent the invention being fraudulently patented 
abroad by other parties. It is neither necessary nor ex- 
pedient that the specification should be thrown open 
immediately on provisional protection being granted. The 
fairest nile would be to make it pubUc as soon as the 
inventor gives notice of intention to proceed — i.e., before, 
but only just before, the opposing parties are heard. 

The Committee would conclude this portion of their 
report by the recommendation that the provisional specifi- 
cation should be open to inspection on the apphcant giving 
the notice, at the final stage, of his intention to apply 
for the warrant of the law officer for the sealing of the 
Patent, or, to adopt the language of Lord Stanley, " That 
" ampler opportunities should be given for opposition 
" by making pubHe the specifications for inventions pro- 
" posed to be patented in time for opponents to have 
' cognizance of them." For this change no legislative 
interference is required; it lies within the scope of the 
powers of the Commissioners of Patents. 

Provisional Specification. 

The provisional specification introduced by " The Patent 
Law Amendment Act, 1852," (sect. 6), is a statement in 
writing describing " the nature of the invention." It is 
an expansion of the brief description of the invention con- 

* See a memorandum on suggested improvtments in the Patent Laws, 
A.D.18B6. 
C 2 
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tained in the title, and was intended to check practices, not 
uncommon, of an open Patent, or a Patent under a " blind " 
title, as it was technically termed, for one, and specifying 
another, or most materially altered invention. This pro- 
visional specification is left with the petition and declara- 
tion, and becomes the record upon which the Patent is 
granted ; the law officer upon being satisfied that it de- 
scribes the nature of the invention is to allow the same, 
and grant a certificate of provisional protection. From this 
new system the greatest benefits have resulted to the 
honest inventor and the public; it affords an effectual 
check to the evil above referred to, and instances are of 
constant occurrence in which the honest inventor is rendered 
secure in rights, of which he would inevitably have been 
deprived under the old system, under which no rights 
were secured until the actual sealing of the Patent, an 
interval varying from three to six weeks, during which 
the Patent might be defeated by publication of the inven- 
tion. 

No objection or improvement has been suggested in this 
part of the new system, except more consistency in prac- 
tice as to the form and amendment of or alteration in these 
documents, so as to introduce more consistency of practice 
by successive law officers, a result which would follow on 
the system of examination above suggested. 

The want of consistency of practice above referred to in 
reference to the provisional specifications is most strikingly 
apparent in the allowance and disallowance of disclaimers 
and memoranda of alteration, as to which great discrepancy, 
not to say inconsistency, exists. The views of different law 
officers as to what ought to be allowed under the statute 
(5 & G Will. IV., cap. 83.), commonly called Lord 
Brougham's Act, are so various and conflicting as to be 
matter of serious speculation and consideration, a practice 
which for obvious reasons ought to be checked and dis- 
couraged by every possible means. The Patent Law 
Reformers of 1851 did not attempt to deal with this 
difficulty, their object being directed to reform in the system 
of granting Patents rather than to the modification or 
protection of rights when granted. 

The main ditlioulty in this case is the attaining to a due 
and proper appreciation of the effect of a proposed alteration, 
which, though apparently of little consequenoe, may with 
the foresight of those who propose it, most materially affect 
the rights of other inventors and of the public. 

Two remedies suggest themselves; the one that each 
such proposed disclaimer or alteration should be the subject 
of a special report from competent examiners, as one or 
more of the persons intrusted with the preliminary investi- 
gation which has been recommended ; the other that the 
decision of the law officer should be the subject of appeal to 
one of the courts of common law, especially in cases in 
which the disclaimer or memorandum of alteration may 
have been resorted to to obviate the consequences or result 
of litigation. For this purpose recourse must be had to 
fresh legislation. 

This may be regarded as part of or intimately connected 
with the more comprehensive question of amendment in 
legal proceedings for the protection of intellectual labour, 
brought before the Association at its meeting last year.* 

Upon this important subject a wide difference of opinion 
exists, most, however, concur in the opinion of the neces- 
sity of a substantial change in the trial of Patent causes. 

The views of some are directed to a modification in the 
nature and proceedings of the tribunals before which actions 
for infringement are tried, a modification of which will, in 
their opinion, be more beneficial to the public than a total 
change of the present system, as advocated by others. It 
cannot be doubted that at present fgreat injustice is done, 
by the inabihty of juries to grapple with the intricate 
questions raised in actions for infringement; nor can it be 
a matter of surprise, that they are unable to understand 
the nice distinctions made between different processes or 
machines, an accurate appreciation of which is essential 
to a just verdict. Taken indiscriminately, without the 
slightest reference to manufacturing knowledge or scientific 
acquirementSi embarrassed by the contradictory evidence 
given by scientific witnesses, and still more puzzled by the 
speeches of contending advocates, it is impossible that they 
can form a right judgment upon the point at issue. Were 
it not that juries are under the direction of a learned judge 
their verdicts, in questions of Patent law, might as well 
be taken by ballot. Such a tribunal then is evidently 
iinequal to the trial of questions of this nature. It has 
been proposed that actions of infringement should be 
tried by the judge alone ; to this proposition, however, there 
are many objections upon which it is unnecessary to dwell. 

A tribunal composed exclusively of scientific men would 
be equally objectionable, from the little experience men of 
this class have in dealing with evidence, and the tendency 

♦ Seo Transactions, 1859, p, 237-241. 



they have to take up strong views in support of their own 
theories, a fact abundantly proved by the feelings of par- 
tizanship exhibited by them when testifying as witnesses 
on scientific questions in a court of law. 

A combination of legal and scientific qualifications would 
appear to present the best and most effective mode of 
dealing with these questions, as a system somewhat 
analogous to the practice in the Admiralty Court, where 
the Elder Brethren of the Trinity House are called in to 
assist the judge. The appointment of a limited number of 
persons of experience in the subject as the jury, or to assist 
the judge in the Common Law Courts, upon the questions 
arising in actions for infringement of Patent rights, would, 
in the opinion of the Committee, be a vast improvement on 
the present system ; such assessors, being men of science, 
and conversant with inventions and manufactures generally, 
would at once appreciate the peculiarities of the respective 
processes or machinery, the similarities and dissimilarities, 
the successive steps which have led to the invention under 
consideration. Their experience in scientific and manu- 
facturing information would be a check on the too great 
zeal and partizanship which is apt to be exhibited on the 
matter in dispute. Such assessors might be selected by 
the parties, in case they could agree on the whole number, 
or by the judge, from a list approved by the Commissioners, 
of persons not otherwise engaged professionally in advising 
on inventions. 

These assessors would virtually discharge the functions 
of the jury, they would find all such facts as might be 
necessary, under the direction of the learned judge; they 
would be a jury say oi Jive persons, competent from their 
previous training to discharge, in respect of scientific matters, 
that which the jury summoned under the existing system 
is competent to discharge , in respect of the ordinary ques- 
tions submitted to them arising out of the ordinary trans- 
actions of life ; they would enable parties to arrive in a 
much more satisfactory manner at that which is the practical 
end of the trial at law in nine-tenths of the Patent causes, 
a special case for the consideration of the Court, which may 
be the subject of appeal to the highest tribunal. 

Licences. 

Another question of importance, and which formed the 
subject of a communication to the Liverpool Meeting 
(1858) of the Association, and which also was the subject 
of evidence before the Select Committee of the House of 
Lords in 1851, is the adoption of a system of compulsory 
licences. One argument of those who object to the whole 
system of Patent grants for inventions is, that such a 
system tends to obstruct the progress of invention ; they 
say, and truly, that the advance in any branch of manu- 
facture generally takes place gradually, and step by step ; 
each step being something gained upon that which preceded 
it, and that the case is exceptional where any great stride 
is made in invention ; that most great improvements may 
be traced as consisting of a series of successive slight 
advances. This being so, and inasmuch as any one of these 
steps may be made the subject of a Patent, the consequence 
is, that other inventors who are perhaps following in the 
same lino of improvements are debarred vising it, and so 
prevented attaining the ultimate object of their inventive 
skill ; an injury not confined to themselves, but extending 
to the community, whose interests are concerned in their 
success. It therefore becomes important to inquire whether 
the obstacle thus placed in the way of progress may not be 
removed, so as to give full play to the genius of others 
without depriving the first inventor of the rewards to which 
he is justly entitled. 

In most cases this object wiU be accomplished by arrange- 
ment between the parties, without interference on the 
part of the Legislature. By a small payment the inventor 
is recompensed and the path of improvement again opened. 
But cases may occur in which an in\-entor may be obstinate, 
and influenced either by motives of cupidity or ill-will may 
refuse the use of his invention, or his demands may be so 
unreasonable that it is impossible to comply wth them. 

It is in cases of tliis kind that we think the Legislature 
ought to interfere and to compel a licence at a certain rate 
of payment. It is not probable that many cases would 
occur in which there would be the necessity for resorting to 
such compulsory process ; but instances of obstinate refusal 
have occurred, and might occur again, which vmless pro- 
vided for may be productive of very great hardship to 
individuals requiring a licence to enable them to proceed 
in a course of improvements, but unable to obtain it by 
other means. This suggestion appears effectually to meet 
the oft-repeated objection to Patent laws, of obstructive- 
ness to improvement: Any alteration removing this 
ground of objection, without interfering with (he stunulus 
afforded to iu\-entors, could not be otherwise than beneficial 
in its results. The introduction of a compulsory system of 
licences appeal's well calculated to accomplish this object, 
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because thereby the reward of invention would still be 
secured, and at the same time no impediment put in the 
way of the progress of others. 

It has been urged that the inventor, if compelled to allow 
a participation in the benefits to be derived from his in- 
vention, has not that full power over the creation of his 
genius to which he is entitled, that he ought to have 
absolute control over the creations of his own intellect, 
over that which more than any property is peculiarly his 
own ; but it must be borne in mind that the public have to 
be considered as well as the inventor; that the exclusion 
from the multiphcation of copies of that which one of the 
public is lawfully possessed of is matter of municipal regu- 
lation ; that if the rights of the many are to be restricted in 
favour of one & fortiori, when the pubhc good equally de- 
mands it, the privileges thus conferred on the individual 
may be modified in behalf of the community. Besides, 
there is no reason why the State should bind itself to create 
such an absolute interest ; if one more limited will equally 
secure the interests of the public that ought to sufB.ce, and 
the inventor can hardly grumble so long as he is permitted 
and enabled to derive those benefits which it is the natural 
object of all inventors to secure. The rights with which 
such a compulsory hcence would interfere are of a fanciful 
rather than of a real character, and no real loss would in 
fact accrue to an inventor by its adoption. A fair rate of 
payment can always be ascertained and levied ; it is very 
possible that in some cases a larger sum may be assayed to 
an inventor than he would otherwise receive. For these 
reasons it seems not unreasonable that the Legislature 
should make it obhgatory on every patentee to grant a 
licence, if required, the mode andrate of compensation to 
be fixed by persons appointed by the Crown, but there is 
no reason why this duty should not be performed by the 
persons appointed to discharge the duties of the prelimi- 
nary examinations, or by the Special Commissioners which 
the Crown, under the first section of the Patent Law 
Amendment Act (1852), is empowered to appoint. 

Your Committee, in connexion with this subject, would 
advert to a suggestion as to the expediency of money com- 
pensation to inventors, and purchase for the public of in- 
ventions prior to the expiration of the term of the Patent. 

The " Inventors' Fund " (as the surplus of the fees levied 
in the form of stamp duties on the granting of Patents 
over and above the legitimate expenses of the system has 
been termed) is adequate, and would be most appropriately 
applied to this as well as other purposes beneficial to 
inventors. 

On application for an extension of the term of Letters 
Patent under Lord Brougham's Act, the Judicial Com- 
mittee of the Privy Council are in a position to estimate 
what would be a proper compensation, in lieu of -an exten- 
sion of the term ; the financial position of the Patent, 
namely, its past and probable future earnings, the charges 
to which the inventor and invention have been subject, are 
before theu- Lordships, who, according to principles of 
ordinary calculation, put a money value on the expectancy 
of the extended Patent. It would frequently be beneficial 
to the applicant and to the public that such expectancy 
should be compensated for at once, and the invention 
become the property of the pubhc. 

The attention of your Conunittee has been also du-ected 
to the necessity of some amendment in the proceedings of 
actions at law, with the view of the plaintiff and defendant 
respectively having more precise information as to the real 
nature of the matter in dispute ; as for instance that the 
defendant should be informed in what the alleged infringe- 
ment consists, and that he should be informed as to the 
nature of the attack to be made on his Patent, and also 
as to the importance of a consolidation of the numerous 
statutes or parts of statutes relating to Patents for mven- 

Yo'ur Committee conceive that these objects will be pro- 
vided for in any future legislation, which m conclusion 
they would recommend to be directed to the following 

° ^r Some check by a previous enaction and report on the 
present uncontroUe"d granting of Patents for inventions. 

2 In trial of Patent causes by a judge and jury ot as- 
sessors, instead of by a judge and jury selected as at present. 

3 A system of compulsory hcences and money compen- 
sation by way of purchase for Patent rights. , ^ , , 

4. Consolidation and amendment of the several statutes 



relating to Patents for inventions. 

Report on the Patent Laws.— Presented by James 
Heywood, M.A., F.R.S., to the Meeting of the British 
Association at Manchester, A.D. 1861. 

The founders of the British Association, at the con- 
ference at York in 1831, pointed out the revision of the 



Patent laws as one of the objects specially deserving the 
attention of a scientific association ; and committees have 
from time to time been appointed and reported in further- 
ance of that object. During the last 30 years, and especi- 
ally since the new Patent Law (which came into operation 
on the 1st of October 1852) many of the grievances com- 
plained of, namely, the first cost of Patents ; the separate 
Patents for England, Scotland, and Ireland ; the delay and 
consequent risk in passing through the several ofiices of the 
three countries ; the absence of all protection until the 
Patent was obtained ; the inaccessibihty of the specifica- 
tions of existing Patents — ^have been removed, but others 
still exist which have been the subject of the reports of the 
committees and of discussions at the meetings of the 
Association. 

At the Liverpool meeting of the Association (September 
1854) attention was specially du-ected to the appropriation 
of the monies, amounting to upwards of 70,000/. a year, 
raised from inventors obtaining or applying for Letters 
Patent, and a committee was appointed "for the pm'pose 
" of taking such steps as may be necessary to render the 
" Patent system and the funds derived from inventors 
" more efiicient and available for the reward of meritorious 
" inventors and the advancement of practical science." 

The report of that Committee and the reports of Com- 
mittees appointed at subsequent meetings of the Associa- 
tion at Glasgow, Cheltenham, Leeds, and Aberdeen, concur 
in recommending that the surplus derived from the fees on 
Patents, and which has been termed the Inventors' Fee 
Fund, should be applied at present to — 

1. The erection of suitable offices for the Commissioners 
of Patents, and a free library of reference and consultation. 

2. The erection of a museum for the preservation and 
exhibition of models of inventions, in preference to a reduc- 
tion of the fees on Patents. 

In the discussion which took place at Aberdeen, the 
inadequacy of the laws for protecting property in inventions, 
the temptation and encouragement consequently afforded 
to piracy and speculation, the necessity of more stringent 
proceedings for the suppression, checking, an d control of such 
practices was strongly insisted on by inventors and others 
conversant with the Patent system, and the Section, on the 
suggestion of the Right Hon. Joseph Napier, unanimously 
recommended the subject to the Jurisprudence Committee 
of the National Association of Social Science at its meeting 
during the ensuing month at Bradford, which resulted in 
the appointment of a joint Committee of the two Asso- 
ciations, which resulted in the following resolutions : — 

British Association for the Advancement of 
Science. — Resolutions of the Patent Lav^s Com- 
mittee, agreed upon in London, 1861. 

I. That all applications for grants of Letters Patent 
should be subjected to a preliminary investigation before a 
special tribunal. 

II. That such tribunal shall have power to decide on the 
granting of Patents, but it shall be open to inventors to 
renew their apphcations notwithstanding previous refusal. 

III. That the said tribunal should be formed by a per- 
manent and salaried judge, assisted when_ necessary by the 
adwe of scientific assessors, and that its sittings should be 
public. 

IV. That the same tribunal should have exclusive juris- 
diction to try Patent causes, subject to a right of appeal. 

V. That the jurisdiction of such tribunal should be 
extended to the trial of all questions of copyright and regis- 
tration of design. 

VI. That the scientific assessors for the trial of Patent 
causes should be five in number (to be chosen from a panel 
of thirty to be nominated by the Commissioners of Patents), 
for the adjudication of facts, when deemed necessary by the 
judge or demanded by either of the parties. 

VII. That the right of appeal should be to a Court of the 
Exchequer Chamber, with a final appeal to the House of 

Lords. . . 

VIII. That for the prehminary examination the assessors 
(if the judge requires their assistance) should be two in 
number, named by the Commissioners of Patents from the 
existing panel; the decision to rest with the judge. 

IX. That the Committee approve of the principle of com- 
pelling patentees to grant hcences on tei-ms to be fixed by 
arbitration, or in case the parties shaU not agree to such 
arbitration, then by the proposed tribunal, or by an arbi- 
trator or arbitrators appointedby the said ti-ibunal. 

X. That a report be drawn up in conformity with the reso- 
lutions passed by this Committee, and that the CcuncU, if 
such report be approved by them, be requested to allow it 
to be read at the meeting of the British Association to be 
held at Manchester this year. 
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Appendix No. II. 



Questions submitted by the Commissioners, witli the Answers received thereto. 



QUESTIONS. 



1 . Should the cost of obtaining Letters Patent be 

diminished or increased ; if either, to what 
extent ; and should the payment bo made in 
one sum, or by annual or other instalments ? 

2. Does the present mode of obtaining Patents ap- 

pear to you satisfactory ? Is it your opinion 
that there ought to be a preliminary investi- 
gation of a more searching character than that 
which at present takes place ? If so, how 
should the tribunal be constituted before 
which such investigation shall be conducted, 
and should the judgment of such tribunal be 
final? 

3. Should the investigation be ex-parte or public 

and subject to opposition ? Should the present 
practice as to caveats be adhered to ? 

4.- Have you reason to suppose that public incon- 
venience is caused by the multiplicity of 
Patents. 

5. Do you consider that Patents ought to be re- 
fused on the ground of the trifling and 
frivolous nature of the inventions for which 
they are claimed ? 



6. Should greater facilities be provided for the 

repeal of invalid Patents ? 

7. Do you consider that any change should Ijc 

made in the tribunal appointed to try actions 
and suits instituted by Patentees ? 

8. Should the granting of licences in your opinion 

be made compulsory, and can you suggest any 
practicable method by which this should be 
done ? 

9. Do you think it expedient that Patents should 

be granted to importers of foreign inventions ? 

] 0. Do you think it expedient that Patents should 
be granted to foreigners residing abroad, or to 
their nominees ? 

11. Is it expedient to make any, and if so, what 

alterations in the law relating to prolongations 
and confirmations ? 

12. Is it expedient to make any, and if so, what 

alteration in the law respecting disclaimers 
and m-emoranda of alterations ? 



ANSWERS. 



Answees of the Eight Hon. Sir John Romillt, M.E, 



1. I think that it is not desirable to diminish or 
increase the costs of obtaining Letters Patent, and I 
also think that the present system of payment should 
be continued. 

2 and 3. I am unable to suggest any more satis- 
factory mode of obtaining Patents than that at present 
subsisting. I entertain no doubt that a preliminary 
investigation of a more searching character than that 
which at present takes place would be simply in- 
jurious. Such a tribunal, however constituted, must 
either act ex parte or subject to opposition. 

If the preliminary investigation were ex parte, I 
believe that the investigators, however constituted, 
would always allow the Patent, and that it would 
become a mere form, creating delay and expense to 
the person requiring the Patent. If they did not, 
there must be some appeal from their decision to a 
liigher tribunal ; however this tribunal might be 
constituted, and however this appeal might be regu- 
lated, it would be very unsatisfactory. It must 
necessarily place the investigators (or judges in the 
first instance) in the situation of defendants. The 
ultimate decision, if in favour of the appellant, could 
bind no owe afterwards contesting the validity of the 
Patent ; neither do I see in what manner the costs 
of the inventor, and the loss sustained by him by the 
delay, could be satisfactorily provided for. If the 
tribunal were to act publicly and subject to opposition, 
i t would either be inoperative, or it would create 
great expense, and be like an ordinary trial at law in 
liie case of a contested Patent, without the same 
securities for a correct decision, unless such previous 
investigation were confined to the cases where some 
person liad entered a caveat, in which case if a new 
tribunal were constituted to try Paten ts, as suggested 
in my answer to Query 7, I think it might be ad- 
visable to leave to such tribunal the determinal ion of 
whether the Patent should or not be granted. If not, 



I think the present practice as to caveats should be 
adhered to. 

4. I believe that great public inconvenience is 
caused by the multiplicity of Patents, and that many 
Patents are taken out, which, if contested, would bo 
found to be wholly invalid, and which yet are made 
the instruments of levying a tax in the shape of pay- 
ment for a licence, and that many persons now prefer 
paying a small sum of money for a licence to incur- 
ring the expense and anxiety of legal proceedings to 
contest the validity of the Patent. 

5. I consider it to be next to impossible in most 
cases to determine beforehand ; and, until the inven- 
tion has been put into practical operation, whether 
an invention for which a Patent is claimed is of a 
trifling or frivolous nature. I believe that the best 
and most cxporieneed persons might frequently be 
mistaken, and form an erroneous judgment as to the 
value of an invention. The answer to this question 
also involves the difiiculties which appear to me to 
arise on Questions 2 and 3. 

6 and 7. I think that greater facilities should be 
provided for the repeal of invalid Patents. I think 
the trial of the validity of Patents by scire facias and 
a jury is very unsatisftictory, and should be discon- 
tinued. I think that the best mode of constitutiu"- a 
tribunal for this purpose would be by a trial before a 
single judge, to be assisted by an assessor, versed in 
the peculiar subject to Avhich the alleged iuvontiou 
relates, taking the evidence viva voce; but I think 
that is not necessary or desirable to constitute a new 
Court for this purpose; the business would not bo 
very onerous, and might well be discharged by 'iny 
one of the existing judges, either of law or equitv 
It would not, I believe, occupy above L'O da3's in a 
year on an averiige. 

8. I think the granting of licences ou«ht not 
to be made compulsory, and, if it wore, I do not (luuk 
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that it would be possible to suggest any practicable 
method by which this could be accomplished without 
injustice to the patentee. 

9 and 10. I think it highly expedient that Patents 
should be granted to importers of foreign inventions, 
and also to foreigners residing abroad, or to their 
nominees. Some of the most valuable inventions, 
and which have been productive of great wealth to 
this country, have been made by foreigners; and 
several of them, I believe, would never have been 
made, or at least not completed, but for the expecta- 
tion of the inventor that he would derive great profits 
from a Patent to be obtained in this country. 



11. It is not, I think, expedient to make any altera- 
tion in the law relating to the prolongation or con- 
firmation of Patents. If, however, such a tribunal as 
I have suggested in answer to Query 7 were con- 
stituted, it would, I think, be desirable to vest the 
whole jurisdiction relating to Patents in that tribunal. 
If not, I think, it had better be left to the Judicial 
Committee of the Privy Council, as at present. 

12. It is not, in my opinion, expedient to make any 
alteration in the law respecting Disclaimer and 
Memorandums of Alterations. 

John Eomillt. 
9th December 1862. 



Answers of the Eight Hon. Lord Chelmsford. 



1. I have scarcely sufficient practical knowledge 
to enable me to answer this question. I know that the 
reduction of the price of a Patent, and especially the 
easy terms of paying by instalments under the Act 
of 1852, was regarded as a great boon to inventors. 
Whether the amount fixed upon, and the mode of 
payment, hit the exact points of not discouraging 
inventors, and at the same time of not tempting spe- 
culative men to venture at a small risk upon (what I 
may call) experimental Patents of doubtful novelty, 
which are likely to occasion litigation and expense to 
prior patentees I am unable to say. 

2. I do not think the present mode of obtaining 
Patents is entirely satisfactory. I cannot suggest 
any mode by which the preliminary investigation can 
be better conducted than by the law ofiicer, but I 
think it ought to be rendered more searching. With 
respect to the first hearing before the law officer, he 
is merely to satisfy himself that the Provisional Spe- 
cification or Complete Specification (as the case may 
be), describes the nature of the invention. This is 
quite right, and the opportunity for a fuller investi- 
gation is not necessary until a later stage of the pro- 
ceeding. But when the petition, declaration, and 
Specification are recorded in the office of the Commis- 
sioners, it ought to be made the duty of some officer 
there to search the register of existing Patents, to as- 
certain that no similar invention has been previously 
patented. If any previous Patent is found resembling 
the one in question, it ought to be brought to the 
notice of the law ofiScer at the time when the appli- 
cation for Letters Patent is heard. Under the present 
system, the law officer has no means of forming an 
opinion as to the novelty of any assumed invention, 
except where there happens to be an opposition by 
parties who can supply him with the requisite infor- 
mation. This is frequently wanting, either because the 
title of the Patent applied for does not of itself sug- 
gest any interference with their own invention (whe- 
ther patented or otherwise), or because they do not 
think it worth whUe to incur the trouble and expense 
of an opposition ; and the result of this is occasionally 
a considerable amount of future litigation. I would 
confine the search in the office, and consequently the 
limits of the objection, on the score of want of novelty 
to existing Patents. It is they which appeal- to me 
to require the protection of the preliminary investi- 
o-ation. As to expired Patents, there seems to me to 
be no necessity to extend the inquiry to them. The 
applicant may be left to the consequences of having 
either wilfully or incautiously obtained a Patent for 
an anticipated invention. 

3. It seems to me that great danger would arise 
to inventors if the examination were not conducted 
(as it is now) ex parte and in private. But persons 
who are interested in opposing the claim for a Patent 
ought to be heard. It is most desu-able to prevent 
improper Patents being issued, and every facility, 
therefore, ought to be given to insure a full investiga- 
tion. There appears to me to be no reason why, in 
addition to the advertisements, persons who are 
desirous of protecting themselves by the receipt of a 
particular notice should not be allowed to secure this 
by entering a caveat, as at present. This would seem 
to be especially necessary for persons who have not 





brought their inventions to the degree of maturity 
which would enable them to be patented, but which 
are sufficiently advanced to have embodied the same 
idea, which is proposed to be carried out by the 
applicant for a Patent. A search in the register may 
protect a prior Patentee from invasion, but nothing 
but his own personal communication of his invention 
can prevent an unpatented inventor being fore- 
stalled. 

4. I have no ■ ground for forming an opinion either 
way, as to the public inconvenience or otherwise 
occasioned by the multiplicity of Patents. Xo doubt, 
where inventions run close to each other, which must 
be the case as the field of invention is more and more 
occupied, litigation is likely to arise. But it is 
difficult to see how the multiplication of Patents is, 
with justice, to be prevented. One invention natu- 
rally begets another, and sometimes the improvement 
upon a prior invention is so minute and apparently 
trifling as to be obvious only to a scientific eye, and 
yet it may be productive of the most importantly 
beneficial results. I have no doubt that numerous 
Patents of machines for particular manufactures 
have occasioned great embarrassment in the trade to 
which they were applicable, but no public inconveni- 
ence has resulted from them. 

5. I think it would be better not to require this 
exercise of judgment from the law officers. It 
would be a discretion always delicate and sometimes 
difficult. No line can be drawn and no settled rule 
established between the trifling and the useful. Law 
officers may difier in their estimate of the value of 
inventions, and their decisions might, therefore, bo 
regarded, in some instances as capricious, in all as 
uncertain. It is not advisable, in my opinion, to 
change the present system. An invention which is 
appai-ently trivial, but really useful, might be re- 
jected, whilst a trifling invention of no utility will 
be neglected by the public, and the patentee will 

^ alone bear the consequences of his idle and fi-ivolous 
experiment. 

6. I am not sure that I understand the ten- 
dency of this question. If, by the words "greater 
" facilities," it be meant that proceedings might 
be instituted on behalf of the public to repeal in- 
valid Patents. I am entirely opposed to such a 
suggestion. Patents are now attacked only by per- 
sons to whom they are obnoxious and for the sake 
of their own interests, whether by actions for in- 
fringement, or proceedings by scire facias. And the 
public interest is sufficiently guarded by leaving the 
matter in their hands. If they could not only in- 
stigate the proceedings, but be saved from the ex- 
pense of it, great encouragement would be given to 
litigation and patentees would be continually harassed 
by vexatious actions ; but if it be meant to inquire 
as to the practicability of introducing some more 
summary method of getting rid of invalid Patents 
than at present exists, I am unable to see my way in 
this du-ection. If a Patent is assailed, whatever may 
be the form of proceeding, there must in justice be a 
full inquu-y (as now) by witnesses, and the result 
must depend upon the facts, or the law arising upon 
the face of the Specification. Only in this latter 
case might the opinion of a court be taken upon the 
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construction of the Specification without going 
tlirough the expensive formality of a trial, though 
frequently even in these cases the judges might re- 
quire the assistance of scientific witnesses to explain 
technical terms. 

7. All persons who have any experience upon the 
subject seem to be agreed that the present mode of 
trial is extremely unsatisfactory. If the invention 
in question is of some complicated machine, or of 
some new chemical operation, the chances are that not 
one of the jury will understand anything of the sub- 
ject. The judge himself may possibly be not pos- 
sessed of scientific knowledge. The counsel (with 
some few exceptions) have in most cases to learn 
their lesson for the occasion. And the witnesses 
generally know more of the subject than the judge, the 
j ury, and the counsel. As the inquiry is one usually 
more of judgment and opinion than of fact, there is 
always the contradiction between the witnesses ranged 
on each side which is almost proverbial in questions 
of this description. If, then, the point to be deter- 
mined is the resemblance between two machines, the 
difference between which cannot be observed by a 
common eye, or the distinction between two equiva- 
lent chemical combinations, the probability is that the 
last word will carry the day ; and it has more than 
once happened that the same Patent tested by an 
action for infringement has been held good, and has 
been afterwards set aside when impeached by scire 
facias, the patentee beginning his case in the action 
and his opponent in the scire facias, and each re- 
spectively having the reply. This advantage of the 
first and last word in cases of this kind has been 
considered of such importance that the legislature 
in the Act of 1 852 provided that for the benefit of 
the patentee at the trial of a scire facias to repeal 
Letters Patent the defendant should begin, and if 
evidence should be adduced on the part of the prose- 
cutor, should be entitled to reply. It is easier, how- 
ever, to object to the present mode of trial, than to 
suggest a different one. Of course the idea of a 
trial by experts immediately occurs to everyone. 
The difficulty is how a tribunal of this description is 
to be constituted. Every Patent case would not 
require a jury of experts, but I think such a trial 
might be ordered by the court upon the application 
of either of the parties. When such a trial is granted 
the parties might be required to deliver in a certain 
number of names on each side, and out of these one 
of the masters of the court might select either by 
choice or by lot five, which I think would be a 
suflScient number to try the cause. The trial must 
always take place before a judge, as questions con- 
stantly arise upon the construction of Specifications 
and upon other legal points which must be deter- 
mined by the court and not by a jury. 

8. I see no reason for making the quantity of 
licences compulsory. The law gives the patentee a 
monopoly in his Patent right. It is his property, and 
he ought not to be controlled in his dealing with his 
property as he pleases. If he chooses to work the 
Patent himself exclusively, it is only doing what the 
law permits him to do. 

9. It does not occur to me that there is any objec- 



ting to granting Patents to importers of foreign inven- 
tions, especially since the 15 & 16 Vict. c. 83. s. 25. 
I think it would be right, however, to require notice 
of the intention to apply for a Patent to be given to 
the foreign inventor a reasonable time before the 
application ; and if the invention has been already 
patented abroad, I should require the foreign Patent, 
with its date and the term of its continuance, to be 
stated in the English Patent, otherwise to be void. 

10. The only inconvenience likely to result from 
grants of Patents to foreigners residing abroad would 
be upon any proceedings for the repeal of the Patents. 
With respect to actions for infringement of other 
Patents by the use of the foreigner's Patent here, they 
of course might be brought against the persons en- 
gaged for him in the manufacture. There would be 
nothing um-easonable in requiring a foreign resident 
abroad to take out his Patent here in the name of a 
subject of this country. It is a very common jaractice 
now for foreigners to obtaia their Patents in the names 
of pateat agents. 

11. If Patents are to be encouraged, you must give 
the patentees a chance of a prolongation of their teim, 
in case they have not been sufficiently remunerated 
for the merit of their invention. These cases seem to 
be very carefully considered by the judicial committee, 
and I am not aware of any ground ujaon which a 
change would be expedient. 

12. I have a veiy strong impression that the indul- 
gence of allowing a Disclaimer to be entered, or alter- 
ations to be made in a Patent after it has been sealed, 
ought to be restrained. The facility with which a 
Specification may be corrected at any time during the 
term of the Patent, gives rise to great carelessness, 
and even to boldness, in introducing claims the novelty 
of which may be doubtful, or which may embrace a 
great deal more than the party has a right to include in 
his invention. Many patentees, I am persuaded, trust 
to the eventual Disclaimer as their isrotection in the 
event of the impeachment of their Patent, and enjoy 
the benefit of the Patent right conceded to them till 
its invalidity is discovered. The case of Seed v. 
Higgins, 8, House of Lords Cases, 550, furnishes a 
good illustration of my meaning. In that case tlie 
patentee claimed every description of centrifugal force 
applied to flyers used in machinery for slubbing or 
roving cotton. Eight years after his Patent had ex- 
isted he entered a Disclaimer, which con\'ertcd it into 
a Patent for a particular machine. Although com- 
pelled to uphold the Disclaimer, I thought it a great 
abuse of the indulgence of the Legislature. It would 
bo hard, however, to deny to patentees the power to 
rectify their Specifications which may have been 
trained in error, but there would be no great hardship 
in limiting the power of disclaiming to a certain time 
(say a twelvemonth) after the granting of the Patent. 
Occasionally an honest patentee might suffer from this 
limitation, but it would render persons more careful 
in the preparation of their Specifications, and would 
tend to prevent the insertion in them of claims of 
doubtful novelty by way of experiment. 

Eaton Square, Chelmsford. 

12th December 1862. 



Answers of Sir Eohndell Palmer. 



Sir, Lincoln's Inn, December 17, 1862. 

I have the honour to acknowledge the receipt 
of your circular letter of the 1st December instant, 
forwarding a copy of certain printed questions, on 
which the Commissioners for inquiring into the 
working of the Patent Law are desirous of receiving 
the opinion of persons acquainted with the subject ; 
and, in reply thereto, I have the honour to submit 
the following observations, as my answers to those 
questions. 

1. I think that quite sufficient facility is given 
for obtaining Letters Patent, by the present law ; 
and, while I am not prepared to recommend that 
the cost should be increased, I do not think it 



desn-able, on public grounds, that it should be mate- 
rially diminished. The principle of payment' by 
instalments has been found to work very well : and 
I see no reason for suggesting any alteration on (his 
point. 

2. Subject to the suggestions which will be found 
m my answers to the remaining questions I do not 
see any reason for thinking the present mode of 
obtaining Patents unsatisfactory. I leave others to 
form and express their opinions as to the value and 
operation of that part of the present system wh'ich 
depends upon the supervision of the Law Officers 
of the Crown. But I am unable to conceive how 
any satisfactory kind of preliminary investigation 
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cou d be usefully applied to the great maiority of 
applications for Patents. Even if an Officer were 
appointed to check aU applications as a geS 

thmr° F-^"' °^ 't' P"^l'«' ^* i« ""^"ifeft that 
the investigation would still be, in a high degree, 
inconclusive and unsatisfactory. Such an Officer 
could not possess that practical knowledge on the 
vast variety of subjects over which those applications 
range, which would be necessary to make his oppo- 
sition really efficient; and many questions must 
always be left open, (especially upon the cardinal 
point of novelty,) which no vigilance can anticipate 
until the alleged invention has been made public, 
and the experience and opposing interests of practical 
men have been brought to bear upon it. Without 
some such Officer a mere ex-parte investigation of 
the novelty of an invention, in unopposed cases, 
would be absolutely worthless; while, in opposed 
cases, it would never be safe to rely on the suffi- 
ciency of the knowledge and means of knowledge 
possessed by the particular objector, or on his good 
faith and perseverance in his opposition when favour- 
able terms of arrangement might be offered. Any 
attempt to establish a new machinery for . such a 
preliminary investigation must necessarily be cum- 
brous and expensive, and must much increase the 
cost of obtaining patents to' the inventors. It would 
be open to the further objection, that, if the Judges 
were non-scientific men they would bring to the 
inquiry no knowledge of their own which could be 
trustworthy and adequate upon the question of 
novelty ; and could therefore do no more in sub- 
stance than is now done, or might equally well be 
done, by the Law Officers of the Crown ; while, if 
they were scientific men, their practical knowledge 
on many subjects must still be limited, and they 
could hardly be altogether free (or at ail events 
they might not have the credit of being free) from 
all bias and partiality, whether of an interested or 
of a disinterested kind ; and under these circum- 
stances their decisions could not be expected to 
command the confidence of inventors generally or of 
the public. On the whole, I think that any such 
investigation (unless its results were made conclusive 
of the validity of the Patent, which I presume nobody 
would propose) would be likely to prove oppressive 
towards inventors ; while, on the other hand, I do 
not think it would really ensure to the public much 
greater security against improper Patents than is 
oblaiued under the present system, or might be ob- 
tained by such amendments and modifications of that 
system as may be found advisable. 

3. If any such investigation were made, it ought, I 
think, in order to answer its intended purpose, to be 
subject to opposition. But I do not think it could be 
made public, without great risk of doing injustice to 
inventors, by the premature disclosure of the history 
and details of their inventions, while yet unprotected 
(and, possibly, not yet perfected) ; and, if the in- 
vestigation is not to be public, I am unable to suggest 
a better mode of procedure for the purpose of giving 
opportunity of opposition, than the present practice. 

4. On this subject I have no practical knowledge. 
But, a priori,! can hardly doubt, that some public 
inconvenience must be caused by the multiplicity of 
Patents, and especially by that class of Patents, which 
are taken out for inventions, constituting mere steps 
in the progressive improvement, development, or 
adaptation, of some art, process, or machinery, which 
is already publici juris, or which is the subject of 
a prior invention. Many of these steps are really 
nothing more than simple and obvious corollaries or 
consequences from that which was previously known ; 
and I can hardly doubt that the power which the 
present law thus gives to any person who first moves 
forward, upon a path virtually open to all, of blocking 
up and obstructing the road against his fellow work- 
men and fellow inquirers, must be an impediment to 
the fair use by the public of the common stock of 
knowledge. Frivolous Patents, also, (whether valid 



or invalid in law,) are likely in many cases to be 
productive of some inconvenience ; if valid, because 
they give a monopoly to those who are not really dis- 
coverers in any worthy sense of the term ; if invalid, 
because they may deter from the exercise of their 
legal rights that large class of persons, artizans, small 
tradesmen, and others, whose circumstances do not 
enable them to face the risk and expense of litigation. 

5. I have a strong opinion, that Patents ought to 
be refused, (though under the law, as at present 
understood, the Law Officers of the Crown would not 
be warranted in refusing them,) on the ground of the 
trifling and frivolous nature of the inventions, for 
which they are claimed. I think it would be very 
expedient, if a discretionary power were expressly 
given to the Law Officers of the Crown, (or, if any 
other kind of preliminary investigation should be 
substituted for that now in use, to those who may 
conduct such investigation), to reject applications, 
on this ground. But, if such a discretionary power 
were given, I think it would also be expedient to 
guard it, in favour of applicants, by allowing an appeal 
either to the Lord Chancellor, or, (which I should 
rather prefer,) to the Judicial Committee of the 
Privy Council, who now decide on all applications 
for the prolongations of Patents. 

6. I am disposed to think, that there might be some 
advantage in substituting, for the present mode of 
proceeding by scire facias, a more summary mode of 
proceeding for the repeal of invalid patents, by 
petition to Her Majesty in Council, to be referred (as 
of course) to the Judicial Committee. 

7. I do not see my way to any useful change in the 
tribunals competent to try actions and suits instituted 
by patentees. 

8. If the granting of licences were made compul- 
sory, it would, I conceive, be necessary also to 
prohibit the granting of any exclusive licence ; and 
if this were thought expedient, a condition might be 
introduced into all Letters Patent, obliging the 
patentee to grant licences, " upon reasonable terms," 
to all persons applying for the same ; and any non- 
compliance with such condition might be made a 
ground for repealing the Letters Patent ; thus con- 
stituting the Judicial Committee of the Privy Council 
(or whatever else might be the Court) the judges 
of what would be "reasonable," or "unreasonable" 
terms. I see no other mode by which the grant of 
licences could be made compulsory. My own opinion, 
however, is not in favour of the principle of such 
compulsion. There are cases, in which the best 
(perhaps the only) mode of developing an important 
invention may be, by the employment of a considera- 
ble capital, either by the inventor himself, or by a. 
partnership or company, to manufacture the patented 
article ; and an exclusive licence, or the exclusive 
control over the Patent, may be, in such cases, an 
indispensable condition, without which the risk could 
not be safely undertaken. On the other hand, it 
seems to me well worthy of consideration, whether 
(consistently with this view) some greater security, 
than at present exists, may not be taken, against the 
undue suppression of a patented invention, during the 
continuance of the Patent ; and the best which has' 
occurred to me is, to enable Her Majesty in Council, 
{i.e. the Judicial Committee), upon the petition of 
any person, to recall or repeal any Letters Patent, 
as to which it shall appear, on the evidence which 
may be offered, that the invention has not been 
brought into use within a certain period (say five 
years) from their date ; and that such non-user has 
been wholly, or in part, owing to the unreasonable 
refusal of licences on the part of the patentees, or of 
persons claiming, by exclusive licence, &c., under 
them, or otherwise to their wilful default. 

9. I entertain a strong opinion, that it would be 
better, and more consistent with sound principle, if 
Patents were never granted to importers of foreign 
inventions, not being themselves the first inventors, 
or their nominees acting on their behalf. 

10. It seems to me right and proper, that Patents 
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should be granted to foreigners residing abroad, 
(being themselves the first inventors), or to their 
nominees on their behalf, as well as to Englishmen, 
and persons residing in England. This, however, 
should in my opinion only be done in cases in which 
the same inventions are also protected by privileges 
in the nature of Patents in the inventor's own country; 
and the duration of the English Patent should in no 
such case exceed that of the foreign privilege. 

11 & 12. It does not occur to me to suggest any 



alterations in the law relating to prolongation and 
confirmations, or to disclaimers and memoranda of 
alterations. 

I remain, 
Sir, 
Your obedient Servant, 
EouNDELL Palmer. 
Edward Lloyd, Esq., 

Secretary to the Patent Commission, 
&c. &c. 



Answers of E. J. Hughes, Patent Agent, Manchester. 



1. The cost of obtaining Letters Patent ought to 
be decreased to such an extent as would meet the 
expenses of the Patent office, and that an annual tax 
of 51. or 101., or a 50Z. tax, at the expiration of five 
years, would be sufficient to clear the Patent lists of 
useless Patents. 

2. A Court of Examiners should be appointed to 
report on every application as to novelty only, similar 
to the plan adopted in the United States of America ; 
but if that plan should be adopted it would be abso- 
lutely necessary to dispense with Provisional Specifi- 
cations, and deposit Complete Specifications on 
application for the Patent. I am also of opinion 
that whether examiners are appointed or not, it 
would be an advantage to dispense with Provisional 
Specifications, because in the first place every appli- 
cant is now obliged to risk patenting something that 
has been patented during the preceding six months ; 
and secondly, the Provisional Specification is calcu- 
lated to encourage litigation by raising the question 
of sufficiency or insufficiency of the Provisional, as is 
the case in every action tried for infringement. 

If the practice of Provisional Specification be 
abandoned it would be necessary to allow Patents of 
Addition, at a small cost, as is the custom in France 
and other countries in Europe. 

3. If examiners are appointed the investigation 
should be ex "parte, with liberty for the applicant to 
appeal and the public to oppose ; but in all cases of 
opposition both parties should deposit in court a sum 
of money sufficient to cover expenses, to be paid as 
awarded by the court. If opposition is allowed 
caveats must exist as at present. 

4. I have no reason to suppose that the public 
suffer any inconvenience from the multiplicity of 
Patents. 



5. I think it would be improper for any person to 
undertake the responsibility of saying what invention 
was trifling or frivolous. It would be tantamount to 
deciding on the utility of an invention, which no one 
can judge of so well as the inventor. In my expe- 
rience I have known inventions which, I considered 
very frivolous become very important and acceptable 
to the public. 

6. If the expense of repealing a Patent could be 
reduced, it would be a boon to the public. 

7. If a separate court could be established for the 
trial of Patent cases, it would be a great advantage ; 
but in all cases juries should be selected who arc 
likely to have some knowledge of the case they have 
to try. 

8. Compulsory licenses might be allowed as far as 
using the invention, but not for making it ; but I 
cannot understand how either case can be carried into 
practical effisct, or how the royalty or compensation 
could be regulated compulsorily. 

9. I think the present practice with regard to 
foreign inventions is just and reasonable. If Patents 
of importation were not allowed, the public would 
lose the advantage of many valuable inventions. 

10. Foreigners residing abroad ought to be allowed 
to take their Patents either in their own names or 
their nominees', as is now the practice. 

11. Instead of appealing to the Privy Council for 
prolongations, if a separate court were established, 
that court should have the power. 

12. The present practice of obtaining disclaimers 
and memoranda of alteration is sufficiently satis- 
factory. 

E. J. Hughes, Patent Agent. 
Manchester, 
Dec. 19, 1862. 



Answers of Evan Leigh, Engineer, Manchester. 



1. I am of opinion that the cost of obtaining a 
Patent is sufficiently low, but instead of the 50Z. tax 
at the end of three years, I would place at the end of 
five years ; and the 100?. tax at the end of seven 
years should be abolished, I think, altogether. My 
reasons for this alteration are, that three years is too 
short a period to test an invention fairly, and that 
the oOL tax at the end of five years, would sweep 
away all useless Patents. 

2. The present mode of obtaining Patents is on 
the whole satisfactory. Although a many useless 
Patents may be granted, the evil in a great measure 
remedies itself from want of public patronage. The 
tax of 50/. at the end of five years would do the rest. 
Should a Board of Examiners, however, be instituted, 
I am of opinion that all applications coming before 
them should be fairly scrutinized and judged on their 
merits as to novelty, &c., without the name of the 
inventor being disclosed. In doubtful cases, the in- 
ventor should be summoned before tribunal, to explain 
or show cause why his application should not be 
rejected. 

3. I think caveats might be abolished. 

4. I do not think the public sustain any m- 
convenience whatever from the multiplicity of Patents, 
as they do not prevent people using what was known 
before, and no one is bound to use a patented article ; 
theicfore a man only does so when he finds it to his 
own advantage. Even frivolous and unsuccessful 
Patents that die away, throw each their quota of light 



on sciences, which in the aggregate benefit the public, 
and keep us, as a nation, in advance of the rest of the 
world. 

5. I think a Patent should only be refused when 
there is evident want of novelty, or palpable in- 
fringement of others. 

6. When a Patent can be clearly shown to be 
invalid, I think every facility should be given for its 
repeal. 

7. The want of a proper tribunal to try actions and 
suits in Patent causes is much felt. I would have 
such actions tried in our ordinary local Courts by a 
special jury, composed of men who thoroughly under- 
stand the subject. From their decision there should 
be a right of appeal to a Patent tribunal, sittius? in 
London, whose decision should be final. This'1;ri- 
bunal should be composed of 12 men, eminent for 
their mechanical knowledge, and acquainted with 
Patents, to act as jury. They should each have 
1,000/. a year, and be selected from decayed or un- 
successful inventors. Two of their number should 
retire annually and finally, in rotation, and others be 
elected in their places by the votes of tho jury 
themselves, who might each propose a candidate. All 
candidates to send in certificates, or other evidence of 
fitness, before the day of election. The iudoo and 
other officials, to be also stipendiary. If Patwu'sare 
to be placed within the reach of the poorer class of 
deserving inventors, which I consider a national 
benefit, the boon should by all menus be ucoompaaiicd 
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with a cheap, speedy, and certain method of deter- residing abroad, through an agency, but not to their 

mining infringements. agents. 

8. The granting of Licences cannot practically be 11. No. 
made compulsory. 12. No. 

9. I think Patents should be granted to inventors Evan Leigh, Engineer. 
only- Miles Platting, 

10. I think Patents may be granted to foreigners, Manchester. 

Answees of Petee J. LiNSET, Patent Agent, Manchester. 



In answer to the questions on the other side, I am 
of opinion that Patents should be granted to all appli- 
cants on demand, that is, six months' Provisional 
Protection should be given on deposit of a petition, 
declaration, and Provisional Specification. I am of 
opinion that all examinations by the Law OflB^cers and 
the opposition stage should be abolished, and that the 
warrant and seal should be issued on the demand of 
the applicant made one month before the expiration of 
Provisional Protection. 

The present examination by the Law Oificers and the 
opposition stage is well-known to be entirely useless, 
as ninety-nine per cent, of the applications which go 
to the seal are never modified or affected by those 
formalities, and when an opposition does occur the 
Law Officers seldom stop the issue of the Patent, how- 
over good the case may be against the grant, as they are 
afraid they may injure the applicant without leaving 
him any remedy, if they refuse the Patent, while the 
opponent (they say) has his remedy by an action to 
repeal the Patent when granted. 

In my opinion, the first cost of Patents should be 
reduced as much as possible, because applicants re- 
quire professional assistance, and have to incur con- 
siderable expense in drawings, experiments, &c., and 
this is enough without an excessive amount of stamp 
duties. I would propose the sum of one pound as the 
stamp on the petition (except in the case herein-after 
mentioned), and the sum of five pounds for the stamp 
as at present on the final Specification ; these sums 
would about cover the Patent office expenses for 
printing, &c. But I should retain the present third 
and seventh years' stamp duties as the best and 
simplest means of repealing (or " weeding out ") 
Patents for worthless and unworked inventions. 

I would not have any search or investigation prior 
to the grant of a Patent with the view of deciding 
whether or not the Patent should be granted, because 
it would be almost impossible to get through the 
business and give satisfactory decisions ; and because 
the applicants for Patents would, as they do now, 
save all this trouble, as it is well known that a great 
number of applications never go to the seal, and of 
those which pass that stage a very large number fall 
at the third and seventh year, and thus the applicants 
and Patentees execute judgment upon the merits of 
their own inventions, and it is better that it should 

In my opinion a special tribunal should be formed 
for trying the validity of Patents, and if found invabd 
for repealing them, for trying actions for infringe- 
ments of Patents, for granting or refusing dis- 
claimers and memorandums of alterations of the 
Specifications of Patents, and for granting or re- 
fusing prolongations of the term of Patents 
rules of such tribunal to be arranged with the 



DpecincaLiouB uj. ^o,•.^^^•'^, "— ^-n ^ ^ 

fusing prolongations of the term of Patents, 
rules of such tribunal to be arranged wit 
view of reducing the excessive cost of such pro- 
ceedings as at present conducted. But though I am 



against any preliminary investigation to decide 
whether a Patent shall be granted or not, I am in favour 
of the appointment of a number of examiners, whose 
duties shall be to make themselves acquainted with 
the Provisional Specification which accompany each 
application, and to make a search to see if any previous 
Patents have been granted on the same subject, and 
bearing upon the invention described in the Provi- 
sional Specification; then the Specifications of such 
Patents shall be pointed out to the applicant as early 
as possible, or within one month from the time of re- 
cording the petition, and the information so given by 
the examiners shall not be made public as against that 
application till the expiration of the term of provi- 
sional protection. 

It is well known to all persons having experience 
in actions for infringement of Patents that the main 
question is generally one of novelty, and in many 
cases either the Patent is defeated or never goes to 
ti'ial, owing to the want of novelty, as shown by the 
Specifications of previous Patents put in by the 
defence, of which the Patentee was previously igno- 
rant. It is well known that many Patents are applied 
for in ignorance that Patents have already been 
granted for the same Invention. 

Now if a search was made by examiners as pro- 
posed, a far less number of Patents would go to the 
seal than at present, and those which did go would 
have the claims of the Specification more perfectly 
defined, and the public would be able to form an 
opinion as to the novelty of the inventions for 
which Letters Patent were obtained, by referring 
to the report of the examiners. If a board of exami- 
ners was appointed, as suggested, then I would let 
the stamp on the petition remain as at present, instead 
of one pound only as previously suggested, so that 
the applicant would pay for the cost of the search 
by the examiner. 

The tenor of my answers to questions Nos. 4 to 8 
will be inferred from what has already been stated ; 
but in reference to No. 8, I should leave the question 
of granting licences as at present, but in case of ob- 
structive Patents, I would give power to the special 
tribunal herein-before referred to (on a petition to 
that effect) to compela patentee to show cause why 
he should not be compelled to grant licences, and if 
he did not succeed in showing a sufficient and satis- 
factory reason, then the court should have power to 
compel him to grant a licence on terms to be decided 
by the court. 

I would suggest also, that it would be a great 
facility if the Patent office would arrange so that 
business in application for patents might be trans- 
acted through the Post-office, same as it is in the 
office for registering designs. 

Petee J. Linset, Patent Agent. 
24, Queen's Chambers, 

Market Street, Manchester. 



Answees of the Leeds Chambee of Commeece. 



1 . This Chamber thinks that no material advantage 
would be gained by any change in the present system. 

2. The Chamber thinks, the present system on the 
whole satisfactory, but would propose that a legal and 
permanent officer should be appointed to perform the 
duties now intrusted to the Attorney General. 

3. The Chamber has seen no satisfactory scheme for 
a, public investigation, and thinks that there are many 
objections to it. It would recommend that the present 
system of caveats should be adhered to, 



4. Some inconvenience arises from the multiplicity 
of Patents, but no practical remedy for this particular 
grievance suggests itself to this Chamber. 

5 The Chamber does not think it possible to get a 
tribunal satisfactorily to decide whether inventions 
are of a frivolous nature or not. 

6. Does not think it practicable, except so tar as 
the general improvement of the law might effisct it. 

7 The present mode of trying Patent cases is very 
unsatisfactory. The Chamber would recommend that 
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the jury should be dispensed with, and the case left 
■with the Judge, assisted by scientific assessors or 
experts appointed by the Court. 

8. The Chamber thinks that the granting of licences 
should be made compulsory only in cases where the 
party applying for the licence can show that his 
business or trade is materially injured by his not 
having it, and especially where the Patentee cannot 
prove himself in a position to carry out his own Patent 
efficiently. 

9. No. 



10. Yes. 

11. The Chamber approves of the present system. 

12. No other alteration is suggested but that the 
inventor should have power to disclaim his provi- 
sional specification and begin de novo at any time 
before the expiration of six months, the inventor, 
of course, losing priority, and such disclaimed speci- 
fication not to be published. 

On behalf of the Chamber of Commerce, Leeds, 

Daenton Lupton, President. 



Answers by the Chambee op Commerce, Huddekspield. 



1. We consider that the cost of obtaining Letters 
Patent should be diminished to such a sum. as will 
cover all expenses of the Patent Law establishment 
and administration, and that no burden beyond this 
ought to be imposed on inventors. The present 
mode of instalments needs no alteration, in our 
opinion, if the amounts be reduced as stated. 

2, 3. We find no fault with the present mode of 
obtaining Patents. There are considerable difiicul- 
ties connected with the establishment of a preliminary 
investigation, which, in the opinion of this Chamber, 
would outweigh any advantage to be derived from 
such investigation. This Chamber therefore does not 
approve the scheme of any preliminary investigation, 
public or private. 

4. The inconvenience referred to appears to be felt 
not so much by the public as by subsequent Patentees. 

. To assist such there should be the best possible sys- 
tem of indexes of Patents, disclaimers, prolongations, 
confirmations, and of legal decisions affecting Patents. 

5. We consider that the risk and cost incurred by 
the inventor are the true check against frivolous Pa- 
tents, and that nothing else should be imposed which 
might discourage invention or improvement. 

6. Yes. 

7. In our judgment it would be a public advantage 
if a special Court were established for the transaction 
of all contentious Patent business, with a salaried 
judge, similar to the Probate Court, and with an 
appeal to a higher Court. This would greatly faci- 
litate and reduce the cost and delays at present 



incurred in Patent cases. The salaries and expenses 
of such Court should be provided for by fees on 
Patents. 

8. We consider that after the third year of the 
Patent the granting of licences might, with public 
advantage, be made compulsory in cases where the 
Patentee does not work the Patent in a beneficial 
manner. The amount of licences' fees in such cases 
should be adjusted on terms equitable fo the Pa- 
tentees, and, if not agreed between the parties, might 
be settled by arbitration or by jury under the super- 
vision of the Patent Court. 

9. Only to the inventor or Patentee himself, and not 
to agents. 

10. On terms of mutual advantage, we think that 
international arrangements for granting of Patents 
might be productive of good. 

11. 12. These matters should be transferred from 
the tribunals which at present take cognizance of 
them to the special tribunal for Patent cases. No 
other change seems requisite. 

The costs of the trials of Patent causes are a great 
grievance and burden. It would be well if, amongst 
other improvements, the double fees payable to 
counsel in Patent cases were abolished. With the 
facilities afforded by the establishment of a special 
tribunal there should be sufficient business to make 
the ordinary fees a remuneration sufficient for the 
special knowledge required to be cultivated by the 
advocates who practise in such Court, 

Thos. P. Ceosland, Vice-President. 



Answers from the Chamber op Commerce, Nottingham. 



1. There is no reason for altering the existing law 
as regards the costs of obtaining Patents. 

2. The Council would not interfere with the pre- 
sent mode of obtaining Patents, and does not know 
of any satisfactory tribunal that could be appointed 
for preliminary investigation. 

3. See 2, above. 

4. Not public inconvenience but trade incon- 
venience. 

5. No. 



6. No. 

7. It is very desirable that some change should be 
made. 

8. The granting of Licences should be optional. 

9. Yes. 

10. No ; unless the Invention is worked in this 
country. 

11. No. 

12. Every facility should be given for Disclaimers. 



Abstract of Answers from Members of the Chamber op Commerce, Beadpord. 



By J. Lister, Esq. 

1, 2, 4, 5. The first payment, upon sealing the 
Patent, should be increased to 50/., with a further 
payment of 50/. at the end of three years ; thus the 
number of applications for frivolous Patents would be 
checked. On the other hand, the present system is 
virtually a tax upon good Patents for the support of 
those which are bad. This would probably not stand 
in the way of poor inventors. At any rate it would 
be the lesser of two evils. The evil of a multiplicity 
of Patents must be diminished, and that cau only be 
done by the method above suggested or by a preli- 
minary examination by a special commission. Any 
such latter plan is highly objectionable ; it would 
3'esult in great injustice to inventors ; no commission 
could be relied on to estimate the utility of an inven- 
tion. For instance, in the case of Lister v. Leather, 
the jury, directed by Lord Campbell, after a long and 
searching investigation, decided that the plaintiflT's 
Patent was bad because his machine was exactly like 
Heilman's. Now Heilman's machine has been public 



property for several years, and no one will buy it, 
while manufacturers will pay a royalty of 900/. for 
the use of Lister's ; experience thus showing that the 
former invention is worthless, the latter very valu- 
able, while the decision of the Court was that they 
were exactly alike. 

7. The present mode is, no doubt, expensive, but 
on the whole substantial justice is done. I succeeded 
in three actions at law as plaintiff, and failed once as 
defendant, and believe that the result was correct in 
each case. A trial by a jury of experts is highly obicc- 
tionable. Any advantage gained by their acquaint- 
ance with the subject is more than balanced by their 
prejudice and personal interests. On this account 
in the second trial of Lister v. Leather I had the 
venue removed to Chehnsford, as I i'dt 'tlint with -i 
jury of persons acquainted with tlie wool-combin^ 
trade neither facts nor arguments would have produced 
any effect on preconceived opinions. 
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By James Holder, Esq. 

1. The present cost and mode of payment cannot 
be much improved. 

2. A preliminary investigation is desirable by a 
tribunal composed of independent, scientific, and legal 
judges, whose decision should be subject to appeal, 
by the patentee, to the tribunal referred to under 
No. 7. 

3. The patentee should be heai-d, with or without 
counsel. An opposing party should pay all real costs, 
and heavy damages, if he fail to obtain refusal of the 
Patent. 

4. The public and inventors suffer from a multi- 
plicity of crude, impracticable, valueless, " soi-disant," 
inventions. 

5. Yes ; {{proved to be trifling and frivolous ; but 
it would be no easy matter to prove some so which 
might appear so at first sight. Sometimes a very 
trifling change or improvement is attended with most 
important results to a whole trade. 

6. The tribunal referred to under No. 7. might use- 
fully be applied to for a judgment in scire facias, 
subject to appeal, as in cases where a Patent is 
refused. 

7. A special tribunal or tribunals in London should 
be constituted to try patent cases of infringement ; 
and in " sciie facias," — patentees to be heard by or 
without counsel. Such tribunal should have power 
to grant injunctions and assess damages. ■ 

8. Every patentee should either work or sell his 
invention within three years of date of Patent, unless 
he have several inventions and give the trade the 
benefit of his best, and unless he show satisfactory 
cause of delay to tribunal No. 7, who may extend the 
time indefinitehj, and if need be grant a prolongation, 
in order to work profitablj-. 

9. No ; to none but inventors. 

10. Tes ; decidedly, to either. 

11. Facilities of obtaining prolongations and con- 
firmations to meritorious inventions should be granted, 
so that the inventor, or those to whom he has ceded 
his rights, may be able to obtain sufiicient remune- 
ration from the public. 

12. All reasonable facilities should be granted to 
alter or disclaim ; and also I would suggest the pro- 
priety of allowing " additions " to be made to a Patent 
to perfect and complete it ; but up to that time any 
one who can prove its impracticability may bring an 
action in sdre fanas. 

N.B.— What is wanted more than all the abote 
is, 1st, a full, clear, and plainly written law of 
Patents, so that any man of ordinary ability and 
learning may understand it ; and, 2ndly, an easy and 
expeditious judicature for judging Patent causes. 



W. EcEOTD and Sons. 

1, 2, 3. I think it questionable whether the mischiefs 
and' public inconveniences arising from the system of 
Patents do not far outweigh any advantages or re- 
wards which they secure to bond fide inventors. They 
work mainly for the benefit of a special class skilled 
in the litigation connected with them. 

4. I consider that great inconvenience is caused to 
the public by the multiplicity of Patents. 



5. It would be much better, in my opinion, that 
Patents should only be granted in the case of manifest 
and important inventions. 

6, 7. Unless a jury skilled in the matter to which 
the Patent applies can try each cause great injustice 
may, and doubtless does, result. 

Most of the Patents taken out dm-ing the past 10 
years for inventions of a mechanical character, and 
which we have tried in our works, are perfectly 
worthless in our opinion, and we believe they have 
been obtained in many cases for the sake of the profit 
realizable on the number of patented articles which 
could at once be disposed of simply for trial; at least 
it is difficult to come to any other conclusion. 

As an instance of the mode in which the present 
law is abused I can mention a case in which certain 
machine makers of Blackburn took out a Patent, dated 
26th May 1862, for improvements in weaving looms 
and winding engines. Their Specification embraces 
an alteration which my fitrm had applied in looms 
made by us, sold and delivered in February and March 
of the same year ; other machine makers have made a 
previous use of the same invention ; yet these parties 
intimate an intention to claim a royalty in all the 
cases. In many instances they will, no doubt, succeed, 
from the unwillingness of the parties to spend then- 
time and money in conducting a law-suit, or from 
ignorance of the facts. 



G. H. Leathek, Esq. 

1. I think the law as at present satisfactory on this 
point. 

2, 3, 4, 5. If a plan could be adopted for referring 
every Patent to a committee, say, of three persons, 
connected with the branch in which the Patent is 
sought, and a notice given to the pul^lic interested, of 
the nature of the invention, and a certain time allowed 
for any party aggrieved to give notice of opposition, 
and the grounds, then let both parties appear before 
the committee ; this might prevent many useless 
Patents being taken out and much after litigation ; 
the decision of the committee to be final. No oppo- 
sition to be allowed excepting on the ground of a 
previous Patent, or that the party was at the time 
working or had published the invention openly, so as 
to make it public property. 

6. Tes. 

7. All trials for infringement of Patents should be 
tried in the county where the infringement takes 
place, and the jury should be constituted, one half of 
persons in the trade itself, and the other half of per- 
sons connected with that business ; as, for example, in 
a combing Patent, six should be spinners, and the 
other six mechanics. 

8. Tes. 

9. No. 

10. Yes ; to the real inventor or his nominee. 

11. No prolongations should be granted. 

12. No Disclaimer should be granted to any Patent. 
When the patentee has brought an action against 
another party, or had an action brought against him, 
for infringement, and been beaten on the ground of 
infringement, that Patent should be considered and 
declared void. 



Ajstswees by M. Hexet, Esq. 



Having been requested to reply to the questions of 
the Patent Law Commissioners, I beg respectfully 
to submit the following answers thereto : — 

1 I think the present cost of obtaimng Patents 
proper in amount, and distributed in convenient mstal- 
ments. Payment by instalment is judicious, but 
annuities would be inconvenient ; they would increase 
the risk of unintentional forfeiture of Patents by 
circumstances, such as absence, iUness, or temporary 
embarrassment of patentee. The system of annuities 
adopted in France is considered unsatisfactory m that 

country. 

Dd 



2. I believe the present mode of obtaining Patents 
satisfactory on the whole, with some few exceptions in 
detail. I do not conceive that any advantage would 
result to inventors or the public by preliminaiy in^es- 
tigation into novelty or utility. The Patent Ofiice 
records afford patentees the means of ascertaining the 
novelty of their inventions as far as that can be 
deduced from prior Specifications. But as want of 
novelty is not solely ti-aceable to prior Patents (as 
seems to be assumed), but frequently to prior publi- 
cation, by books, practice, or sale, no system of ex- 
amination can ensure novelty. 

3 
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Men of intelligence and experience may differ on 
questions of novelty, utility, interference, and sub- 
stantiality of improvement. Such questions are some- 
times ventilated for days in law courts before a result 
can be attained, and this after an invention has passed 
from provisional description to the matuiity of detailed 
specification and practical application. All inventions 
do not consist of broad principles, nor can they be 
enunciated by sharply defined statements. 

An inquiiy into the importance and novelty of an 
improvement often demands the evidence of skilled 
witnesses and experts ; these are sometimes sceptical or 
mistaken, nor could they be bound to requisite secresy. 

The existence of an investigating Commission in 
America has not prevented Patent litigation in that 
country, whereas in France, where there is no inquiry. 
Patent property is respected and sought after. 

Eminent lawyers, and not scientific professional men, 
seem to be the fittest authorities to control the issuing 
of Patents. The latter, however conscientious, have 
not unfrequently scientific partialities, and professional 
proclivities ; whereas a lawyer brings to the con- 
sideration of the subject a mind educated, mathe- 
matical, trained to reason, and probably unbiased on 
technical or industrial questions. 

But though the applicant has access to filed Speci- 
fications, he has no means of comparing his invention 
with others during the provisional protection of the 
latter ; this is a special disadvantage, for it often 
happens from the requirements of the time that 
numerous Patents are demanded for one subject about 
the same period. This might, be remedied by sub- 
jecting Provisional Specifications to a comparison 
with those not yet specified, the Law Ofiicer conduct- 
ing the examination, as now in opposed cages. If the 
interference were palpable, the latter application 
might be stopped ; but if it were open to question, 
both might be allowed to proceed, leaving the ultimate 
decision to open tribunals. 

For the reasons adduced, I think that the decision 
of an investigating board, however constituted, should 
not be final. 

3. A public investigation would expose an appli- 
cant to the risk of losing all foreign Patents for his 
invention. 

4. There seems no reason for supposing that 
multiplicity of Patents is a practical inconvenience to 
the public ; the occasional complaints of individuals 
must not be taken as the public voice. Multiplicity 
of Patents arise from fertility of human ingenuity. 
The discouragement of such ingenuity might check its 
development, and occasion nlore public mischief than 
a few useless Patents. In France and America, where 
Patents are more numerous than in this country, they 
are, I believe, rathei popular than otherwise. 

5. I think that presumed triviality of subject-mattei' 
offers no ground for the refusal of a Patent. It is 
impossible to determine a standard of triviality ; on 
this point opinions may differ, what may appear trifling 
to some may be important in practical result. 

I submit that Patents for frivolous subjects are not 
mischievous, they injure none, but benefit many, for 
tliey benefit the veveuue, and especially the coimnunity 
of inventors, because their costs swell the fund that 
enriches their library and museum ; they do not injure 
the patentee, or he would not seek them, noi- the 
public, who "are free lo adopt or neglect them. On the 
other hand, they often afford an impetus to trade by 
bi'inging a new article into the market, and by fur- 
nishing work for unemployed hands ; advantage that 
might not be attained were the inventor deprived of 
the encouragement of Patent right. 

6. Were additional facilities afforded for repealing 
Patents, litigation might be most unpleasantly increased. 



7. Yes. 'Bj establishing a Patent (and Copyright) 
Law Court, presided over by a Patent-law Judge, and 
attended by selected juries, whose minds would be 
habitually directed to the consideration of inventive 
and intellectual property, and the progress of the ai'ts, 
and who should be chosen for suitable qualifications. 
This, by organizing the application of jurisprudence to 
the useful arts, would simplify and expedite the con- 
sideration of Patent cases, establish decisions on a 
regular basis, and place Patent rights on a surer footing. 
Lists of men competent as Patent jurymen might be 
readily furnished by such institutions as the Society of 
Arts. 

8. The difficulty as to licences might be partly 
met by importing the provision of the French law, 
rendering Patents invalid if not used or worked within 
a certain time, but with this addition, viz., the granting 
of {bona fide not colourable) licences to be considered 
as a sufficient using or working of the Patent. 

9. Believing a Patent to be a public advantage I 
think the fewer the restrictions to the qualifications of 
patentees the better. The primary object of a Patent 
is to encourage new manufacturers ; the recompense of 
the inventor is subsidiary. The inti'oduction of foreign 
inventions tends to enrich the arts with improvements 
to bring new articles into the market and open new 
channels of labour. Few men deserved better of then- 
country than did Lombe, the importer of a manufacture 
by which thousands have earned their bread. 

10. I think foreigners abroad should have the light 
of taking Patents here, since most foreign countries 
concede a corresponding right to Englishmen. But 
they should also have the right of appointing nominees ; 
delay and inconvenience to the foreigner would arise 
were Patents of communication abolished, our law re- 
quiring the deposit of papers which the applicant must 
sign personally. 

1 1 . The law of confii-mations and prolongations is, 
I think, in principle correct, but I submit that if a 
Patent-law Court were established these decisions might 
be transferred to it. 

12. Sufficient facilities are not afforded for the entiy 
of Disclaimers and Memoranda of Alteration. There is 
no advantage, public or personal, in putting the ap- 
plicant to the cost of advertisements, save of one in 
the London Gazette (to be transferred to the Com- 
missioners Journal). An applicant for a Patent is 
not required to advertise his intention otherwise. 

Since the privilege of further suggestion is kindly 
accorded, I would add that, — 

In any revision of the Patent law a provision should 
be introduced for allowing Disclaimers in, and Memo- 
randa of Alteration of, the Provisional Specification 
and title during provisional protection. If an in- 
ventor, while availing himself of the advantage of his 
provisional protection to ascertain the novelty of his 
invention from printed records and the trade, should 
find a portion of such invention forestalled, there is no 
statutory remedy for the largeness of his Provisional 
Specification. The Law Officer on payment of proper 
fees should allow at his discretion the entry of Dis- 
claimers and Memoranda of Alteration in Provisional 
Specifications and in the Titles during provisional pro- 
tection (not extending the invention they describe). 
An important improvement would be a provision for 
entry of ^ caveats against recording assignments, 
coupled with a provision for permissive registration of 
undertakings to assign, before the sealing of Patents. 
The present arrangements ai'e insufficient to protect 
purchasers of patent property. 

CA ■^^ c^ ^ . ^^- HeNEY. 

84, Fleet Street, London, 
March 20, 1863. 



Answebs and Observations of Mr. John Potter, C.E. 
1 . How far the cost of obtaining Letters Patent for in- 
ventions might with propriety be reduced, it is difficult 
to say, and can only be learnt by experience. The 
1 OOZ. stamp at the end of the seventh year is, however. 



an oppressive tax, and ought to bo abolished The 
time for the ]iaymeii( of the 50/. slanip should bo 
extended from (he third lo (lie fifth year. 

2. A preliminary investigation of a more soarchiu"- 
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character than is at present practised would be advan- 
tageous, provided it were simply admonitory and for 
the infoi-mation of the applicant. If it went further than 
this It IS conceived that it would not be satisfactory. 

6. The present practice of caveats is on the whole 
advantageous and proper. But the hearing, in case of 
opposition, it is conceived should (in justice to aU 
parties) be private. 

4. Have no reason to suppose that public inconve- 
nience 18 caused by the multiplicity of Patents. 

5. It is impossible to say at the outset what inven- 
tions are tiifling and frivolous. 

6. Greater facilities for repealing invalid Patents 
might be advantageous. A system somewhat similar to 
that suggested by the wi-iter in the annexed remarks, for 
the purpose of compelling the amendment and explain- 
ing of defective specifications, might perhaps be found 
to answer. 

7. On this point the writer refers to the remai-ks 
below. 

8. It seems only fair thait any of Her Majesty's 
subjects should have the privilege of using a patented 
invention on paying a fan- royalty for the same. In 
cases where the Patentee's demands are alleged to be 
exorbitant, a committee or jury might be empowered to 
settle and detennine the proper amount to be paid, as 
suggested in the annexed remarks. 

The diiSculties which have arisen in the administra- 
tion of the present Patent Law are mainly owing to the 
want of a correct definition as to what constitutes an 
invention, or rather a patentable invention. 

It has been laid down as a maxim that there cannot 
be a valid Patent for a principle. But the word prin- 
ciple is here to be restricted to mean either simply an 
idea, or the original principles or properties of matter. 
These last may be classified in the following maimer. 

1 st, Mechanical ; as hardness, softness, strength, elas- 
ticity, solidity, fluidity, &c., which may be more or less 
characteristic of the substance or matter spoken of. 

2nd, Mathematical ; as the properties of the lever, 
wedge, screw, &c., also circular, rectilinear, or recipro- 
cating motion, &c. &c., which are dependent simply 
on the form of the substance or matter made use of, and 
not generally or necessarily on its other properties, 
provided it be strong enough for the purpose. 

3rd, Chemical ; embracing the afiinities which dif- 
ferent substances have for each other, including the 
effects of heat, &c. &c. 

Now it is maintained that an invention consists in 
the combination of at least two (but generally a great 
many more) of the original principles or properties of 
matter, so as to produce a result beneficial to the 
public, and it is this combination of simple principles 
which constitutes the principle of the invention. It 
may be proper to remark here, that the combination 
of two or more of the natural principles or properties 
of matter so as to produce a result necessai-ily consti- 
tutes it a manufacture. 

If this explanation be admitted as coirect, it will 
follow of course that in the specification of a Patent 
the principle of the invention should be clearly defined. 
If it is not, the public will be left in the dark as to the 
extent of the monopoly created by the Letters Patent. 

In some specifications no distinct claim is made 
defining the absolute or critical points on which the 
operation of the invention depends. 

The question arises as to what meaning is to be 
attached to such a specification ? It is maintained that 
in fairness it can only mean the machme or, apparatus 
exactly as described, and that if by taking away a portion 
of the machine the same result were still obtained, such 
mutilated machine, or part of the original machine, 
would lie no infringement of the Patent ; because if it 
were, it would be clear that the public had not been 
warned as to the true nature of the invention, which 
they are entitled to be, and that consequently the 
Patent would be void from a want of compliance with 
the terms of the grant. It is fui-ther submitted that 
under a similar specification, if a portion of the original 
machine were left out and a new piece introduced m 



place of it, the machine so altered would be no in- 
fringement of the Patent. 

In a second class of specifications a claim is inti'o- 
duced claiming as new a certain machine or apparatus, 
as shown in the drawings, and described, without 
pointing out iu what the novelty consists, that is, what 
new part, or new combination of parts, has been intro- 
duced in order to produce the result. 

The objections made to the specification described 
in the last paragraph would apply with equal force to 
the present one. But there is another objection, 
which is, whether a machine constructed to produce 
the same results, but in which the original arrange- 
ment is left out, and a system of mechanical equivalents 
introduced instead, would be an infi-ingement. It is 
maintained that it would not, unless a proviso had been 
inti-oduced into the specification expressly for the pur- 
]wse of claiming the substitution of mechanical equiva- 
lents simply ss, variations of the original invention. 

On the subject of mechanical equivalents it may be 
observed, that an original machine calculated to answer 
a certain purpose is usually a very complicated affair. 
In process of time mechanical equivalents are intro- 
duced instead of some of the original motions. Such 
equivalents are chosen as will combine better together 
than the original motions, and a great simplification of 
the machine is the result. 

The immediate effects of such a simplification are, 
first, less original cost of the machine ; second, less 
wear smd tear ; third, less liability to derangement ; 
and fourth, generally less mechanical force required 
to keep the machine in action. Such improvements 
are consequently proper subjects for Patents ; but it is 
evident, nevertheless, that the original Patentee should 
be protected, but how this is to be done, unless some 
provision is made for the contingency in the original 
specification, it is sometimes difficult, if not impos- 
sible, to find out. 

Other defects, such as ambiguity and want of clear- 
ness, frequently occur in specifications, and such de- 
fects are commonly accidental, but sometimes done 
purposely, in order to attain some particular end. 

It will be agreed, it is presumed, that owing to the 
vast number of Patents which are at present obtained, 
and many of which clash with each other, that a stricter 
system with regard to specifications should be esta- 
blished, in order that each individual inventor may enjoy 
the protection to which he is justly entitled without 
encroaching upon what properly belongs to other in- 
ventors or the public at large. To attain this object it 
has occurred to the wi'iter that the following process 
might be found beneficial, if not absolutely sufficient, 
for the purpose. 

First, that any of Her Majesty's subjects who might 
consider that the specification of an existing Patent 
was not sufficiently definite or was ambiguous in its 
language, should have the power of lodging with one 
of the law officers a list of the objections he had to 
make to the specification in question, accompanied by 
interrogatories as he might think proper, and also by a 
copy of the specification. If the law officer should be 
of opinion that the objections were well grounded, 
then he should require the Patentee to state his reason 
(if he had any) why he should not be required to 
amend and make more definite the language of the 
specification. If, after the hearing, the law officer 
should be of opinion that the objections to the speci- 
fication were valid, then he should issue a precept to 
the Patentee requiring him to amend the specification 
within a reasonable time. Second, if the Patentee 
should neglect to obey the precept, then the party con- 
sidering himself aggrieved should have the power of 
applying to the Lord Chancellor. If, after having 
heard both parties, the Chancellor should be of opinion 
that the objections were valid, then he should issue 
his injunction to the Patentee requiring him to amend 
his specification within a reasonable time ; and if the 
Patentee should- neglect to comply with the injunction, 
then the Chancellor should have the power of sus- 
pending the privileges and monopoly granted by the 
Letters Patent until such time as the Patentee thought 
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proper to comply. The effect of this would be that 
the Patentee could not sue at law for any infringement 
of his Patent committed during the time of the sus- 
pension. 

It is suggested that some such process as the above 
would have the effect of greatly reducing the amount 
of litigation which is constantly going forward in re- 
spect of Letters Patent, and which it is desirable should 
be reduced. 

It must be obsei'ved that Patents are not unfre- 
quently obtained simply for the purpose of securing to 
the Patentee the privilege of using his own invention ; 
that is, by publishing the invention to prevent another 
person who might subsequently make the same in- 
vention from obtaining a valid Patent for it, and by 
that means interfere with the business or occupation 
of the original inventor. Others might not think it 
worth the while to support their Patents by appear- 
ing before the law officer as described. In these 
cases the suspension of the Patent privileges by the 
Chancellor would afford sufficient protection to the 
public. 

By the Act 5 & 6 W. 4. c. 83., the Act 7 & 8 Vict. 
c. 69., and by the Patent Law Amendment Act, 1852, 
liberty is given to a Patentee to amend his specification 
under certain restrictions ; but how seldom do we find 
Patentees availing themselves of the power thus con- 
ceded to them, except when some advantage peculiar 
to themselves is to be obtained? But why should 
they not be compelled to amend their specifications 
when the language employed is indefinite, has a want 
of clearness, or contains some ambiguity ? Justice to 
the public at large, but more particularly to other 
inventors, seems to demand that a power of compelling 
amendment in such cases should exist in some quarter 
or other. 

It has been suggested, that a provision should be 
made for the purpose of fixing the amount of royalty to 
be charged for the use of a patented invention. Inventors 
have generally very extravagant ideas as to the value 
of their inventions, and hence fix the charge for 
royalty so high as not only to restrict the use of the 
invention, but also ultimately to injure themselves. A 
power to regulate the amount to be paid for royalty, to 
be vested in some committee or otherwise, would, it is 



conceived, be of great advantage not only to the public 
at large, but also to inventors themselves, and have 
in other respects an indirect advantage in reducing the 
amount of litigation which is constantly going on in 
respect of patented inventions. 

In my opinion the amount paid for stamps on Patents 
should, injustice to inventors, be reduced. The term 
of three years is, in many cases, too short to enable an 
inventor to make substantial progress with his inven- 
tion. It is proposed that the term for the payment 
of the 601. stamp should be enlarged from three 
to five years, and the payment of the lOOZ. stamp 
abolished altogether. It is submitted that by these 
means the advantages of the present system would be 
retained, and at the same time Patentees relieved from 
what really appears to be an unjust and unnecessary 
tax. 

For the purpose of trying Patent cases, it is proposed 
that a number of individuals eminent for their scientific 
and practical knowledge, and residing in various parts 
of the kingdom, should be nominated as eligible, and 
their names placed on a kind of special jury list. From 
this list the law officer would select 12 to 20 names, 
which number should be further reduced by the 
objections of the plaintiff and defendant to four or six. 
These should form the jury, and with a judge or law 
officer appointed for the purpose, should constitute the 
court, which might adjourn from time to time until the 
case was thoroughly sifted. The judge or law officer 
to have a casting vote in cases where the jury were 
equally divided. No appeal from the decision of the 
court should be allowed, except in cases of alleged 
misdirection on the part of the judge or law officer. By 
this means it is presumed that speedier and more sub- 
stantial justice would be rendered than under the 
present system. 

The appointment of a vice-chancellor for the purpose 
of attending entirely to Patent cases would relieve, in 
some degree, the other Chancery Courts, and be bene- 
ficial to patentees by expediting the administration of 

justice. T -r, 

•' John Potter, 

Civil and Consulting Engineer. 

4, Old Millgate, Manchester, 
March 5, 1863. 



Answers and Observations of the Sub-Committee of the Halifax Chamber op Commerce, adopted 
and confirmed at a Meeting of the Council held February 28, 1863. 



By Edward Akroyd, President. 

1. The cost of obtaining Letters Patent should be 
adjusted to such an amount as will cover the expenses 
of the Patent Office and of the officials connected 
therewith, and of the special court herein-after sug- 
gested, and the cost should be paid by a fixed sum on 
the application for the Patent, a further fixed sum on 
the grant, and a fixed sum annually during the 
existence of the Patent. 

2. No. Protection for six months ought to be granted 
to all applicants as at present, but a strict investiga- 
tion ought to be made afterwards by a qualified staff 
of examiners as to the novelty of the invention, 
giving a report to the applicant of the result of their 
investigation within two months from date, the ap- 
plicant being still at liberty to complete the Patent or 
to abandon his application. 

3. Ex-parte in the first instance, but subject to 
opposition to prevent fraudulent applications being 
granted, in which case the hearing should be in 
public. 

4. Yes, under present arrangements, but such 
would not be the case if greater facilities were pro- 
vided to enable the public to ascertain what is pa- 
tented, and what Patents have become invalid from 
any cause. 

5. No. The applicant should be the best judge, as 
he alone incurs expense. 

6. Patents ought to be repealed when rendered 
invalid or void, and a list of such published periodically, 
at least once a year, stating the reason of their be- 



coming void, in order that the public may know which 
Patents are valid. 

7. Yes ; there ought to be one or more judges ap- 
pointed for the express purpose of trying Patent 
causes, who should be assisted by scientific experts. 
The cost might be defrayed out of money received for 
the granting of Patents. The decision of such judo-e 
should be final. ° 

8. If the Patent be worked by the Patentee himself, 
then the granting of licences should be optional with 
the Patentee ; but if not worked within two yeai-s from 
the granting of the Patent, then licences to be com- 
pulsory, or otherwise the Patent to be repealed. 

9. Yes, with the sanction of tlie foreign Patentee. 

10. Yes, to either at the discretion of the inventor, 
but subject to international treaties with reciprocal 
rights. 

11. No, except in llie event of the formation of a 
separate tribunal to which might be rclorred the 
question of prolongations and confirmations. 

12. The entry of a disclaimer or memorandum of 
alterations should not debar the Patentee from sus- 
taining an action for damages for an infriuivoment of 
the undisclaimed parts of the in\ention prior to the 
enrolment of the disclahner or alteration. 



By Messrs. John Ceossley & Sons. 

1. We think that the present charges for obtaiuino- 
Patents are very equitable for both parties. " 
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2. We approve of the arrangement as it now 
stands. 

3. Ditto. 

4. No. 

5. We think this should be left to the discretion of 
the law officers, who would not refuse except in 
extreme cases. 

6. We are not aware of any difficulty now. 

7. Yes. We are of opinion that there ought to be 
one or more judges appointed for the express purpose 
of trymg Patent causes, who should be assisted by 
scientific experts, who should not be aUowed to prac- 
tice on their own account ; the cost might be defrayed 
out of money received for the granting of Patents. 
The decision of such judge should be final. 

8. No. 

9. Yes. 

10. Yes. 

11. No. 

12. No. 



Answers and Observations of Me. William 
Taskee, of Halifax, Patent Agent. 

1. Reduced to the lowest possible amount necessary 
to cover the working expenses of the Patent Office in 
an efficient manner ; should say 51. on the application 
and 51. on the grant of Letters Patent, with a tax of 51. 
per annum during the continuance of the Patent right. 
In France the Patent Office fees are 4Z., and H. per 
annum. 

2. No. Protection for six months ought to be granted 
to all applicants as at present, but a strict investigation 
ought to be made afterwards by a qualified staif of 
examiners as to the novelty thereof, giving a report to 
the applicant of the result of their investigations vnthin 
two months from date, the applicant being still at liberty 
to complete the Patent or abandon his application ; the 
report of the examiners to be printed with the speci- 
fications after the expiration of six months. 

3. Ex-parte in the first instance, but subject to 
opposition to prevent fraudulent applications being 
granted, in which case the hearing should be ia public. 

4. Yes, under present arrangements, but such would 
not be the case if the foregoing suggestion were adopted. 



and greater facilities were provided to enable the public 
to ascertain what is patented. 

5. No; patents should not be refused on such grounds. 
The inventor or applicant is, or ought to be, the best 
judge of the value of the invention, or at least runs the 
greatest risk m the matter. The pubKc cannot be loser 
by the making known of a new invention at the in- 
ventor's own expense, however frivolous and trifling 
and even useless it may be. 

6. Patents ought to be repealed when rendered in- 
valid or void, and a list of such published periodically, 
at least once a year, stating the reason of their becoming 
void, in order that the puWic may know which Patents 
are valid. 

7. Yes. Cases of infringement should be tried in 
the first instance in any of the ordinary courts of law, 
before a special jury of gentlemen conversant with the 
subject matter of dispute ; but either party should have 
the power of appeal to the Judges sitting m banco, 
whose decision, if confirmmg the judgment of the 
special jury, shall be final; but if not agreemg, an appeal 
may be made to the Privy Council, whose decision shall 
be final. 

8. No, the law of supply and demand wiU settle that; 
but if a Patent is not worked during any one year or 
other fixed period of time it ought to be repealed, as 
is the case in several foreign countries. 

9. Yes, as now. 

10. Yes, to either, at the discretion of the inventor. 

11. No, that matter may be settled by the Privy 
Council, as at present. 

12. No, with the exception of any applicant being 
allowed to disclaim in his final specification some thing 
which has been introduced into his provisional and 
afterwards found to be not new, and be allowed to make 
the necessary alterations therein accordingly. 

I would also suggest thatthe Commissioners of Patents 
should consist of three members eminent for their 
scientific acquii-ements ; one to be conversant with 
mechanical engineering, the second with chemistry, 
and the third a barrister or law officer, vsdth a sufficient 
staif of assistants, who shall devote the whole of their 
time to the Patent Office, and be paid liberal salaries out 
of the funds arising from the fees paid by Patentees. 

Halifax, Jan. 14, 1863. 



Answees by Macfie & Sons, Liverpool Chamber of Commerce. 



1. The expense of taking out Patents should be 
increased, rather than diminished, for two reasons. 

To prevent the taking Patents for frivolous inven- 
tions. 

And, more particularly, to nip in the bud the ten- 
dency to patent without that sufficient investiga- 
tion to ascertain whether the invention is novel or 
not, which the nation that grants the right to a 
Patent is entitled to demand. 

JVote. It is feared that, to save the expense, and 
avoid inconvenient ascertainments, which due searches 
and inquires would occasion, Patents are likely to be 
more and more taken out without proper prelminary 
inquiries. It may readily become a matter of cal- 
culation with unprincipled persons whether to take out 
a Patent in ignorance of its novelty, and even m face ot 
presumption that its novelty is doubtful, or to incur 
the expense, delay, and hazards, of taking due pains. 
The temptation is great to choose the worse cours^ by 
which there is a fair chance of securmg fees from 
users who when a Patent is invalid either do not know 
its invalidity or wiU not take the trouble to contest it. 

Note. There should be penalties for proved want oj 
proper inquiries. 

Listalments are advisable, inasmuch as they en- 
courage patenting ; masmuch as they put poor persons 
nearCTthe rich in facility for obtaining Patents ; and 
especially, because they sometimes have the most 
welcome effect of shortening the term of injurious 

""TS' satisfactory. It would be well (besides 
requiring the due searches aUuded to m No. 1) to 
appoint a, jury of experts to report as to novelty. 



The experts may be consulted by circular after the 
Patent is provisionally secured ; and they should be 
selected from among the best known men of business 
in the several departments of manufacture, agriculture, 
shipping, mining, &c., to which the inventions apply. 

There may be objections to judgment being final, and 
no appeal allowed. 

The tribunal should not be fettered by any restric- 
tions that would interfere with the thoroughness of its 
examination. 

Note. It would be advantageous to appoint an 
advocate of public interests, to whom should be con- 
fided the defence of the public against undue claims 
and all abuse of the Patent system. Without this the 
public must have its interests compromised. 

4. Multiplicity of Patents is undoubtedly a great 
evil. Any method of rewarding the publishers of 
inventions that would shorten the term of monopoly 
should be hailed. The shorter the term, the fewer 
Patents at any (toe time in force. A three years 
maximum term would render Patents comparatively 
unobjectionable, use to be free thereafter. 

Mem. It is highly desirable to introduce some 

plan by which inventions of a kindred character 
which may be used in combination can be bargained 
for and paid for together. The present system fails 
to afford any facility for such a public accommodation, 
thereby rendering multiplicity a serious nuisance. 

Amidst the many thousands of Patents which the 
cheapening of Patents has called into pernicious 
existence few manufacturers indeed could afford time, 
if even they had the opportunity, to endeavour to 
thread their way to ascertain what inventions are 
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patented ; -whether novel, whether worth a rush or a 
king's ransom, in whose hands held, &c., &c. 

No classifying by the Patent Office can give any 
very complete relief from this formidable and growing, 
this inevitable bad effect of " spawning " inventions. 
But much more might yet be done. The greatest 
credit is due to the publication department of the 
office ; still it should be encouraged to do much more, 
for instance : ' 

There should be issued a monthly and a yearly 
list in which every invention is exhibited alphabeti- 
cally under not one, hut each of the several branches of 
business to which it directly or indirectly appertains. 
On such a plan of classifying, a Patent may appear 
under several heads. Every known trade, and every 
important material, should have a head. 

5. Nobody need object to Patents for the most 
trifling novelties if the term of monopoly be at most 
three years, or if the value be fairly estimated, and a 
maximum remuneration be fixed, in the manner to be 
indicated. 

6. It is desirable to have all obstructions cleared 
away from the path of commerce, and the sooner and 
more completely the better. 

Mem. — A complete list should be issued annually of 
patents at the time remaining in force. 

Note. — It would be well to require as a condition, 
without which patent fees should not be exigible, 
that for this annual list the publishing department 
should be timeously supplied with the address of the 
holder or agent for each. Again ; it is worth some 
eSbvi to devise a system by which, through repayment 
of a part of the original expense of patenting, or by 
honorariums, or otherwise, inventors may be induced 
to yield up part of their term. 

8. In these times, when inventions are, in general, 
not the means of introducing new trades, but only of 
perfecting trades that exist, or of perfectionating in- 
ventions already in use, there should be no question 
that licences must be compulsory. 

When parties cannot agree as to the remuneration 
for use, arbitration should be imperative. The court 
might be entitled, if the parties cannot agree as to this, 
to call in experts ; and, in arbitrating, these should 
be required to take into consideration all circumstances 
brought under their notice, touching 

The advantages and gains derivable by the patentee 
and the users respectively ; 

The charges for use that other licencees pay ; 

The extent to which foreign importations are liable 
to charges for the use of the invention iu the 
countries of production or manufacture ; 

The number of other patents that the licensee has 
to pay for ; 

The cleverness of the invention ; 

The cost of perfecting it. 



Answers of Mr. James 

1. I think the price of obtaining Lettei's Patent 
should be kept as it is, and can see no reason to alter 
the times of payment ; if it is divided into a number 
of small sums, payable at different times, there is 
a greater risk of one of them being omitted by mis- 
take, and thus cause the Patent to be lost, even though 
it might be the fault of the agent, and I think in such 
cases, if it can be proved to be a mistake, there should 
be some inexpensive means of rectifying it, by the 
patent judge or some other constituted authority 
having the power to do so, and allow the Patent to 
proceed. 

2. I think there should he .i preliminary specifica- 
tion lodged on application, and that it should set forth 
the nature of the invention, and state whether similar 
inventions have been in use, or patented before ; if so, 
he should bo compelled to show in which part his im- 
provement consists, and that his is an improvement, 
and of greater utility, and not a frivolous or obstruc- 
tive Patent. If something of this kind be done, there 
might be aboard of examiners, consisting of a scientific 
mechanic, a practical chemist, and a legal man, 



Mem Every person should be allowed to use an 

invention at once, or at the end of three years, on in- 
timating his purpose to the patent's agent, or to the 
patent office. 

This is requisite, as patentees so frequently neglect 
their patents, by not pushing them into notice. 

9. Importers of foreign inventions may have three 
years' privileges. 

10. Foreigners may have the right of patenting, 
but each should be bound to have an agent to grant 
licences here. • 

And their inventions, as likewise all others patented, 
should be invalid if not begun to be worked in 
earnest within a year or eighteen months. 

11. No patent should be valid that has ceased to 
be in force in foreign countries. 

In place of extending the duration of any patent, 
let there be a grant of money from the exchequer, as 
a reward in special cases. 

In the foregoing answers it is assumed the prin- 
ciples of the existing system are to be upheld. Ea- 
dical changes are, however, necessitated by the de- 
velopment of the manufactures and arts. And free 
trade renders the practical application of these 
changes most urgent. It is unfair, and positively 
suicidal, to expose British manufacturers, ship- 
owners, &c., to unrestricted competition with fo- 
reigners, who may be, and often are, free, in a great 
degree, from these undeniable restrictions and bur- 
dens, which embarrass, oppress, and hold back our 
countrymen.* Eelief can be easily afforded without 
unfair treatment of true and meritorious inventors. 
Not to broach a too advanced plan, the following 
amendment is respectfully submitted : , 

Give a three years' monopoly, and no further pri- 
vileges. 

At any time within ten years let the Patentee be 
entitled to demand that his invention shall be 
valued. 

Let the Chancellor of Exchequer yearly obtain 
a grant of money for remuneration of inventors ; 

If insuperable obstacles prevent a national grant, 
let the valuation be made at the end of the second 
year of monopoly, or, in exceptional cases, at a later 
period, and let Government, as an exceptional act, or 
else the manufacturers either from a sum to be by 
themselves subscribed, or by the accumulated sums 
they shall pay for licences, be authorized to purchase 
and throw open to the public the unexpired term of 
a three years' monoply and of eleven following years 
of licensing privileges. 



* As nobody will now advocate a return to that protection 
■which made this evil of patent burdens unseen or iinfelt, the 
nation must needs adjust its patent laws to its new circumstances. 



Fletcher, Manchester. 

thoroughly conversant with the Patent laws. If the 
applicant is not compelled to point out that similar- in- 
ventions have been in use before, either as Patents, or 
otherwise, I cannot see how any board of examiners 
could be expected to find out that there is any 
novelty or subject for a Patent. 

There are so many different things made which are 
not secured by Patent, which are much more likely to 
be known to the applicant than to any examiners not 
in the locality, or connected with the business ; the 
examiners would then have to see that it was a proper 
subject for a Patent, and an improvement of sutiioient 
importance. 

3. The specification should bo gazetted and pub- 
lished in the district where the inventor resides if in 
England, or where the Patent is used, and also be 
liable to opposition. 

4. If clause No. 2. be carried out as I propose No 4 
would be unnecessary. ' 

6. It is my opinion tliat if a Patent be once in- 
valid by a prior claim or other cause, it should at once 
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of Sw^af o "^ '"^ tl'eir profession, who are capable 
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agamst parties bringing frivolous actions a"d if the 
case be proved, the defendant or infringer to refund 
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8. The Patentee should be responsible for the 
Patent as at present, and should be compelled either to 
gi-ant hcences or supply the public with the articles 
manutactured m some reasonable time. I think that 
Patents should be granted to foreigners residing abroad 
or through their agents, but not except they axe the 
inventors, and parties should not be encouraged to 
pirate the mventions of others and come here to 
Patent them. By excluding aU foreigners from taking 
out Patents many valuable mventions might be pre- 
vented from coming to this country, and might prove 
very injurious to its trade. 

Answers of the Bristol 

Bristol Chamber of Commerce, 
52, Queen Square, Bristol, 
14th April 1863. 

To Her Majesty's Commissioners on the Patent 
Laws. 

GrEXTXElTEN, 

In reference to the questions from the Patent 
Law Commissioners submitted to the Bristol Chamber 
of Commerce, the Committee of the Chamber beg to 
offer the following observations : — 

That Patents, or the exclusive use of an invention 
for a certain time, should be granted by registration and 
the deposit of a specification. This would greatly 
decrease the number of frivolous Patents which are 
taken out only as puffs and for the sake of placarding 
" Royal Letters Patent," for then they would not be 
paraded as Eoyal grants, but be simply valued as legal 
rights. 

This system of registration would also place the 
granting of exclusive rights for certain inventions upon 
a similar footing to that which exists with respect to 
copyright in books, and the Chamber considers the 
laws of copyright and Patents should be assimilated. 

The Kegistration Fee should not exceed 10^., and 
there should be no other oflScial charge. 

The only preliminary investigation should go so far 
as to secm-e a clear statement of the object of the 
invention to be made by some officer of the Court of 
Kegistration, fully competent by education and 
experience, not as at present by the Attorney or 
Solicitor General, who have no special qualification for 
the duty, and are otherwise fiilly occupied. 
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I think if it could be shown that a valuable Patent 
had not been productive to the inventor, he should 
have the privilege of an extension of time, if he 
could show that he had exerted himself to push it 
forward. 

An inventor should have no privilege of dis- 
claiming any essential part of his Patent, but if the 
Patentee should find some trifling non-essential claim 
which would invaUdate his Patent, if a good and 
useful one, he should be aUowed to disclaim it. 

There should also be an alteration made where a 
party entering an action for an alleged infringement, 
shoidd be compeUed to show that he can pay the 
costs, should he lose. There ai-e many actions 
brought m the name of Patentees who in reahty have 
very Httle to do with it, and should the trial result in 
favour of the defendant, he will have all his costs to 
pay ; a great many cases of this kind can be quoted, 
where parties have had thousands of pounds to pay 
for defending an action, but would rather lose it in 
com-t than have it extorted from them. 

James Fletcher. 



Greengate, Salford, Manchester. 
9th AprU 1863. 

Chamber of Commerce. 

That the tribunal for trying the validity of the 
Registration should consist of a Judge of the Superior 
Courts of Westminster and six Jurymen, chosen 
from men likely to be acquainted with the subject- 
matter of new inventions. The law to be determined 
by the Judge and the facts by the Jury, in a s imila r 
manner to the practice of the Admiralty Courts, 
where the Masters of the Trinity House assist the 
Judge. 

That if an invention has not been in use for (say) 
25 years, its useful application should be considered 
new, although it may have been used or published 
before that period. This would greatly decrease the 
expense of supporting or proving many disputed 
Patents. 

That it is most important to keep in view the fact, 
that granting the exclusive use of a new invention to 
the inventor for a certain time is not so much a 
favour to him as a great benefit to the public. 

It is the only means by which capital can be 
invested in the perfecting a new machine or manu- 
facture, for no capitalist would invest money in a 
troublesome and doubtfizl speculation, if his success 
were to be at once shared or perhaps taken from him 
by the public ; and experience points out that many 
of the most useful inventions are the result of long=- 
continued experiment and labour, oftentimes pursued 
under great difliculties and expense. 

By order. Signed on behalf of the Bristol 
Chamber of Commerce, 

Herbert Thomas, 
Chaii-man of Special Committee. 



Answers of Mr. J. Spence of Liverpool. 



I am of opinion that the Patent system, on the 
whole, is of more injury than benefit to the com- 
munity. It is based on a principle correct enough 
centuries ago, but now obsolete. When the arts were 
in a barbarous condition, it was expedient to lure 
men's minds in the direction of Inventions to improve 
them. The wants of society were many and pressing, 
and there was room for great discoveries and for In- 
ventions entirely novel or of prime importance. In 
such a state of things it may have been to the interest 
of the public to suffer the evils of monopoly, m order 
to draw inventive genius in a direction where it was 
so greatly wanted. 

All this is changed. Every pathway of science has 
been explored, and the arts are brought to such a point 
that great Inventions are at an end, and the business of 
the patentee now is to contrive modifications, often little 

Ee 



more than mere differences of pattern. This secondary 
field is not to be despised ; but it may well be doubted 
whether it would not be sufficiently cultivated without 
the incitement of a Patent system. 

The evils of the present system are serious. There 
is a charm in the name of a Patent which entices large 
numbers of men to neglect their own affau-s in pursiut 
of some phantom. Where intellectual power exists of 
an inventive character, it wiU develop itself without 
any spur ; it is, indeed, irrepressible in its nature. 
To such minds the stimulus of a Patent is superfluous ; 
but there is a very numerous class of men of some 
small ingenuity, which they usually over estimate, on 
whom the idea of a Patent acts as that of a prize in a 
lottery, and with just as injurious an effect on their true 
welfare. Shoals of such men are always at work under 
this incitement, wasting time, money, and what little 

2 
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talent they do possess ; and the result is, as all know, 
that some 98 out of every 100 Patents end in loss to 
the parties and are worthless to the public. 

Besides the progress of the arts, another change has 
occurred which affects this question. Formerly im- 
provements made slow progress, and unless an inventor 
were protected for many years he had little chance of 
recompence. Now the power of advertising is so great, 
and intelligence is so diffused, that any really useful 
Invention can be brought immediately into operation 
and profit. Were Patents abolished, any one with an 
Invention of value could find a manufacturer to take it 
up. It is true it would be open to the rest of the 
world, as soon as found out, but the manufacturer 
would obtain the first start of all others, in itself a 
profit. Under the present system the legal protection 
breaks down in practice. The moment a Specification 
is published, competing manufacturers sti'ain their 
wits to contrive how to reach the same result through 
other means or modifications ; in other words, how 
to infringe. Against this the patentee has no re- 
medy, except proceedings at law of the most costly 
nature. 

No change can be proposed in Patent law that will 
not be open to objections based on individual cases of 
hardship ; but, on a comprehensive view of the subject 
in all its bearings, I hold that it would benefit the 
country to abolish the system in toto. Manufacturers 
would be relieved from present perplexity, delusions 
would no longer be kept up by excitement, an enormous 
waste of money would be stayed, and whilst the mass 
of worthless Patents would disappear, any of real 
value would be taken up on its merits and produce 
sufficient remuneration to the inventor. As, however, 
such a change may be too violent for public opinion, 
I reply to the questions asked in their numerical 
order. 

1. The present cost of Patents is far too low, and 
this has the effect of flooding the country with a 
deluge of Patents trivial and useless. 

2. The present mode of obtaining a Patent is most 
unsatisfactory. Opposition is an exception to the 
rule, and, when made, is usually defeated. There is 



no attempt to protect the public against useless, and 
therefore injurious. Patents. They should go before 
a special tribunal in the first instance, and be tested 
on the points of novelty and utility before they are 
finally granted by the Crown. 

3. Such investigation should be public and open to 
opposition, the inventor being protected pending the 
inquiry. 

4. Great inconvenience is experienced by the mul- 
tiplicity of Patents. This will be obvious to any one 
who runs over the list on any particular subject. It 
is difficult for a manufacturer to move in any direc- 
tion without treading on the toes of some sort of a 
patentee. 

5. Certainly. The public sustain direct injury 
from frivolous Patents. Why create a monopoly on 
such grounds ? 

6. Invalid Patents, if trivial, are still bom ; if 
important, they are killed at law. No further means 
seem needed to repeal them. The remedy is to pre- 
vent their coming into existence. 

7. Yes, as stated in reply to question 2. 

8. No legislation needed on this point. It is seldom 
that the patentee is not eager to grant licences. 

9. No. It may have been expedient in another 
age ; but in the present state of the arts it is not to 
the interest of the country to grant these Patents. 

10. Not at all. They can act through agents in 
this country. Such a step would increase complica- 
tions already excessive. 

11. I am not prepared to suggest alterations on 
these points. 

12. As the law stands, the present system of dis- 
claimers and memoranda of alterations needs no 
change. But if the Patent were tested by a tribunal, 
before sealing, it should then go finally to the public, 
and no change be permitted afterwards. 

May 28, 1863. 



Answers by Mr. J. Faieeie. 



1. In the present state of the law respecting grant- 
ing Letters Patent, it would be unadvisable to lower 
the cost, but if restrictions were imposed so that no 
Patent could be obtained except f'oi' ascertained im- 
provements, the less the expense of obtaining Letters 
Patent the better. 

2. The present mode of obtaining Patents does not 
appear to me satisfactory. They can be obtained for 
mere fancies. A speculator in Patents meets in the 
course of his own thoughts or observations with an 
idea, or he hears of some suggestion which he thinks 
may be turned to account, and he wishes to secure the 
possible invention or discovery. It is no exaggeration 
that Patents taken out under such circumstances in 
19 cases out of 20 are worthless. Men who spend 
their days, in scheming in all possible subjects seldom 
succeed in any thing, and I believe it will be found to 
hold good as a rule, that it is only by persons actually 
engaged in manufactures that substantial improve- 
ments are made. In the course of my long expe- 
rience, extending over upwards of 50 years, among 
all the multitude of Patents taken out for improve- 
ments in sugar refining, not half a dozen have been 
of any avail. To put the granting of Patents on a 
proper footing, it seems to me requisite that a compe- 
tent tribunal should be appointed, which should not 
only examine specifications, but should also receive 
and call for evidence as to the newness of the inven- 
tion, and also as to its being in reality a practicable 
improvement. 

3. The investigation should be public, and subject 



to opposition. I see no ground for objections to the 
present practice as to caveats. 

4. I believe that public inconvenience is caused 
by the multiplicity of Patents, and that by the pre- 
sent law and practice as to Patents, manufacturing 
improvements are retarded rather than furthered. 

5. I think Patents ought to be refused if a compe- 
tent tribunal shall decide that the inventions arc of a 
trifling and frivolous nature. 

6. Invalid Patents should be repealed as soon as 
possible. 

7. A special scientific tribunal should be constituted 
to try actions as to Patents. 

8. It seems to me that the balance of advantage 
and disadvantage is in favour of having the grantino- 
of licences made compulsory ; but how this is to be 
done is the difficulty, unless the amount to be paid for 
licence were left to the decision of the tribunal whose 
appointment I have suggested. 

9 and 10. If a discovery or Invention has been 
made public abroad, it should not be made the subject 
of a patent right in this country, but otherwise 
natives and foreigners should be placed on an equal 
footing. 

11 and 12. I have no suggestion to make with 
respect to these. 

^,, , ^ John Fairuik, 

Church Lano, Whiteeliapel, Susiar Kofinor 

London, 6th Juno 1863. 
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Inventors' Institute, 26, Great George Street, 
T.;r T Westminster, S.W. 

MT LiOKDS AND GeNTLEMEN, 

In accordance with a resolution of the Council of 
the Inventors' Institute, we respectfully submit for 
your consideration the following answers to your 
questions, connected with the working of the Patent 
Law. 

We have, &c. 
RiCHAED Roberts, C.E., Chairman. 
R. Marsden Latham, Hon. Sec. 

To Her Majesty's Patent Law Commission. 

1. We submit that the cost of Patents should not 
exceed what is absolutely necessary to defray office 
expenses. 

The high cost of Patents renders it quite hopeless 
for most persons with limited means to seek protection 
for their inventions, and numerous useful and valuable 
ideas are consequently lost to the public. Many in- 
ventors, knowing that they cannot afford the charges 
exacted, and seeing no fair prospect of being able to 
pay for a Patent, will not allow themselves to be led 
into a new inquiry, and are thus deterred from 
carrying on the experiments necessary to practically 
and beneficially develop their new ideas. Perfected 
inventions also of great value, which, if publicly 
made known would give employment for a great 
number of hands, are notoriously kept secret and 
withheld from public use owing to the expense of 
taking out Patents ; such inventions are all doubly 
lost, since, if known to the public, they would become 
the subject of researches, which might lead to other 
very important and beneficial results. 



The high cost of Patents moreover frequently 
obliges inventors of limited means, when seeking the 
assistance of capital, to enter into disadvantageous 
arrangements, and thus many hardships and great 
injustice are occasioned. We may here observe also, 
that the third and seventh years payments of 50/. 
and 1001. fall very heavy on many deserving in- 
ventors, who from sheer inability to pay, are com- 
pelled to relinquish valuable Patents, when just on the 
eve of realizing their hopes of advantage. 

Even with regard to the so-called "frivolous" 
and "useless" inventions, the present prohibitory 
charges are most impolitic and injurious in their 
effects. A " frivolous " invention, so-called, may, 
nevertheless, from the extent of the demand, give 
employment to many idle hands ; it may require for 
its construction many taxable materials, and form an 
article of export, so as to become profitable to the 
community, w^hilst a " useless " invention, so-called, 
will not unfrequently indicate to other inventors, who 
may succeed better, a want to be supplied, and so 
lead to thespeedy accomplishment of what is desired. 
An invention, however useless it may seem, may be 
suggestive of and give rise to other inventions of un- 
doubted practical utility, and it often happens that 
the first inventor, though stumbling at every step, 
and himself unable to achieve success, yet opens up 
a broad path for other inventors who come after 
him. The following abstract of receipts and dis- 
bursements has been prepared by a member of the 
Institute from the ofiicial Reports, extending from 
October 1852, to December 1861, published by the 
Commissioners of Patents for Inventions :, — 



Receipts and Expenditure of Patent Office 9^ Years, Oct. 1852 to Dec. 


1861. 






1852-3. 


1854. 


1855. 


1856. 


1857. 


1858. 


1859. 


1860. 


1861. 


Totals. 


Receipts. 






















£ 


£ 


£ 


£ 


£ 


£ 


£ 


£ 


£ 


£ 


Stamps in lieu of Fees - 


72,911 


53,030 


73,583 


91,116 


83,887 


83,581 


95,122 


108,132 


99,979 


761,341 


Sale of Specifications 


)» 


834 


1,236 


1,361 


1,463 


1,371 


1,682 


1,439 


2,051 


11,437 




72,911 


53,864 


74,819 


92,477 


85,350 


84,952 


96,804 


109,571 


102,030 


772,778 


i ExPEKDITtTEE. 






















law Officers' Fees 


19,082 


7,818 


8,197 


8,761 


8,913 


8,235 


8,409 


8,820 


8,965 


87,200 


Law Officers' Clerks 


2,634 


831 


739 


777 


798 


748 


750 


801 


814 


8,892 


Patent Office, Salaries, &c. 


3,757 


3,686 


4,003 


4,314 


4,546 


4,688 


5,562 


6,459 


6,573 


43,588 


Current and Incidentals 


3,987 


3,342 


3,962 


5,850 


7,565 


8,742 


5,501 


5,024 


4,153 


48,126 


Compensation Fund 
Stationery- 
Rent 


4,663 


4,537 


4,584 


4,584 


4,584 


4,584 


4,584 


4,584 


4,584 


41,288 




,, 






843 


1,670 


1,285 


1,177 


2,594 


7,569 


355 


490 


490 


490 


490 


490 


490 


520 


617 


4,432 


Printing and Lithography- 
Paper - - • - - 
South Kensington Museum - 
Salaries for do. - 


10,831 


29,746 


20,762 


35,185 


38,506 


25,011 


12,918 


12,285 


13,425 


198,669 


1,288 


13,052 


5,500 


5,799 


9,161 


5,644 


2,857 


2,419 


2,786 


48,506 


j» 


J) 


)f 


)5 


1,966 
375 


1,362 
575 


1,403 
575 


1,134 

517 


1,190 
730 


7,055 
2,772 


Index, Mr. Woodcroft - 


1,000 


" 


)f 


JJ 


J> 


» 


3J 


JJ 


)» 


1,000 


Fitting up Offices 

Coals - - - - 


7» 


J) 


3,503 


31 


JJ 


56 


60 


If 

88 


131 


3,503 
335 




47,597 


63,502 


51,740 


65,760 


77,747 


61,805 


44,394 


43,828 


46,562 


502,935 


Paid to Revenue Account - 


)J 


t> 


35,100 


16,685 


15,275 


15,370 


17,725 


20,195 


18,485 


138,815 



In the foregoing abstract, the odd shillings and 
pence have been omitted for convenience, and the 
amount is added in one sum in the following state- 
ment :- ^ ^ 

Total receipts - - 772,778 

Payments - - 502,935 
Add for difference of 

shillings and pence - 6 ^^^^^^ 



Deduct revenue fees 

Surplus 



269,837 
- 138,815 

- £131,022 



It appears, therefore, tl^^t after defraying all 
expenses from October 1852 to December 1861, there 
remained a balance of 269,837^, of which sum, how- 

E e 



ever, 138,815Z. was paid as revenue fees into the 
governmental taxation account, leaving still unappro- 
priated a surplus of 131,022Z. But why a sum of 
138,815Z., levied from inventors in the obtaining of 
their Patents for new inventions, should have been 
paid into the governmental taxation account, would 
seem to require explanation, there being no principle 
of equity, or even of sound public policy, on which so 
objectionable a tax can be defended. 

As regards the still unappropriated surplus of 
131,022?., which will probably be increased by the 
year 1862 to 170,000Z., we submit that, in common 
fairness, this and any future surplus should be directly 
applied to some purpose jn connection with the en- 
couragement of inventors and the advancement of 
practical science. 

It also appears from the foregoing abstract, that 
■whilst the annual receipts from inventors now exceed 
100,000;., the actual expenses of the Government 
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Patent Office fall below 47,000^. per annum, whence 
it is obvious that a great reduction in the cost of 
Patents can be made without injury even to existing 
interests. 

In the apportionment of the proposed reduced 
charge, we recommend that the charge for provisional 
protection should be made as small as possible. This 
unquestionably would be a great boon to the poorer 
class of inventors, who then could secure their inven- 
tions, and would thereby be enabled to treat with 
capitalists on more equal terms than at present for the 
means of bringing their inventions into public use. 

With reference to the cost of Patents, we would 
further observe that the question, affecting as it does 
the whole progress of invention in this country, is 
one of most serious importance, and requires a 
thorough and liberal revision on the part of the legis- 
lature. Practical and scientific men, conversant with 
the state of manufactures abroad, are generally agreed 
that it is only by dint of great exertion, under the 
most favourable circumstances, that the supremacy of 
this country in the manufacturing and chemical arts 
can be maintained. The comparative cheapness of 
food abroad, the lightness of taxation, and the liberal 
encouragement afforded to science and its cultivators 
by foreign governments all materially contribute to 
counterbalance the natural advantages we possess ; but 
the chief causes which check invention is this country, 
impede the progress of the industrial arts, and give 
the advantage to our foreign competitors, are the high 
cost of obtaining Patents for inventions, and the very 
doubtful protection which our laws extend to them 
when obtained ; and we would urge upon our Govern- 
ment the paramount necessity which now exists for a 
greater and more liberal encouragement to invention 
than has hitherto been practised. 

We do so in the confident belief that, were the 
difficulties to which we have adverted removed, it 
might reasonably be hoped that every new idea and 
every effort of invention and discovery would then be 
brought before the public and elaborated for the use 
of man. The following are the resolutions we have 
passed with reference to the cost of Patents : — 

That it is not politic or right to subject inventors 
to any other expenses than such as are absolutely 
necessary to defray the oflicial expenses incurred in 
securing to them the protection of their inventions. 

That it is only reasonable and just that the existing 
surplus of funds levied from inventors since 1851 be 
directly applied to some public purpose in connection 
with the encouragement of inventors, and the pro- 
gress of practical science. 

That fiom the experience obtained by the opera- 
tion of the new Patent law during the last ten years 
it is manifest that the present charges for Patents 
are very much too high, and we consider that the 
total expense attending the obtaining Letters Patent 
should not exceed 251. That this sum should divided 
into five sums of 50s. each, and a sum of 121. 10s., the 
five sums 50*. to be payable in lieu of the present 51. 
payments, and the sum of 121. 10s. to be payable at 
the end of the 5th year, or in such other manner as 
the Commissioners of Patents may deem advisable ; 
but the committee recommend that the first payment 
should be made as small as possible. 

That all further payments on existing Patents 
should be reduced to this proposed scale. 

2. Practical benefit, we believe, would result, both 
to inventors and to the public, from the establishment 
of an official scientific body of competent and ex- 
perienced persons acting in conjunction with the 
Commissioners of Patents for Inventions, to investi- 
gate the question of novelty on all applications for 
Patents, and whose duty should be to inform the ap- 
plicants if their alleged inventions be new or old, 
leaving each applicant to determine for himself whe- 
ther at his own risk he will take the Patent out or not. 

But as regards the utility and importance of in- 
ventions it might be productive of great injury to 
inventors to empower any body of men to consider 
either of these points. Questions of utility and im- 



portance can be safely determined by time and actual 
trial only ; and it has been well observed that " what 
" may appear simple and trifling in one age often 
" becomes a great invention in another." 

Many important and valuable inventions would 
undoubtedly have been lost to the public had the 
efforts of inventors been arrested in their progress 
by the condemnatory but erroneous oj)inions by which 
the inventions were at first assailed, opinions for the 
most part pronounced by the very men esteemed the 
most competent to judge. Mankind are always slow 
to receive new truths ; and the history of invention 
and discovery affords many notable instances of great 
and valuable inventions having been received, not 
merely by the ignorant or the world generally, but 
by the learned and the great men of science with 
derision and mistrust. These views receive almost 
daily illustration, and facts such as the incredulity 
and opposition which retarded the first introduction 
of gas lighting, railways, and locomotives. 

Franklin's discoveries with regard to electricity, 
Watts' steam-engine, the transmission of messages by 
means of electricity, the propulsion of vessels by 
steam, and a host of other inventions conclusively 
demonstrate the dangerous fallibility of human judg- 
ment when endeavouring to estimate the true cha- 
racter or importance of things previously unknown or 
little understood. 

We are of opinion that no power to refuse applica- 
tions for Letters Patent beyond what is now prac- 
tically exercised should be conceded or allowed. The 
power of refusal is entrusted to official investigators 
in a few countries abroad, but our experience of its 
operation in those countries has been generally un- 
satisfactory, and we view the system with feelings of 
unequivocal mistrust. The system does not prevail, 
moreover, in France, Belgium, or in other nations 
whose, policy respecting invention is more advanced 
than that of our own country. 

Few inventions can be brought into general use in 
a less period than three or four years ; indeed, some 
inventions are so far in advance of the age that a life- 
toil of labour is scarcely sufficient to secure not 
merely their adoption, but even the recognition of the 
scientific truths they involve. In a majority of cases 
of this kind, official preliminary investigation, followed 
by any consequent stoppage of Patents, would ob- 
viously be premature, sufficient time not having been 
allowed for the proper practical development of the 
invention, and adverse erroneous decisions in such 
cases would inflict not only serious injury upon the 
public, but would occasion the ruin of many meri- 
torious inventors whose means had aU been expended 
in bringing their inventions to perfection. 

We would further observe that in considering the 
question of novelty it frequently happens that the 
only points of difference between a subsequent and a 
prior invention are distinctions extremely delicate 
and minute, which, though seemingly trifling and 
frivolous, yet constitute in practice and effect the all- 
important difference between failure and success. 
Numerous additional instances can readily be fur- 
nished, showing how highly dangerous and impolitic 
It would be to make an adverse decision on the pai-t 
of any preliminary investigators the ground for 
refusing a grant of Letters Patent, but enough has 
been stated on the subject. We will further remark 
however, that no immediate appeal would remove the 
difficulty in question, it being beyond doubt that no 
body of men, whether legal, scientific, or otherwise, 
are equal to the task of pronouncing authoritative 
and final judgment on the inutility or non-importance 
ot all the new and multifarious inventions which are 
continually being produced by the ablest and most 
ingenious minds of a country so eminent for its 
mechanics, engineers, manufacturers, and men of 
science as our own. 

Still, after mature consideration, we are inclined to 
believe that many advantages would arise from a wcU- 
COTiducted preliminary investigation if its direct 
effect were restricted to placing officially on record 
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the opinions of the investigators touching the novelty 
°^- n I iJiventions. We therefore recommend that 
a tuU description of the invention should be submitted 
to the investigators previous to the sealing of the 
J:'atent, whereupon the investigators should at once 
institute a search, and if they arrive at the conclusion 
that the alleged invention either altogether or in part 
is not new, their opinion with suggestions for any 
rectification which may seem desirable should be 
communicated to the applicant. If then the applicant 
refuses to comply with the suggestions made, and 
moreover cannot satisfy the investigators that they 
have misapprehended the subject, for which oppor- 
tunity shall be given him, the opinion of the inves- 
tigators should, with the sanction of the law officer, 
be placed on record, the applicant, however, having 
the right reserved to move at any futui'e period for 
the cancelling of the record. An investigation so 
conducted would, in practice, occasion the withdrawal 
of applications for such Patents as would not be sus- 
tainable at law, for few inventors, on it being dis- 
tinctly shown to them that their inventions are not 
new, would be foolish enough to proceed further in 
obtaining an obviously bad Patent, and thus incur 
needless additional expense. The public also would 
pay little heed to a Patent with a condemnatory ofiicial 
record upon it ; and supposing the investigators had 
not distinctly erred in their judgment, any Patent of 
that character, if brought into a court of law, would 
certainly bring disaster upon the patentee. On the 
other hand, the investigators, feeUng that their deci- 
sions, even though adverse, were not irremediable, 
would not ' be influenced by the doubts which must 
necessarily rise in their minds when endeavouring to 
arrive at decisions upon new inventions. The value, 
moreover, of those Patents whose novelty was tmdis- 
puted would be greatly increased, capital would the 
more readily be embarked in developing inventions 
thus approved, and the inventor would be encouraged 
to prosecute his efforts with that energy and zeal which 
alone lead to success. 

"We submit that the following resolutions with re- 
ference to the granting of Patents, should be carried 
into practical effect : — 

That it is desirable to recommend the official 
appointment of a board of investigators, before whom 
aU applications for Letters Patent shall be presented 
for consideration. j «- • i 

That no report or opinion of the proposed official 
investigators should prevent any appUcant from ob- 
taining a Patent, when such applicant nevertheless 
persists in applying for the same. 

That the official investigation shall take place under 
the control of Her Majesty's law officer, not on appU- 
cation for provisional protection, but after notice to 
proceed. 

3 The investigation should not be public, as we 
consider that no official publication should take pkce 
before the actual granting of the Patent. Ibe 
present practice as to oppositions, with such modih- 
eations as would result from the action of the pre- 
liminary investigators, referred to in our answer to 
question No. II., should stQl be maintained. 

4 We repudiate the notion that practical public 
inconvenience is caused by a multiplicity of Patents. 

5 As stated in our answer to question No. H., we 
are decidedlv of opinion, that no power to refuse 
applications 'for Letters Patent, beyond what is now 
p^acticaUy exercised, should be f "^^^'d^d °r aUowed 
We would further here reiterate that part of the 
statement contained in our answer toques ion Na I., 
in which it is shown that the so-caUed fr^^o^'^s 
and "useless" inventions may and frequently do 
prove very beneficial to the pubhc. 

• 6. We see no objection to greater faciUties being 
pro;ided for the repeal of reaUy mvahd Patents. 

7 That for the efficient administration of justice 
with regard to the trial of patent causes, and with re- 
gard to patent law matters generally, it is desirable that 

E 



a special court should be created, and that a permanent 
commissioner should be appointed who might be termed 
the " Commissioner in Ordinary ;" that such perma- 
nent commissioner should be empowered to deal -with 
disputed questions of Patent right, and that all causes 
and judicial pi-oceedings relating to Patents and in- 
ventions should be subject to his jurisdiction. 

That one appeal from the permanent commissioner's 
judgments ought be deemed sufficient and final, and 
it is desirable that such appeal should be dealt with 
by the Privy Council. 

That the permanent commissioner should be em- 
powered to decide causes and questions without a 
jury, as is done in the county courts, but a special 
scientific jury should be empanelled, when demanded, 
by one or both of the suitors in any cause, or an 
ordinary jury of twelve should be empanelled, pro- 
vided both suitors consent to the adoption of that 
course. 

That a list of persons competent and willing to act 
as scientific special jurymen should be made out, a 
jury of three, five, or seven to be selected from such 
list by the suitors in cases where such a jury is 
demanded, and in the event of the suitors not agree- 
ing then by the commissioner, before whom the 
cause is to be tried. 

That the sittings of the special court should not be 
restricted to London only, but that such sittings 
should from time to time be held in the county courts 
(if convenient) of our great seats of manufacture, such 
as Birmingham and Manchester. 

That if approved of by Ireland and Scotland, it 
might be desirable that similar commissioners should 
be appointed for those places. 

As showing the urgent necessity for reforming the 
present system of legal procedure with regard to the 
trial of patent causes, " a system fraught with griev- 
" ances so great as in many cases to amount to a 
" practical denial of justice," we would here quote the 
following cogent remarks of Thomas Webster, Esq., 
F.R.S., a barrister well known in connection with pa- 
tent law questions. " It may be expedient to trace the 
" progress of a contested action on copyright or patent 
" right, many actual cases of which may be cited. 
" The first step, notwithstanding the extension of 
"jurisdiction recently conferred on the Courts of 
" Common Law, is generally a Bill in Equity pre- 
" senting a view of the case which at the time appears 
" most calculated to answer the object in view. This 
" application is supported and opposed by affidavits 
" and counter-affidavits of indefinite expansibility. 
" The words of Lord Lyndhurst, when speaking on a 
" recent occasion on the mode of taking evidence in 
" the Court of Chancery, admirably expose the per- 
" nicious consequence of this system. ' The basis 
" ' of an affidavit is supplied by a scientific witness. 
" ' then it is drawn by a solicitor, and settled by 
" ' counsel, the result of which elaborate process is 
" ' naturally a confusion of the scientific facts. It is 
" ' commonly the case that unpractised witnesses, who 
" ' may be quite conversant with the manufacture in 
" ' question, and who give valuable evidence upon it 
'"as the basis of the affidavit, are continually induced 
" ' to accept the ex parte version of it, without really 
" ' understanding the effect of what is ostensibly their 
" ' own evidence.' The filing of affidavits having 
" ceased, the motion is arrived at, and arguments of 
" greater or less length are heard before a judge, 
" perhaps the most competent from knowledge and 
" position to weigh the similarities and dissimilarities 
" of the conflicting affidavits settled as explained 
" with all the professional skill, scientific and legal, 
" that money can command. The parties are then 
« handed over to, and have to start afresh before 
« another tribunal, for a trial by jury. This stage 
" passed, the matter is ripe for the opinion of the 
" Court on the points of law reserved at the trial, 
" the result of which is generally (if funds do not 
" fail) either a new trial or an appeal to the Ex- 

e 4 
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" chequer Chamber, thence to the House of Lords, 
" and a return, after some indefinite period, to the 
'• same learned judge in Equity with whom the pro- 
" ceedings commenced, and probably to a rehearsal 
" before the Lords Justices, or the Lord Chancellor, 
'• as the finale, unless the learned judge in Equity, on 
'• the matter being brought before him the second 
" time, should order a new trial. The even tenor 
" of the progress of this drama may be interrupted by 
" various interloculatory applications, sources of great 
" delay and expense, to the courts of equity and law, 
" to the judge at Chambers, by a commission to ex- 
" amine witnesses abroad, and probably a scire facias 
" to repeal the Patent." 

8. No. Certainly not, 

9. Yes. But without prejudice to the foreign in- 
ventor. 

10. We see no objection to the existing practice 
being continued. 

11. We think much greater liberality should be 
observed in the treatment of applications for prolonga- 



tions and confirmations of Letters Patent ; and with 
regard to confirmations of Letters Patent, such an 
amendment should be enacted that the inventor or 
introducer of an invention may more readily and with 
greater certainty have his Patent confirmed, not- 
withstanding a limited prior use. 

12. It is very desirable that all grants of disclaimer 
and memoranda of alteration should be subject to 
such regulations as will secure greater consistency of 
practice, and that one appeal should be allowed. 
Whilst on the subject of disclaimers and memoranda 
of alteration, we would take occasion to strongly re- 
commend, that memoranda of addition for improve- 
ments should be allowed to be filed at a small cost, 
and that such additions should be incorporated with 
and taken as forming part of the original invention. 

In addition to the foregoing answers, we also again 
respectfully refer you to the Report of the Inventor's 
Institute, forwarded to you on the 5th February last, 
copies of which are enclosed herewith. 

RiCHAED RoBEETS, C.E., Chairman. 

R. Maesden Latham, Hon. Sec. 



Answees of Chambee of Commeecb, Wolveehampton. 



1. The fees for securing Patent rights should be 
such as will cover at least, the entire expenses 
of a Patent Office, including both the Court and 
registry. 

It is probable that with au efiicient Patent Oflice 
and moderate fees an annual surplus might accrue to 
the public revenue. 

It is desirable that only a small sum should be 
payable for preliminary registration, and that after- 
wards the payments should be annual and increasing 
rapidly in amount every year. 

2. The present mode of obtaining Patents does not 
appear to be satisfactory. Before any Patent is granted 
there should be an investigation by a competent 
tribunal into the merits and originality of the alleged 
invention. The tribunal should be constituted partly 
of lawyers and partly of men skilled in scientific and 
mechanical studies. The judgment of this tribunal 
should be final, like that of the Encumbered Estates 
Court in Ireland ; for if an appeal be allowed to the 
Court of Chancery all the present evils will exist and 
be aggravated. 

3. The investigation should be public and subject 
to competition. The preliminary registration ought, 
however, to be obtained as a matter of course, and to 
be valid until the Court has given its decision. 

4. Yes. — There is constant danger, if anything is 
new and successful, that it may be forced to trespass 
at some point or other on some Patent right. The 
want of arrangement also of existing Patents is much 
felt, and it would be well if a catalogue of Patents 
were regularly published. 

5. It would be one of the main advantages to be 
looked for from a Court, some of whose members were 
men of scientific attainments, that it could safely and 
with justice refuse many frivolous Patents. It might 
also allow Patents for a long or short period according 
to their value and importance. 

G. Yes ; Patents should be declared invalid unless 
worked in business within a certain time of their being 
granted. 

7. The Court instituted for advising the grant of 
Patents should also be the Court for deciding any 
suits for infringement, and its decision should bo 
conclusive as to the infringement, but the question 
of damages should, if either party prefer it, be left to 
a jury. 

8. It is highly desirable that every patentee should 
grant licences, but this Council cannot suggest any 
plan l)y which this could be made compulsory if due 
regard be had to the rights of the patentee. 

9. No.— The only persons who can claim a benefit 



from an invention as against the public are the 
inventor and his nominees. If brought here by any 
one else the invention should be free. 

10, 11, 12. No answers. 

Further Memorandum. 

There are two objects for which the proposed 
Patent Court would exist. 

1. To protect the public from the issuing of Patents 
for trifling and frivolous inventions, or for 
inventions so called of processes and con- 
trivances that have been in use before. 
' 2. To protect patentees from any infringement. 

1. So far as the first object is concerned it would 
be comparatively easy for a well constituted Court to 
decide whether an invention was or was not of such 
novelty and importance as to deserve protection. It 
would not, however, be easy, or rather it would not be 
possible, to decide that a so called invention was really 
new. Whatever publicity might be given to the 
hearing and whatever notice, there would be always a 
possibility that those most interested might not hear 
of the application ; nor again would it be just to 
require that persons who had long used a process or 
contrivance which was sought to be patented should 
have to appear to oppose the Patent. In many trades 
there are processes that are kept absolutely secret, 
and firms have risen to eminence as manufacturers of 
certain articles and goods whose mode of working is 
unknown. If any person should ascertain or redis- 
cover these processes, and should apply for a Patent, 
it is not only possible but probable that those who 
had previously used the so called invention might not 
be present to defend their rights ; for the case is one 
in which no advertisement or notice in the Gazette 
could fairly be held to be sufficient. But unless all 
parties concerned can be shown to have had sufficient 

notice the judgment of the Court must be expartc 

for no Court can of its own proper knowledge affirm 
that an invention is absolutely new. The Court 
would therefore decide absolutely that an invention 
was of such importance as to deserve a longer or 
shorter protection ; but the question of originality 
would remain and must remain as now to be decided 
in the several cases in which an infringement might 
be alleged. 

2. As to the second use of a Court, — the protection 
of patentees, — it appears to tlvis Council that such a 
mixed ti-ibunal as has been suggested would be far 
more capable of deciding the question of infringement 
than the present Courts of Law and juries. 
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wS.^'^KeL^w "' ^-^V^^ff^^^^f '°^"^^ ^ Q"^^'''^ CoUege, Belfast, and of 

Commission. ^^^COCK, LL.D., Secretary to the EngHsh and Irish Courts of Law and Chancery 



some fees to the w'^ff ^' by stamps, exclusive of 
to Law Officer in else ?esh^'°M ^°' ^«i«'^«fi« ^^vice 
appears to be asfoUows l^""^*^ ^''^'^"^ *^^ ^^°^«)' 



Stamps prior to granting Patent 
1)0. before end of 3 years 
Do. before end of 7 years 

Total 



£ 

- 25 

- 50 
100 

£175 



This amount is greatly in excess of the sums 

It should be reduced in amount to 701. at most • we 
also think that the payment of this sum wiU be'llls 

dul'^tbi^ r""^ ■'\'^^^' ^'^ ^"^ instaimens 
during the entire period. 

.Aj^^^^r^?^^ of 18/., with 13 annual instalments 
of 4/ each, making 701. in aU, is the scale which we 
would recommend. 

2._ We are of opinion that the present mode of 
obtaining Patents is not satisfactory 
_ We think that there ought to be a preliminary 
mvestigation of a more searching character than at 
present takes place. 

We think that there should be a permanent officer, 
to be caUed a « Judicial Commissioner," of high 
legal and scientific attainments, charged with the 
duty now discharged by the Law Officer, with respect 
to ascertainmg that the Provisional Specification is a 
fair and correct description of the nature of the 
intended invention, and that such Judicial Com- 
missioner should be enabled to issue certificates 
allowing the same, and giving the benefits of pro- 
visional protection, similar to those now existing 
under 15 & 16 Vict. c. 83. 

We further think that on the Judicial Commissioner 
should be imposed the duty of carefully examining, 
with the assistance of an adequate stafi" of clerks, 
into the novelty of each invention, so far as the same 
can be tested by the records of Patents previously 
granted, or by Encyclopaedias or other books treating 
of known processes of manufacture, &c. 

An examination such as is here suggested is made 
in the United States (a country most fertile in inven- 
tions'), in the office of a Commissioner appointed for 
that purpose, with the effect (as stated in the report 
of that officer for the year 1849) of the rejection of 
two-thirds of the applications. 

If the Judicial Commissioner should, as the result 
of the examination, not find reason for considering 
the proposed invention an improper subject for Letters 
Patent for want of novelty, he should grant provi- 
sional protection for the invention, and then direct 
that particulars of the invention should be advertised, 
and that at the same time notice should be given that 
he would report in favour of the grant of Letters 
Patent to the applicant, unless good cause were shown 
to him against the same on a certain day (say six 
months afterwards) in public Court. Letters Patent 
should on that day, if no objection was made, issue as 
of course as the result of the decision. 

If, however, objection should be made, we think it 
should be competent for the Judicial Commissioner 
either to try the case in public in his own Court by 
himself, or with the aid of assessors or ajm-y, or to 
send an issue for trial to any Court of Record in the 
United Kingdom, should he think this latter coui-se 
desirable for the sake of saving expense or otherwise. 
If the Judicial Commissioner should, as the result 
of the preliminary investigation in the office, be of 
opmion that no Letters Patent should be granted, we 
think that it should be competent to the applicant to 
have a hearing of his case before the Commissioner 
in public Coui-t (without prejudice to his priority 
should judgment be in his fevour), where the Com- 
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missioner could hear counsel and have the assistance 
of assessors or a jury, as he might think fit. 

In all cases we think there should be an appeal 
from the judicial decision of the Commissioner, and 
we think that the Judicial Committee of the Privy 
Council, which at present is the Supreme Court for 
Patents, should be the Court of Appeal. 

As to the intervention of the Law Officers, we think 
that, mstead of exercising judicial functions as at 
present, they should be confined to their ordinary 
functions of protecting the public by taking proceed- 
ings before the Judicial Commissioner in such cases 
as they may think desirable, and that, to enable them 
to do so, they should have notice of aU cases where 
the Commissioner had advertised his intention of re- 
commending the grantmg of Letters Patent, if no 
objection should be made, as well as where the appli- 
cant _ insisted on having his case heard by the Com- 
missioner in Court before final rejection. 

In the latter class of cases especially, we think that 
it would be proper that the Law Officers should appear 
to oppose the grant of Letters Patent that appeared 
to the ComimssioiieT primd facie objectionable. 

3. With respect to the first part of the question, as 
wUl appear from the preceding answer, we think that 
the preliminary examination alone should be ex parte, 
and that all the subsequent steps should be public and 
subject to opposition. 

With respect to the second part of the question, we 
have not any special suggestion as to the practice as 
to caveats to make. 

4. There can be no doubt that the multiplicity of 
Patents produces considerable inconvenience. The 
plan which we have recommended of authorizing the 
Judicial Commissioner to stop the granting of Patents 
for want of novelty would effect a large reduction in 
the multiplicity of Patents, without interfering with 
the rewards of true and original inventors. 

The multiplicity of Patents in force would be 
largely reduced by the system of annual payments 
which we have recommended, as it would in general 
be only on really useful and valuable Patents that the 
patentees would continue to pay the annual charge, 
and so Patents for inventions of a trifling or frivolous 
character would in general have a very short dura- 
tion. 

5. As to whether Patents should be refused on 
account of the trifling or frivolous nature of the 
inventions for which they are claimed, we entirely 
concur with the opinion that was expressed by James 
A. Lawson, Esq. (now Solicitor General for Ireland), 
in his report on the Patent Laws, made to the Social 
Inquiry Society of Ireland in 1851. In it he says, 
" It is dangerous to give the Court any discretion 
" with respect to the utility of the invention; novelty 
" is a matter of fact ; utility is a speculative question, 
" which could not be satisfactorily decided upon, and 
" which time oply could test ; and it is better that 
" many Patents for useless things should be taken out 
" than that any useful invention should be excluded 
" from the privilege." 

6. We think that if our suggestion as to the appoint- 
ment of a Judicial Commissioner be adopted it wiU be 
desirable to substitute for the present complicated and 
expensive proceedings by scire facias a simple appli- 
cation on summons to the Judicial Commissioner, who 
should have power on the hearing of such summons to 
set aside any Patent that should be proved invalid for 
want of novelty or other defect. We think that in 
the exercise of this power, he should if he consider 
it desirable be assisted by assessors or by a jury, or 
by the result of an issue sent by him to some Court of 
Record. 

7. We think the jurisdiction of the Common Law 
Courts as to infringement of Patents should still 
continue, and that the jurisdiction of Equity should 
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also continue ; but we here also entirely concur in the 
opinion of Mr. Lawson, as contained in his report, 
already referred to, that "In any proceeding in Courts 
" of Law and Equity by the patentee, the Patent 
" shall be conclusive evidence that the invention is a 
" novel one, and that the Patent was duly obtained ; 
" and that the only question that should be tried in 
" an action for infringement shall be the fact of the 
" infringement and the amount of damages, but that 
" any party who was sued for such infringement, or 
" against whom an injunction was sought, should 
" have power of staying the proceedings until the 
" result of an application to caiicel the Patent was 
" known." 

We also think that in cases where the damages 
claimed do not exceed the amount recoverable in local 
Courts, the patentee should be expressly enabled to 
sue in those Courts. 

8. With regard to Patents generally, we think that 
a system of compulsory licences as applied to articles 
of trade might seriously interfere with the production 
of the commodity, as the patentee would be deprived 
thereby of making the best arrangement for the suc- 
cessful working of his invention. We can, however, 
readily conceive cases, such as inventions connected 
with the electric telegraph and railways, where public 
inconvenience might arise from granting an absolute 
monopoly. 

It appears to us that such ciises would be best met 
by inti-oducing clauses in the Patent fixing: the terms 
on which the patentee shall be bound to grant licences; 
such clauses to be framed in an appropriate manner 
for each particular case, just as clauses regulating 
tolls are introduced into Canal Acts, and.cla,uses con- 
ferring running powers are introduced into Eailway 
Acts. 

9. We think that Patents should not be granted 
to importers of foreign inventions ; such persons are 
not entitled to the merit of inventors, as they are 
simply copyists, and now that the intercourse with 
foreign countries has been so much facilitated by 
steam and promoted by free trade, the humble 
deserts of copyists of foreign inventions become even 
less entitled to reward. 

10. We think that Patents should be obtainable by 
foreigners residing abroad, or by their nominees, pro- 
vided that application be made by them within a 
period of, say, two years from the date of their 
obtaining a Patent in their own country, or within a 
more extended period, if the invention has not been 
previous to the application publicly used in the 
United Kingdom. The privilege not to continue in 



the United Kingdom longer than the duration of the 
first foreign Patent. 

We think this is but simple justice to a foreign 
inventor, and of course, as such, is an essential con- 
dition of our having any chance of success in obtaining 
in foreign countries a proper recognition of the rights 
of British inventors. 

11. We think the proposed Judicial Commissioner 
should have jurisdiction for prolonging and confirm- 
ing Patents, subject to the same conditions as now 
exist, an appeal lying from his decision to the Judicial 
Committee of the Privy Council. Of course under 
the system suggested by us, the question of confirming 
would arise in cases where an application to the 
Judicial Commissioner to cancel the Patent would for 
the purposes of defence in a particular action for in- 
fringement be successful in temporarily cancelling the 
Patent. It should, we think, under the proposed 
system be in the power of the Commissioner to 
confirm the Patent where the inventor believed him- 
self to be the first and original inventor, and the in- 
vention had not before the date of the Letters Patent 
been publicly and generally used. Public notice 
should be given, and an opportunity of opposing in 
public Court, both the prolonging and confirming of 
Patents, as in the case of granting new Letters Patent. 

12. We do not feel confidence in suggesting any 
alteration in the law as to Disclaimers and Memoranda 
of Alterations, save that if our previous suggestions be 
adopted, application will of course be made to the 
Judicial Commissioner, and the reference to the Law 
OiEcer will be no longer necessary in the first instance; 
but we think that notice by advertisements should be 
given, and that the subsequent proceedings should, so 
far as regards affording' ' fa6ility to all persons to 
object, be assimilated to those observed where Patents 
are granted. 

We may conclude by suggesting the Probate Court 
as a kind of type of the Court we have in the fore- 
going suggestions ventured to recommend. We think 
that many points of analogy will occur to the Com- 
missioners with regard to the subject-matter of the 
two Courts ; and we would entertain the hope that if 
a Court, constituted as far as maybe on similar prin- 
ciples to the Probate Court, were created for the 
granting of Patents, great benefit would accrue both 
to inventors and the public. 

James Thomson. 

W. Neilson Hancock. 

3, Donegal Square East, Belfast, 
5th March 1863. 



Answers to the Questions of the Commissioneks circulated by the Chamber op Commerce and 

Manueactures in the City of Glasgow. 

If the further duties of 50^. and 100/ 



Answers to Question I 
By W. J. Macquorn Rankine, C.E., Professor of 
Civil Engineering in the University of Glasgow. 
The costs should be adjusted so as to be just sufii- 
cient to pay the expenses of the Patent department 
(including cost of publication of specifications, draw- 
ings, indexes, and abstracts, library expenses, &c.) 
The cost should be paid by instalments. 

By Edmund Hunt, Esq., Consulting Engineer in 
Glasgow. 

The present cost of obtaining Letters Patent is, 
in Government duties, 25/. during the first six months, 
50/. at the end of third year, and 100/. at the end of 
the seventh year. The first 2.5/. is paid at four 
separate stages, 5/. on applying for Patent (upon 
which provisional protection is granted), 5/. on 
giving notice of intention to proceed with the appli- 
cation, 10/. on sealing, and 5/. on the final specifica- 
tion. This completes the Patent, and is accompanied 
by the charges of the professional agent for advising, 
preparing documents, drawings, &c. amounting on the 
average to about 20/. making with Government duties 
say 45/. to obtain a complete Patent in the first in- 
stance. 



^„„„. are paid the 

Patent remains in force 14 years, but becomes void 
at the end of the third or seventh year if they are not 
paid. 

In considering the cost of obtaining Letters Patent 
we must consider the duties (25/.) payable the first 
six months, apart from those payable afterwards, for 
it is this first cost alone which an intending patentee 
usually takes into account. He thinks his invention 
will surely show what its value is in three years, and 
it will then be time enough to consider whether or not 
he will invest 50/. to keep the Patent in force. This 
(first) cost is a question for the inventor in the first 
place and for the legislature in the second. In niy 
opinion very few if any inventions remain unprotected 
and become lost because of the cost of a Patent beino- 
too great. From a legislative point of view it seemt 
to me that the question should be answered by a re 
ference_ to the number of Patents. Now Ihe number 
of applications for Patents is about 3,500 per annum 
or say 10 per diem, and I think that with that number 
It cannot be said that the cost of a Patent in any way 
checks the bringing out of inventions. One of the 
efiects of reducing the costs of obtaining Patents 
would be to open the door to more of the " triflinc. •• 
and " frivolous " Patents referred to in Question s" 
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iJJ A w°l*''^ ^'* «^^* «f * Patent Should be 
«nS .^'^ '■^^'^^ *° *^ l^ter payments for 
upholding the Patent, 50^. at the third year and 1001. 
at the seventh year, it is my opinion that more re- 
venue yould be produced, and the payment of it be 
less felt by patentees, if there were substituted pay- 
ments of 20Z. each at the ends of the 3rd, 4th, 5th, 
6th, and 7th years, and of 50Z. at the 8th or 9th 
year In the majority of cases three years is too soon 
for the invention to afford so heavy a tax as 501. 
l<\irther, when at present a tax of 50/. or lOOZ. is pay- 
able It IS often a question with the patentee whether 
or not he will abandon his original Patent or take 
out a. new one for some trifling improvement on his 
original plans. This is now often done although 
attended with great risk. It is quite a mistake 
though very common to consider the non-payment of 
these upholding taxes as proof of the inventions not 
having succeeded. Were each of the eariier separate 
upholding taxes much smaller than the amount re- 
quired to get a new Patent the tax would be paid in 
many more cases than at present, and new Patents 
would also be taken for improvements of any real value. 

By James Richardson & Co., Merchants, 
Glasgow. 

To diminish the cost of obtaining Letters Patent 
must, if there be no adequate provision for weeding 
out worthless or wanton intrusions, be prejudicial, 
because it will increase the numbers of what axe 
practically hindrances in the way of manufacturers 
disposed to improve. There are many reasons for 
rather increasing the cost, one of which is, it will 
lessen the temptation to take out Patents without 
adequate previous investigation as to novelty. 

There are some advantages in annual instalments, 
one of these being its tendency to let unremunerative 
and neglected Patents drop. 

By Ebenezee Hexry, ^lanufacturer, Glasgow. 
Diminished annual instalments. 

By John Fixlat, 46, Buchanan Street, Glasgow. 

I think the present cost of Patents should be 
diminished, and that an annual sum during the cur- 
rency of the Patent would be better than the present 
mode by instalments. 

By John Eonald, Merchant in Glasgow. 
The cost of obtaining Patents should be as little as 
possible, and payable in one sum at the time the 
Patent is applied for. 

By A. M. Pattison, Esq., Agent for the Bridgewater 
Trust, Glasgow. 
The present cost of obtaining Patents is moderate, 
and the system of payments good. 

By Messes. Mitchell and Whttlaw, Manufacturers 
in Glasgow. 
We think the cost of obtaining Patents should be 
reduced, so as to enable a poor man to patent a useful 
invention. The cost, including all expenses, we have 
found ever yet to be in round numbers 100/. If it 
was 50;., and spread over two years, it might meet 
the above case. 

By Messrs. Walter Macfarlane & Co., Iron 

Founders, Glasgow. 
The cost should be diminished not more than what 
is necessary to cover all expenses. 

In three payments, namely, on granting, third 
year, and seventh year. 

By the Institution of Engineers in Scotland. 
The first query may be subdivided into three. To 
the fiist part. A., " Should the cost of obtaining 
Letters Patent be diminished or increased .'" eleven 
members replied in favour of the cost being dimi- 
nished, and three against any alteration, the latter 
suggesting that the surplus revenue should be applied 
to benefit inventors or pOor mechanics. As to B., 

F 



" To what extent ? " the eleven in favour of a 
reduction for the most part considered that the costs 
should be reduced to what would barely cover office 
expenses. As to C, " Should the payment be made 
in one sum, or by annual or other instalments ?" 
about 18 were in favour of the present plan being 
retained, one in favour of annual and gradually in- 
creasing payments, and one in favour of a single 
payment. 



Answers to Question 2. 
By W. J. Macquoen Rankine, Esq. 

Satisfactory on the whole. Such an investigation 
would be desirable, if practicable, but it would pro- 
bably be found impracticable. 

The probable impracticability just mentioned would 
arise in a great measure from the difficulty, if not 
impossibility, of forming a suitable tribunal. Such 
a tribunal ought to contain lawyers and men of 
science, and suitable members of those classes could 
no doubt be found ; but in order to make it complete, 
it ought also to contain men practically acquainted 
with every branch of manufacture, and at the same 
time not personally engaged or interested in any 
manufacture, and it would be almost impossible to 
obtain suitable members of this class. The judgment 
ought to be final. 

By Edmund Hunt, Esq. 

The manner in which Patents are at present 
granted appears to me most unsatisfactory, in respect 
that there is no check whatever upon the granting of 
Patents over and over again for the same thing. 
There ought most certainly to be a more searching 
investigation respecting each application for a Patent 
than at present, namely, respecting the novelty. The 
idea, however, of a tribunal smd Judgment (hinted at 
in this query) seems to me extravagantly wide of the 
mark. I do not know if the question of utility is 
contemplated in this query, but I do not believe that 
this question can be satisfactorily disposed of at any 
time, and much less in the infancy of an invention, 
by any official or judicial investigation. The ques- 
tion of utility, however, is more properly brought up 
by Query 5. 

With regard to novelty, what is wanted is not a 
judicial decision, but simply the communication or 
publication of a fact. If the subject matter of a 
Patent is not new, or has been patented before, the 
more recent Patent is simply invalid and worthless 
as the law now stands. It seems to me simply honest 
and just, when the inventor asks and pays for protec- 
tion for his invention, that he should be told whether 
or not protection has already been granted to anr 
other person for the same invention. It is true that 
the Patent Commissioners now publish the Specifica- 
tions of' all Patents, and intending patentees can 
examine them to see if their inventions have been 
anticipated. The difficulty and expense of searching 
in this way is, however, often very great, as will be 
understood when it is mentioned that there are about 
45,000 Patent Specifications at present in existence. 
If patentees were all to search for themselves, there 
would be an enormous waste of labour, and very un- 
certain and unsatisfactory results, whereas the thing 
would be comparatively easy, and much more certain 
and satisfactory, were such searches made by a stafi" 
of examiners permanently employed by Government, 
each individual of the staff confining himself to a 
particular subject, and of course being " well up"' in 
it. A very large staff would not be required, and is 
not found necessary in the United States, where the 
system has been in operation for many years. (The 
American system has, however, the faulty feature 
attached to it of arbitrary decisions as to the granting 
or refusing of Patents being founded on the searches 
made.) 

In my opinion the applicant for a Patent is entitled 
to the fullest information the office can afford him 
regarding previous Patents, and that information 
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should be as conveniently accessible to him as possible. 
To carry out these views a staff of examiners should be 
appointed by the Patent Commissioners, and a search 
as to novelty should be made by them respecting every 
invention sought to be patented. A report giving the 
result of the search, and stating the dates of earlier 
Patents bearing on the subject of his invention, should 
be given as soon as possible to each applicant, and he 
should be allowed to complete his Patent if he thinks 
fit. Then, supposing the present system of publishing 
each Patent Specification at the six months end to be 
continued, the examiners report should be published 
along with the Specification for the benefit of the 
public, and as a check upon the patentees completing 
a Patent for something previously patented. For 
some time past I have given a great deal of considera- 
tion to the plan suggested, and I believe its adoption 
would effect a very great improvement in the existing 
system. I would not have an extra tax imposed to 
cover the expense of this examining staff, as I think 
that extra expense can be well afforded by the present 
Patent revenue, and I think that the 51. paid on 
applying for a Patent is quite enough to entitle the 
applicant to know whether his invention has been 
previously patented or not. 

By Messrs. James Eichaedson & Co. 

It appears possible to devise a system by which 
preliminary investigation may be dispensed with, for 
instance, the use of every patented invention might 
be thrown open to the public on payment of due fees, 
and at the point at which these fees shall be made 
payable, the proof of novelty might be required, as 
well as where parties differ, adjudication as to the 
rate or amount of these fees. 

Whatever investigation is undertaken should be 
thorough. We do not see how it can be thorough, 
unless the best known manufacturers in the businesses 
within whose range the invention lies, are called in 
or consulted by circular to depone as to novelty or 
the reverse. 

We are afraid of mischief from judgments being 
final, the tribunal should not be tied to all the forma- 
lities, and limited by the range of an ordinary court 
of law. 



Yes. 



By Ebenezek Henet, Esq. 
Do not know. Yes. 



By John Finlat, Esq. 

The present mode of obtaining patents I think 
unsatisfactory. I think a preliminary board of in- 
vestigation who would search into the originality of 
design, application, or invention, would be of great 
use and service both to the patentee and the public. 

This board might also try the validity of alleged 
infringements on the rights of patentees. 

As there is one law now for the whole kingdom, 
one board, sitting in London, might do the above 
and try all questions arising from patents and from 
whose decision there should be no appeal. 

It is well known that there are plenty of eminent 
lawyers, who are well versed in science and me- 
chanics,let such a one be appointed with two professors 
from colleges, say one of moral philosophy and me- 
chanics and one of chemistry. 

The decisions of three such persons every one would 
respect, were they unanimous, and if not unanimous 
an appeal might be allowed to the House of Lords. 

By John Ronald, Esq. 
The present mode of obtaining Patents is not sa- 
tisfactory. With the application for a Patent a pretty 
fuU if not a complete specification should be given 
in, and not as now a loose, vague one to lie over for a 
considerable time for amendment, which is injurious 
to other applicants. 

By A. M. Pattison, Esq. 
Unsatisfactory Patents should only be granted for 
what are really inventions, something that embraces 
a new principle, and the Patent should include all 



within that principle. There ought to be tribunals of 
men of note well versed in science and manufactures 
to decide on all applications for Patents, say three 
gentlemen in each department of science to judge and 
decide on the application for Patents in their several 
departments, their decision to be final. 

By Messrs. Walter Maoi-aelane & Co. 
1. No. 2. Yes. 3. An official body of scientific 
and practical persons whose duty it would be to say 
whether the invention sought to be patented is old or 
new, leaving the applicant to determine whether he 
will take out the Patent or not — appeal not desirable. 

By the Institution of Engineers of Scotland. 
The second query may be subdivided into four. 
As to A, " Is the present mode of obtainiug Letters 
Patent satisfactory ?" All present (about twenty) 
replied in the negative. As to B, " Should there be 
a more searching preliminary investigation ?" All 
replied, " Yes, as to novelty ;" one adding, " And 
utility also." As to C, all replied that, " The in- 
vestigation should be conducted by a board of scien- 
tific and practical men." As to D, all agreed, 
" That there should be no final judgment or refusal 
of a Patent, but the report of the examining board 
should go to the public with every patentee's printed 
specification." 



Answers to Question 3. 
By W. J. Macquoen Eankine, Esq. 

The investigation, if any, should be private. 
By Edmund Hunt, Esq. 

A reply in part to this query is involved in my 
reply to Question 2. I think the present practice as 
to caveats and oppositions may be advantageously 
dispensed with, if for no other reason, simply because 
the provisions for opposing are at present hardly ever 
availed of. In my own experience not more than two 
Patents in every hundred are opposed. 51. is at pre- 
sent paid at the opposition stage, and if the total cost 
of the Patent is not to be reduced, I would omit this 
stage with its payment of 51., and make 15/. instead 
of 10/. payable on sealing. 

By Messrs. James Eichaedson & Co. 
We think it doubtful how far caveats ought to be 
adhered to. Pilfering of inventions while under pro- 
cess of maturing might be made penal, if followed by 
the act of patenting. 

By Ebenezee Henet, Esq. 
Public. Subject to opposition. 

By John Finlay, Esq. 
Patentees and infringers might be heard them- 
selves, or by counsel. Caveats while before the 
Courts are good. 

By John Eonald, Esq. 
If any person thinks he has a right to object to the 
granting of a Patent, he ought to have good oppor- 
tunity given to him to do so, but, if unsuccessfnl, he 
should pay the whole expenses of both sides. 

By A. M. Pattison, Esq. 

Public and subject to opposition : caveats to be 
continued. 

By William Beown, Esq., Merchant, Glasgow, to 
Questions 1, 2, and 3. 
If the present system of granting Patents is to bo 
continued, I think the mode of proceeding and the 
fees that are charged are reasonable and fair. 

An open investigation would, I conceive, defeat 
the ends in view. 

By Messrs. Walter Macfarlane & Co. 
1st. Public : only subject to opposition on (he 
ground of infringing on a prior Patent. 2nd. Yes • 
the present practice is quite satisfactory, havino- our- 
selves had occasion to bring a case before the late 
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Solicitor General, Sir Hugh Cairns, we had ample 
opportunity of forming an opinion, the process is 
snort, simple, and effective. 

By the Institution of Engineeks in Scotland. 
_ A reply to the third query was generally acquiesced 
in to the effect that "the investigation should be 
" pubhc, and only subject to opposition on behalf of 
" earlier Patents, in which case the present system 
" of caveats would be superseded." 



have produced it by any other process than his own, 
if it is a proces,s patented by another. If the Patent 
laws had granted to the first inventor of that class of 
goods to embrace all the processes under hjg Patent, 
the public could never then be misled. 

By WiLLiAsi Bkown, Esq. 
I think the multipKcity of Patents is the cause of 
much inconvenience. 



Answers to Question 4. 
By W. J. Macquokn Rankine, Esq. 
Yes ; but not greater than attends the working of 
many other useful institutions. 

By Edmund Hunt, Esq. 
Not as yet ; the public, apart from inventors and 
patentees, is, as far as my observation goes, quite 
apathetic regarding patent law reform. As bearing 
on this point, it may be noticed that the number of 
law trials for infringements of Patents is astonish- 
ingly small, when it is considered what an immense 
number of Patents are in force. 

By Messrs. James Eichaedson & Co. 

There is much inconvenience from the multiplicity 
of Patents. We want some system by which a 
variety of Patents affecting a particular business might 
be combined in the matter of fees or remuneration 
for use. 

The present system gives no facility for such a 
public accommodation, and therefore makes the mul- 
tiplicity a nuisance. 

The very inspection of thousands of Patents is a 
labour few can undertake, even though they had 
access to libraries where the series of Patents are 
kept. This latter inconvenience might be greatly 
modified if there were a yearly, half-yearly, or quar- 
terly publication of the Patents at any one time in 
force, and especially a much more definite and de- 
monstrative classification than has yet been effected. 
A proper classification involves the arranging of 
Patents nnder heads corresponding to every one of 
the principal employments of our country, in the 
several departments of agriculture, mining, manufac- 
turing, shipowning, &c., &c. Of course the same 
Patent might appear under a great number of these 
separate heads. 

By Ebenezee Henkt, Esq. 
Yes. 

By John Finlat, Esq. 

No. 

By John Eonald, Esq. 

Far too many Patents are applied for, and very 
many of them are not carried out to the obtaining of 
the Patent; but if people will apply for them, let them 
do so, that is their affair. This would to some 
extent be corrected if my views on questions 1st and 
2nd were attended to. 

By A. M. Pattison, Esq. 

Very serious inconvenience ; every application for 
a Patent at present seems to be granted, though aU 
that is claimed is but the very slightest alteration 
from something in previous use. Many of the Patents 
if tried at law would never stand, but under threats 
of proceedings at law, royalties are often paid rather 
than have the expense of a lawsuit and the loss of 
time from business that is necessary to contest it 
Also merchants and consumers of many patented 
articles are often unwittingly led into an infringe- 
ment; the Patent claimed is a certain way ot pro- 
ducing the article or a substance used in producing 
?t 'there are often six or eight Patents for the va- 
rious ways of producing it, or of the «"t?t-'i««^'^^^J' 
when produced the article by them all is almost the 
same, in many cases the same in appearance. A 
merchant or consumer buying from one ot the pa- 
tentees, is liable for infringement should the maker 

F f 



Yes, 



By Messrs. Thosias Wingate & Co., 
Builders, Partick. 



No. 



No. 



By Messrs. Waltee Macpaelane & Co. 



Ansioers to Question 5. 
By W. J. Macquoen Rankine. 



By Edmund Hunt. 

As stated in reply to 2, this query raises the 
question of utility. No examining hoard can satis- 
factorily pronounce on the utility of an invention. 
There is no broad and weU-marked step between 
what may be trifling or frivolous and what may be 
useful. The qualities gradually merge into each 
other, and no line can be drawn. Whether a new 
contrivance or plan for any imaginable purpose is 
patentable or not, is a question of principle, not of 
size, degree, value, or importance. An alleged im- 
provement can be measured with accuracy by practical 
trial alone. A practical worker in some one depart- 
ment may be able to form beforehand a very accurate 
idea whether a new contrivance vsdll prove valuable 
or not in his department ; but the necessary practical 
experience in all departments could not be condensed 
into the limits of a board of examiners. It is no 
doubt true that many Patents are taken out, not 
only for trifling and frivolous things, but also for 
things having the best objects in view, but ignorantly 
conceived and certain to fail on trial ; but it seems 
to me that the way to avoid such Patents being taken 
is to alter the law, by which at present a Patent is 
invalid if the inventor happens to have published or 
publicly used his invention before applying for a 
Patent. To my mind the present system is, in this 
respect a mere lottery. Inventors rush to patent 
the wildest schemes before trying their feasibility, 
from fear of an experiment invalidating the Patents. 
It should be enacted that a Patent shall not be in- 
validated by the use of the invention privately or 
publicly by the inventor or by any one obtaining 
the knowledge of it from him for a period to be 
determined (say six or twelvemonths) prior to the 
application for the Patent. Inventors would thus 
be free to try their plans in safetybefore throwing 
away money in patenting them, and in this way 
trifling, frivolous, and mistaken schemes would get 
weeded out. Moreover valuable improvements which 
are now unpatented and lost would be rescued. It 
may be mentioned that a clause equivalent to the one 
proposed was introduced into the Patent Act for 
India, passed two or three years ago. The ideas of 
a tribunal and judgment referred to in Question 2, 
are involved in the subject matter of this Question 5. 
We can only understand the v/orking of a tribunal 
and & judge when there is some wrong to be righted, 
some crime to be punished, or some dispute to he 
settled. The question to be considered in connexion 
with the granting of a Patent is that of reivarding 
inventive merit. Apart from all this if one invests 
money in a Patent for a trifling or frivolous inven- 
tion, no one is inconvenienced, nobody is a loser but 
himself. 

Postscriptum. The idea of a tribunal sinA. judge 
in connexion with the granting of a Patent is opposed 
to the British constitution, inasmuch as in that con- 
stitution there is nothing analogous to it. The ex- 
clusion of trifling and frivolous Patents is unquestion- 
ably desirable; the difficulty is, how to effect it 
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satisfactorily ? Finally, many of the other improve- 
ments suggested herein will certainly reduce the 
number of objectionable Patents. 

By Messrs. James Eichaedson & Co. 
Under a judicious system which shall assign a limit 
to the remuneration of each separate patentee accord- 
ing to a just appreciation of his invention, trifling 
and frivolous inventions might be tolerated. We 
would recommend, however, one condition ; that in 
all cases the expense of proving the novelty and ap- 
praising the value, should be borne by the patentee. 



Yes. 



By Ebenezeb Henet, Esq. 



By John Finlay, Esq. 
Yes ; if trifling or frivolous, but not if improve- 
ments. 

By John Ronald, Esq. 
I think such should be at once refused. 

By A. M. Pattison, Esq. 
Most certainly. 

By Thomas Wingate & Co. 
We do not think Patents should be granted for 
modifications of other people's Patents, these modi- 
fications being generally got up to evade the original 
Patent right. 

By Messrs. Mitchell and Whttlaw, to Questions 
2, 3, 4, and 5. 
We think it would be an improvement if a consti- 
tuted body had the power, before a Patent could be 
taken out, of deciding whether the proposed Patent 
was too trifiing and frivolous, and also might give 
public notice when a Patent was applied for, so that 
interested parties might object if they thought the 
proposed Patent was a piratical infringement ; but 
this latter inquiry need not be final. Such a court 
to be in the larger towns. This preliminary inves- 
tigation would be useful in a not uncommon case at 
present, viz., when a party has a Patent, for another 
party to set themselves about eSactly how to avoid 
said Patent, it may be by some trifling change in the 
arrangement, and then apply for a Patent of their 
own, which is granted, and then the first party, to 
obtain redress, must take the risk, it may be, of an 
expensive law plea. The fact that advice is taken 
from a Patent agent, who has an interest in encou- 
raging every one to take out a Patent, is a great cause 
of the multiplicity of Patents. 

By Messrs. Waltee Macfaelane & Co. 
No. The most learned and intelligent may think 
it trifling and frivolous, and yet the invention may 
produce great results. 



Answers to Question 6. 

By W. J. Macquoen Rankine, Esq. 
Yes. 

By Edmund Hunt, Esq. 

If other proposed improvements are carried out, 
greater facilities for repealing invalid Patents will 
not be required. 

By Messrs. James Eichaedson & Co. 
The sooner invalid Patents are cleared off the 
better. There should be no expense thrown on the 
patentee in eifecting the riddance, but on the con- 
trary, a part of the original expense might be repaid 
!is an encouragement to cverj' man to act justly or 
liberally in termiualing doubtful or valuable Patents. 

By Ebenezee Heniiy, Esq. 
Yes. 

By John Finlay, Esq. 
A court such as above, if shown cause, should have 
power to annul Patents. 



By John Ronald, Esq. 
Any Patent which is of no use, or has not been 
carried into use, should be repealed within a short 
time after being granted, so as not to perplex other 
inventors. 

By A. M. Pattison, Esq. 
Every possible facility should be given. 

By Messrs. Thomas Wingate & Co. 



Yes. 



No. 



By Messrs. Mitchell and Whytlaw. 



By Messrs. Walter Macpaelane & Co. 

We are not aware of greater facilities being re- 
quired. 

By the Institution of Engineees in Scotland to 
to Questions 4, 5, and 6. 
To the fourth question, the general reply was, 
"Yes;" to the fifth, "No;" and to the sixth, 

" Yes." 



Answers to Question 7. 
By W. J. Macquoen Rankine, Esq. 
The question is in a great measure a legal one, 
which I am not prepared to answer fully. 

By Edmund Hunt, Esq. 
In my opinion Patent cases should be tried by 
special juries, selected with a view to the jurors' 
thorough acquaintance with the branch of manufac- 
ture to which each Patent relates. The evils likely 
to arise from trade prejudices would be far from out- 
weighing the advantages over the present system. 

By Ebenezee Heney, Esq. 
Yes. 

By John Finlay, Esq. 
Yes. 

By John Ronald, Esq. 
It should be simple and inexpensive. 

By A. M. Pattison, Esq. 
Men cf public reputation in each department of 
science would form the best tribunal to try the 
actions instituted by patentees. The actions should 
be brought before them with as few preliminaries as 
possible, so that the action may be decided at once. 

By Messrs. Mitchell and Whytlaw. 
Do not see what chaiige could be proposed, although 
the present system is very bad. 

By Waltee Macpaelane & Co. 

Yes ; the Scottish Courts especially are tedious, 

expensive, vexatious, and unsatisfactory to patentees, 

and it would be very desira,ble to have a Patent 

Law Tribunal, or Court for the trial of Patent cases. 

By the Institution of Engineers in Scotland. 

To the seventh query a reply was generally ac- 
quiesced in to the eff'ect that " A cheaper and more 
" expeditious and satisfactory mode of tryino- Patent 
" cases is urgently called for, and that it is desirable 
" to secure juries better qualified than present ones 
" to try such cases." 



Answers to Question 8. 
By W. J. Macquoen Rankine, Esq. 
It might be useful to emjiower courts of law to 
compel patentees to grant licences upon good cause 
being shown by the applicant, provided the applicant 
were at the same time compelled to give security lor 
the payment of the licence duty. 

By Edmund Hunt, Esq. 
In my opinion compulsory licences arc most desir- 
able, particularly in oases where licences are wauled 
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to admit of the wofking of further improvements. A 
person who happens to be in possession of a paying 
patent is apt to obstruct further improvements in the 
^f""^® <lepartment. The object of the legislature 
nould be to encourage improvements of all kinds as 
mw;h as possible. It is, however, unfortunately very 
aiflicult to find a satisfactory method of making the 
granting of licences compulsory. I have considered 
several plans, and the only one which has seemed at 
all feasible involves, I fear, too radical a change in 
the system of taxes upon Patents. I would make it 
compulsory on every patentee to give notice at the 
(jreat Seal Office at the end of, say three years, of his 
charge for licences, and to prevent his making this 
charge so high as to be virtually a refusal. I would 
substitute for the present taxes of 501. at the third 
year and 100/. at the seventh year, a species of patent 
income tax calculated on the patentees own licence 
charge, and upon a return required from him an- 
nually, or at other periods of the number of patent 
machines used by himself or his licencees (whilst if 
the subject of the patent is not a machine, the return 
should state the extent to which the invention is used 
in some other equivalent manner). Observe that in 
addition to providing for compulsory licences, this 
system of taxing would be more generally just than 
the present uniform tax for every patent, which is 
as much for a patent yielding 100?. a year as for one 
yielding 1,0001. or 10,000/. a year. 

By Messrs. James Richardson & Co. 

No patentee should be at liberty to refuse a licence. 
Where the parties cannot agree as to the rate, there 
should be recourse to arbitration. 

It might be well to allow every person at once to 
use any patented invention under an obligation to 
immediately communicate to the Patent officials the 
fact that he is doing so, in order that they may record 
or report to the patentee if they can. Patent holders 
are often so indifferent or tardy or difficult to find 
out that such legalization may fairly be established. 
The onus of managing their Patents should be thrown 
on the patentees. 

By Ebenezee Henet, Esq. 
Yes ; but don't know the method. 

By John Finlay, Esq. 
No ; the tribunal before whom the claim is made 
should have power to refuse or grant. 

By John Ronald, Esq. 
When a Patent is obtained, it becomes the pro- 
perty of the patentee, and he should not be compelled 
to grant licences. 

By A. M. Pattison, Esq. 
If Patents are only to be granted for inventions 
that bring forward an entirely ;new principle, 
licences ought to be made compulsory. As to how 
this should be done, perhaps, the best way would be 
for the tribunal which grants the Patent, to fix the 
amount to be charged, and how it was to be levied 
&c &c subject to their revision in three, seven, and 
ten'yeai's. At the revisals, the public to be allowed to 
appear and show cause for reduction of licence rates. 
With the present law licences are not necessary. 

By William Beown, Esq., to Questions 5, 6, 7, and 8. 
I am not able to answer these. 

By Thomas Wingate and Co, 
Yes ; we think the granting of licences should be 
compulsory. 

By Messrs. Mitchell 85 Whttlaw. 

No. 

By Messrs. Waltee Macparlane & Co. 
Certainly not ; a patentee has a right to consider 
his invention as so much property, and should not be 
compelled to grant licences against his will. 

F 



By the Institution of Enginebes in Scotland. 

To the eighth question, two replied in the negative, 
and ten in the affirmative ; but in reference to a 
practical method of rendering licences compulsory, 
nothing was ofiered beyond a suggestion, that if a 
board was organised to decide as to utility, the same 
board could also decide the royalty chargeable in each 
case. 



Answers to Question 9. 

By W. J. Macqhorn Rankine, Esq. 

No ; unless to the inventor's agents or assignees. 

By Messrs. James Richaedson & Co. 
If Patents are granted to importers of foreign in- 
ventions it should be but for a very short period. 

By Ebenezee Henet, Esq. 
No. 

By John Finlay, Esq. 
Yes ; if manufactured in this country, but not to 
the exclusion of the foreign inventor, who, 1 think, 
should not be excluded from making his own inven- 
tion here, or of importing the same, though already 
patented by some copyist. 

By John Ronald, Esq. 
Yes; if foreigners do the same to us. 

By, A. M. Pattison, Esq. 
I think not. 



No. 



Yes. 



By Messrs. Thomas Wingate & Co. 
By Messrs. Mitchell and Whytlaw. 



No. 



Yes. 



By Messrs. Waltee Maceaelane & Co. 



Answers to Question 10. 
By W. Macquoen Rankine, Esq. 



By Edmund Hunt, Esq., to Questions 9 and 10. 

These questions may be replied to jointly. Con- 
sidering that the object of patent legislation is to 
encourage the practical introduction in this kingdom 
of all possible improvements in arts and manufactures, 
I think the patenting here of foreign inventions should 
still be allowed. A foreign invention, however, 
should not be patentable except in the name of the 
original inventor, or his nominee or assignee ; for, 
say, one to two years after its publication abroad. 
After that period it should be patentable by anyone, 
as long, of course, as it may remain unpublished in 
this country. 

By Messrs. James Richaedson & Co. 
If a radical reform is introduced, foreigners who 
are real inventors (a point difficult to prove) may 
safely be allowed to patent, directly or through no- 
minees. 



No. 



By Ebenezee Heney, Esq. 



By John Finlay, Esq. 
I think foreigners should be entitled to protect 
their inventions on the same terms as natives, so that 
they work them and make them generally available. 

By John- Ronald, Esq. 
Yes ; if foreigners do the same to us. 

By A. M. Pattison, Esq. 
Yes. 

By William Brown, Esq., to Questions 9 and 10. 
I think Patents ought not to be so granted. 

By Messrs. Thomas Wingate & Co. 
No. 

f 4 
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Yes. 



By Messrs. Mitchell and Whytlaw. 
By Messrs. Walter Macfaelane & Co. 



Yes. 

By the Institution of Engineers in Scotland, to 

Questions 9 and 10. 
To the 9th Question, " No " was generally replied, 
and to the 10th, " Yes." 



Answers to Question 11. 
By Edmund Hunt, Esq. 
I do not think that any change is called for in the 
law relating to prolongations and confirmations. 

By Messes. James Richardson & Co. 

Patents cannot safely be prolonged beyond the 
period of expiry in other countries. 

However questions such as the foregoing may be 
answered, the grand cure obviously is a Government 
grant, or else such a shortening of the term of 
monopoly, and such a limitation of the amount of 
charge, that patentees may, under the present law, 
make, as will render it practicable for British manu- 
facturers to compete with foreigners who may be 
liable to no patent charge, or charges much lower 
than those exacted in this country. 

Free trade and unrestricted competition render the 
present system untenable, unless indeed all countries 
were combined in one comprehensive system, the 
very magnitude of which would render it unworkable, 
and cause it to break down. 

By Ebenezee Heney, Esq. 
Cannot say. 

By John Finlat, Esq. 
I think the present duration of a patent, 14 years, 
is long enough, but would leave it in the power of 
the Court when cause is shown to prolong it. 

John Ronald, Esq. 
I would give no prolongation after the time fixed 
in the Patent. 

By A. M. Pattison, Esq. 
I think not. 

By Waltee Macfaelane & Co. 
Cannot give an opinion as to this. 
By the Institution of Engineers in Scotland. 

The 11th query may be subdivided into two. As 
to A., it was generally considered that the law as to 
prolongations should remain as at present, one member, 
however, thinking that prolongations should be done 
away with, and the duration of a Patent be altered 
from 14 to 17 or 21 years. As to B., it was gene- 
rally held that " confirmations " should be done away 
with. 



Answers to Question 12. 

By W. J. Macquoen Rankine, Esq., to Questions 
11 and 12. 
These questions are chiefly legal, and I am not pre- 
pared to answer them fully. 

By Edmund Hunt, Esq. 

I think patentees should be allowed to enter dis- 
claimers and memoranda of alteration vnthout the 
troublesome and expensive proceedings at present 
required to obtain the law officer's fiat. Of course 
as at present a patentee must not be allowed in any 
way to extend his Patent, and his disclaimer or me- 
morandum must contain his declaration, as at present, 
that it is not to be construed as extending the Patent. 
Any new Act should also contain a clause enabling 
a patentee in his final specilication to disclaim, not 
only matter in his provisional specification filed six . 
months previously, but also a portion of the title. 

It would also be of great advantage in many ways 
for a patentee to be allowed to include in bis final 



specification improvements occurring to him during 
the six months, provided they are such as might 
properly have been included in the same provisional 
specification and provided he distinguishes those im- 
provements in his final specification from the others. 

The claims for these added improvements should 
be held valid or invalid on the ground of novelty or 
the want of it, with reference to the date of the 
final specification instead of the date of the pro- 
visional specification. 

In conclusion I would observe that none of the 
queries bears on one important point — the unauthor- 
ised use of the word " Patent." There is at present 
no law against the use of this word, whilst penalties 
can be enforced against the marks or word " Regis- 
tered " apijlied to registered designs. Patent property 
would generally assume a much higher position than 
it now has if it were made illegal to use the word 
without a patent. It should be enacted that wher- 
ever used it must be accompanied by the date and 
number of the Patent or Patents referred to, and its 
unauthorised use should be made to incur a heavy 
penalty. 

By Ebenezer Henry, Esq. 
Do not know. 

By John Finlay, Esq. 
When any weak point or points are shown in a 
Patent which does not afiect the originality, I think 
the power of disclaiming such parts, a very useful 
one. 

By John Ronald, Esq. 
I would let the Patent stand or fall according to 
the first specification. 

By A. M. Pattison, Esq. 
No. My daily experience leads me more and more 
to the conviction that there should be no Patent laws, 
the poor man would make much more on the average 
by selling his invention as a secret, and the wealthy 
inventor could keep his secret long enough to give 
him a decided lead in the market with it. Very 
many commercial firms think it no moral wrong to 
invade Patents considering them unjust monopolies ; 
others who abide by the laws are placed at a dis- 
advantage ; also patentees have great difficulty in 
getting sufficient proof of infringement to enforce 
their rights by law, often it can only be got by 
bribing the workmen of the factory where the in- 
fringement is going on. As to the opinion that there 
would be few inventions if there were no Patents, 
it cannot bear investigation, competition in business 
is too great for that to happen, and science is makino- 
too rapid strides. '^ 

By William Brown, Esq., to Questions 11 and 12. 

I have no remarks. 

If I am permitted to make some general remarks 
I should say on the whole subject I am of opinion 
that the abrogation of the Patent laws might be for 
the advantage of all parties, provided there was a 
tribunal for judging of important inventions in me- 
cJianics and in those matters which may be imitated 
whenever they are seen, and for awarding suitable 
premiums for the publication of such invention 
But that the inventions of new and important pro- 
cesses ior the manufacture of chemical and other 
products which can be kept secret should be left to 
sell their products and processes to the best advan- 
tage in any way they choose. Patents for processes 
are pirated right and left, without almost the possi- 
bility of detection, and that avowedly, and by exten- 
sive and wealthy manufacturers. 

Thus I was with a friend who had just secured a 
J atent tor an improved process in dycin-v. We wore 
at Leeds, trying to get it brought into use. One of 
the most extensive dyers said, " I will wait till I .co 

thy specification, and if there is anything in it I 

think will be of service to me, I will adout ii n«^ 
" never ask thy leave." ^* '^' ''"'* 



On the other hand, a manufacturer discovers some 
simple improvement in his mode of working, and 
adopts It secretly, but without taking a Patent for it. 
A stranger finds out what it is, secures a Patent, and 
then demands of the first inventor either to cease 
trom using it, or take a license from him. I have 
known an instance of this and no redress. 

I have no fear that the talent, energy,' and capital 
ot this country will suffice to enable its manufac- 
turers to keep their ground, and that the competition 
between one manufacturer and another will so keep 
down prices as to protect the interests of the public. 

If the whole annual profits made by means of 
Patents could be ascertained and compared with the 
annual sum expended in acquiring and defending 
Patent rights I think it would be found that the 
Patent Laws instead of being a source of gain are the 
cause of a heavy loss to the community. 

By Slessrs. Mitchell and Whytlaw to Questions 
11 and 12. 
Not prepared with any opinion. 

By Messrs. Walter Macfaela^'e & Co. 
An appeal should be allowed to the Lord Chancellor 
or Privy Council. We think Patent rights should be 
conferred for not less than 21 years. 

By the Institution of Engineees in Scotland. 

A general reply was given to the effect that " the 
" expenses connected with disclaimers and memoranda 
" of alterations should be reduced." 



Answers by the Philosophical Society op 
Glasgow to the Queries issued by the 
Chamber op Commerce of Glasgow. 

De.ve Sm, Glasgow, Feb. 11, 1864. 

Refeering to the circular forwarded by the 
President of the Chamber of Commerce to the Phi- 
losophical Society, dated 29th January 1863, I am 
directed to inform you that a Committee was nomi- 
nated to report on the questions proposed by the 
Royal Commissioners appointed to inquire into the 
operation of the Patent Laws, but from various 
causes were unable to give in their report before the 
Session closed in April last. The subject was again 
brought up when the Philosophical Society re- 
sumed its sittings in November, but no opportunity 



has occurred of discussing it until last night. The 
society fear that any opinions expressed by them may 
now be too late to influence the report of the Com- 
missioners, — nevertheless I am requested to hand you 
a copy of the answers adopted by the society, which 
you can make use of, or not, as you deem proper. 
(Signed) Wm. Cocket, 
for the Secretary of the Glasgow 
Philosophical Society. 

1. There do not appear to be sufficient reasons for 
materially altering the preliminary cost of obtaining 
Letters Patent ; but we think that the sum of 50/. 
now payable at the end of the third year, should not 
be exacted until the end of the fifth year, and that 
no further payment should be required. 

2. The present system of obtaining Patents is un- 
doubtedly not satisfactory. We are of opinion that 
there should be a preliminary investigation as to 
novelty, the result of such investigation being made 
public, but not to be absolutely final. 

3. Our reply to the last question disposes of this 
one, except as regards opposition, with respect to 
which we think that the facilities at present granted 
to intending opponents have been so little taken ad- 
vantage of that it is doubtful if increased facilities 
are necessary. 

4. Yes. 

5. Yes. If any practicable method can be found 
for deciding on what are frivolous inventions. 

6. Yes. To the extent of reducing the costs of 
proceedings for obtaining under repeal. 

7. We are of opinion that the juries appointed to 
try Patent cases should be composed exclusively of 
scientific and practical men conversant with the sub- 
jects in dispute. 

8. We do not see our way to suggest any practic- 
able system of compulsory licences, but we think 
such a system would be very desirable if a suitable 
one could be found. 

9. 10. The following answer applies to both the 
above queries. We think that Patents should still 
be granted for foreign inventions, but that care 
should be taken to insure the granting of the privilege 
strictly to the original inventor, or to parties properly 
deriving their rights from him. 

11, 12. To both the above queries we can simply 
reply that something might probably be done to lessen 
the cost of proceedings. 



Answers by E. A. Cowpee, Esq. 



35a, Great George Street, Westminster, S.W., 
4th June 1864. 
My Lord and Gentlemen, 

I FEEL that some apology is due from me in 
consequence of my not having immediately responded 
to your invitation to send in such evidence as I felt I 
could give, on the working of the present Patent 
Laws, and in answer to the printed questions I had 
the honour to receive from you. I beg therefore 
now, before the first sitting of your honourable Com- 
mission this session, to submit my answers, together 
with one or two practical suggestions that have forced 
themselves upon me in the course of my professional 
practice as a Consulting Engineer. 

I conceive it to be altogether unnecessary to take 
up any time with evidence in reference to the very 
great use of Patent Laws generally, as it is acknow- 
ledged by every class in the nation, including manu- 
facturers, inventors, and the public at large that the 
operation of such Laws act as a great stimulus on all 
persons of an inventive turn of mind in causing them 
not onlv to direct their thoughts to new applications 
of the Laws of Nature, but in leading them to spend 
their time and money in bringing to bear in a. prac- 
ticable manner any crude idea or thought that strikes 
them, and thus the manufactures of the country are 
constantly improved, and the public reap the advan- 
tage of a constant progress in the industry ot the 
country ; indeed, in view of the progress that is now 
being made by other countries (and which is far 
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greater than meets the eye or is commonly known) it 
would be perfectly suicidal to cause the least check 
or discouragement to the practical application of the 
inventive talent of this country. 

The amount of perseverance, exertion, expenditure 
of time and money that is always going on in attempts 
to improve manufactures (none of which meets the 
public eye or is known to other than those actually 
engaged or consulted on such matters) is almost in- 
credible, but no grumbling or dissatisfaction is ex- 
pressed by the parties, as they feel they have not been 
set to do such work by any taskmaster (and in fact 
no taskmaster however despotic ever could make men 
work as they do noio), but have simply been pushing 
or backing their own ideas, which they of course 
thought were correct. 

Invention can be encouraged, but cannot be driven, 
and as a simple proof may be mentioned, the well- 
known fact that the first Napoleon having ordered 
his eminent chemists to find out a cheap way of 
making saltpetre, and having kept them closely en- 
gaged on their task for a length of time, received at 
their hands simply the invention of making soda from 
common salt, which is no doubt a highly useful in- 
vention, but not the one that was to have been 
schemed to order. 

The present Patent Law of 1852 has worked re- 
markably well on the whole, and were the Act fully 
carried out (which it most certainly is not at present) 
most of the complaints now made (some of which are 
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of the most frivolous character, and are urged only 
by persons entirely ignorant of the working of the 
Patent Laws) would cease altogether, and a more 
wholesome state of things would ensue. 

The great resources of the various textile manufac- 
tures of the country have been very fully brought 
out during the recent cotton famine^ and rather than 
run any risk of causing a check to the rapid strides 
that are now being made in improving all manufac- 
tures, it would be far better, simply to put the present 
Patent Laws into full operation, as it would then be 
possible for any inventor, or person supposing him- 
self to be an inventor, to go to the Free Library and 
sit down for about half a day's careful study, and by 
means of the indices, abridgments, books of refer- 
ence, catalogues, and lists that would then be found 
there, at once satisfy himself that in all human pro- 
bability his invention was old or new, as the case 
might be. The PatentLaw Amendment Act of 1852, 
Section 4, enacts that there shall be built " proper places 
" or buildings for an office or offices for the purposes 
" of this Act," and it is difficult to conceive any valid 
reason for such part of the Act as relates to the 
buildings remaining a dead letter to this day. Of 
course the first point that it is necessary to settle is 
that of site, but I believe a good site could be as 
easily obtained by Her Majesty's Board of Works as 
it is by any large company, whether a railway com- 
pany or such an one as the Westminster Palace Hotel 
Company, for with money in hand there is never 
much difficulty in obtaining land, even in London. 
I am of opinion that any good site of sufficient size, 
say of 7,500 square yards at least, between West- 
minster and the Temple, would answer the purpose, 
and therefore the Fife House site, Whitehall, would 
do very well, though I believe there would be some 
advantage in the new offices being nearer the Record 
Office, where all the old original parchment Speci- 
fications are deposited. The main point to be con- 
sidered in fixing upon a good site is, that it should be 
as central as possible, for those persons who have to 
use it are all business men and not amateurs. 

I have very fully examined the question of site, 
and considering that all persons who have occasion 
to go to the Patent Office Library or Museum are 
business men whose time is valuable, and not simply 
idle persons with time on their hands, I am quite 
sure that nothing could be more fatal to the useful- 
ness of either of the three departments of the Patent 
Office than their removal to Kensington ; indeed, no 
one whose time was of the least value would waste it 
by going there and back, if he could possibly avoid it 
by any means ; and it must be remembered that there 
is hardly a single manufacturer in that neighbour- 
hood, and no merchants, engineers, chemists, or 
mechanics ; indeed, the East, North, and the South 
of London are almost exclusively the business parts, 
and contain all the residents who have any occasion 
to examine works • or models at the Patent Office ; 
even the railway stations are without exception nearer 
to Whitehall Place than to Kensington, and there are 
no hotels at Kensington where a person from the 
country could stop ; this of itself proves there is no 
business transacted in that neighbourhood. 

Indeed I believe an acre in London would be 
infinitely to be preferred for a site to five acres at 
Kensington ; in fact, Kensington would not answer 
the conditions of the Patent Law Amendment Act of 
IS 52, as offices for business could in no sense be 
called " proper offices " if located miles away from all 
business. 

I am clearly of opinion that a great deal more must 
be done to make the Patent Offices more complete 
before it can be said that " proper places or buildings 
" for an office or offices for the purposes of the Act" 
have been provided as the Act of 1852 directs. 

I estimate that from 7,500 square yards to 8,000 
square yards are required for the Patent Offices, in- 
cluding the Free Library, Reading R,oom, and 
Museum, though no doubt some years hence addi- 
tional space would be required for the Museum if 



that department were properly administered ; but 
8,000 square yards would do very well for some years 
to come. Of this space about 3,500 square yards 
would be required for the offices, and the rest, or 
4,000 to 4,500, for the Museum. I am further of 
opinion that unless immediate measures are taken to 
improve the whole working of the Office great injury 
to our manufacturers will occur from the competition 
which is carried on so assiduously by continental 
nations. 

I mean in the technical education of manufacturers 
and artizans ; and I would first of all call attention to 
the well known fact that some 40 to 60 years ago 
England was almost the exclusive mart for all 
machinery, whether cotton or flax, sugar mill, steam 
engine, &c., or even for crude pig iron, and as 
recently as 30 years ago printing machinery, and still 
later (viz., scarcely 10 years ago) locomotives were 
all exported from England to France, Germany, &c. ; 
but now other countries, particularly France, Ger- 
many, and the United States, have taken in hand the 
collection and publication of inventions of all kinds, 
gathered to a great extent from this and other coun- 
tries ; we may find there better printed engravings 
and descriptions of machines and processes used in 
this country than can be met with at home. I may 
notice that the fear of our being outstripped in some 
branches of mechanical manufacture is therefore not 
altogether so imaginary as might at first sight be 
supposed, and we have only to turn to Switzerland to 
see for what a very small sum they make the works 
of a watch, or to remember that 200 or 300 years ago, 
when civil engineering was to be done here, it was 
not unusual to send for Dutchmen, Frenchmen, or 
Italians to design the works. 

I firmly believe that by a slight extension of the 
present organization of' the Patent Office, and by a 
judicious expenditure of the surplus funds (which 
have been contributed by the " very persons " who 
now require the proposed instruction), there may be 
greater and more rapid strides made in the improve- 
ment of our manufactures than there have been 
within the last few years iu the applications of Fine 
Art to manufactures capable of embellishment or of 
exhibiting beauty of form. It is true that the Schools 
of Design have done something by actual instruction 
of pupils, but without the good models and specimens 
that were diffused throughout all the leading cities 
and towns in this country it would have been im- 
possible to develop such good taste as we often now 
meet with in our manufactures ; but with regard to 
mechanical processes, modes of working and contri- 
vances in machinery, they require no such tuition as 
art necessitates, but can be at once seen and appre- 
ciated by any person of common intelligence in the 
particular trade, as soon as a good model or a drawing 
and Specification or description is before him ; and 
I have no hesitation in saying that if every manufac- 
turer in this country had clearly put before him, by 
models and otherwise, the very best known mode of 
working, in his own particular trade, in 99 cases out 
of a 100 he need not fear competition from any 
foreign country, but would be in the very best 
possible position. The immense advantage to the 
nation generally, from our manufacturers being put 
in such an advanced and commanding position could 
hardly be overrated, and would tell effectually in all 
directions, in some trades in an improvement in the 
quality or usefulness of the finished article, in some 
in a reduction of cost of making, and consequently of 
the price paid by the public, in others in a reduction 
of the cost of the raw material, and in all in an in- 
creased employment of our people. 

I would submit that " proper places or buildings 
" for an office or offices for the purposes of the Act " 
most certainly includes all reasonable means of 
making known and disseminating the knowledge of 
inventions a7Hongst our people, and if any confirma- 
tion of this view could possibly be required by any 
person conversant with the general nature of manu- 
factures and their improvements, it would at once be 
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furnished by the high authority of some of our most 
distinguished Lord Chancellors, Solicitors, and Attor- 
neys-General, and the learned Master of the Rolls, 
together with the very able Superintendent of Speci- 
fications, and mostof the witnesses examined before the 
Honourable Committee of this House in 1851, all of 
whom have sanctioned in a decided manner the print- 
ing of all Specifications and the preparation and 
printing of books of Abridgments of Specifications 
and the publication of the whole at cost price to the 
public, besides the gratuitous distribution of a com- 
plete set to every large city and town in the country 
where such books may be examined gratis, the for- 
mation of a scientific library of the most complete 
character, to include all foreign scientific books and 
periodicals, such library to be a free library, open to 
the public under proper regulations, and the esta- 
blishment of a public reading room where such a 
valuable mass of knowledge might be made available, 
together with a large and complete museum of models 
of all the best and most important inventions, like 
the " Conservatoire des Arts et des Metiers," at Paris. 
It cannot be denied that the use of good models 
properly designed for instruction (and not as showy 
advertisements) is a means of quickly reaching the 
intellect of most people, and indeed there are many 
persons (amongst whom are most artizans) who 
cannot comprehend at all a new machine without a 
model, or the thing itself before them, and in fact I 
have known barristers of the highest standing who 
would hardly read a Specification in a Patent case 
until they had seen a good model of the invention in 
dispute. 

It is a fact that should hot for a moment be lost 
sight of, that succeeding Commissioners of Patents, 
fully alive to the great want that has existed of a 
good and complete office for some years, and which 
is now becoming a nMst pressing necessity, have from 
time to time reported to the Lords Commissioners of 
Her Majesty's Treasury this necessity. 

In April 1855 the Commissioners of Patents stated 
that "a largely increased accommodation was urgently 
" required" and requested the Lords Commissioners 
of Her Majesty's Treasury " to sanction the applica- 
" tion of a sufiJcient portion of the surplus now 
" derived from the fees paid on Patents for the pur- 
" pose of accomplishing the objects above-mentioned, 
" &c., &c." This report was sent by their Lord- 
ships " immediately to Her Majesty's Board of 
" Works, with instructions that a convenient site 
" should be provided for the proposed New Offices, 
" Public Library, and Museum, and also that plans 
" and estimates should be prepared for Parliament.'^' 

" In 1859 the Lords Commissioners of Her Majesty s 
Treasury and the Chief Commissioner of Her Ma- 
jesty's Board of Works, approved of a site for this 
purpose, lying at the northern extremity of the 
gardens at Burlington House." ^ 

Plans and estimates were preparea by Messrs. 
Banks and Barry, so that these buildings should form 
a part of one complete design of the public buildings 
fntended there ; but unfortunately this plan has, for 
helast five years, been put aside and no other site 
meiabiJivoj' J xe^o^t on this 

^biecTSiafl am acqi^nted with, viz.: that of 7th 
subject that i am q ^^^ j^j^entable inconve- 

t^e^and dfscr^^ellem in the very words of the 
morial that was presented to the Commissioners 
f ference to the building of a proper office for the 
nqes of the Act, and for the rescinding of an 
^"l r that it was understood had been given out, 
f i\v& discontinuance of the reception of certain 
ientific periodicals, because there was not room for 
fhem in the Office. • .-a 

Ttwas felt at that time by all scientific men or 

facturers, who became aware of this uncalled for 

^^"^Jy that was about to be inflicted on the complete- 

^°J" of the library, that such a matter ought at once 
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be taken notice of, and in two or three days some 
46 o-entlemen sent in a remonstrance against the pro 



posed curtailment of the library " for want of room," 
knowing as they did, that there was an enormous 
accumulation of funds available for the purpose, and 
which could not be coijsidered as a surplus applicable 
to any other object, until all the requirements of 
the Office established for the purposes of promoting 
invention had been satisfied. 

It has never been suggested, and most certainly 
has not been intended by this Honourable House to 
lay a tax on inventors, or in any way to discourage 
them in the improvement of our manufactures. On 
the contrary, it has always been held to be sound 
policy to stimulate improvement as much as possible ; 
and indeed this is the one grand object of the Patent 
Laws, coupled with the advantage of obtaining a 
good record of every new plan ; it is, therefore, self- 
evident that (to use the words of the Commissioners") 
" a sufficient portion of the surplus now derived from 
" the fees paid on Patents " should be devoted to 
providing the very best and • most complete record of 
all inventions and processes known in the world, 
together with the most copious indices, catalogues, 
and references to the whole, with translations of 
foreign inventions and abridgments of all the most 
useful and important inventions, and good models of 
aU machines in use, whether patented or not, in ii 
museum under the same roof as the other Patent 
Offices ; for it is only by having the books and the 
models together that reference can be conveniently 
made for the descriptions of the models. 

I may perhaps mention that I found at the " Con- 
" servatoire des Arts et des Metiers," in Paris, a 
good model of the very earliest locomotive known ; 
the engine itself, which I afterwards saw, was made 
by a man of the name of Nicholas Joseph Cugnot, 
born at Void, in Lorraine, on 26th February 1729, 
and died in Paris in 1 804 ; the first engine was made 
in 1769 and a second in 1770. This man's invention 
has hitherto been overlooked in all histories of the 
locomotive engine, and had not the museum brought 
it to light, might never have been known. 

The Commissioners of Patents having pointed ou6 
in detail some of the evils that existed both in the 
Patent Office, Library, and Museum, and after 
stating that the accumulated surplus income amounted 
at that time to 129,000Z., and that the annual surplus 
was estimated at 40,000^. for 1862, concluded their 
report in the following words : — 

" The Commissioners of Patents, therefore, earnestly 
request that your Lordships will be pleased to sanc- 
tion the appropriation of the site (Fife House, White- 
hall, belonging to the Woods and Forests, the lease 
of which has just expired) proposed by them for the 
Patent Office buildings ; that your Lordships will be 
pleased to give the necessary directions to Her Ma- 
jesty's Board of Works to obtain the proposed site, 
either by purchase or by a lease from the Crown, 
and to direct the architects to prepare the necessary 
plans, elevations, and estimates ; further that your 
Lordships will be pleased to direct such plans, eleva- 
tions, and estimates to be laid before Parliament at 
the commencement of the ensuing session ; and to 
apply for a vote for such proportion of the estimated 
cost of the buildings as may be required for the year 
1863-4 ; and, should it be decided to purchase the 
land for the site, also to apply to Parliament for the 
sum of money necessary for that purpose, all such 
monies to be repaid out of the surplus income for the 
current and succeeding years." 

The accumulated surplus fees now amount to the 
enormous sum of 240,000Z., and the surplus income 
for this year is estimated at 59,000Z. more. 

Now I will take the case of a person who thinks 
he has made an invention, but who wishes to satisfy 
himself as to its novelty ; now there is no one place 
where he can ascertain this fact ; he may search in 
books, but is very likely to miss the right one, oven 
if he can command access to a good library, and tho 
amount of time that would be consumed in examining 
book after book would be enormous ; again, he may 
go to the Patent Office Free Library and examine 
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the Specifications of English Patents, which being to 
some extent arranged according to the subject matter, 
are easier to look through than most books, though 
ihcy require to be much divided and sub-divided 
under different subjects and branches of subjects 
before they can be looked through with sufficient 
certainty or celerity ; but after all this searching 
through 49,921 inventions (of which only 10,043 
were still in force at the end of 1863) there still 
remains the large field of unpatented inventions, 
processes, and ordinary every day modes of working 
which are entirely unregistered, except so far as they 
are described in books on trades and manufactures. 

Now I would suggest that, in addition to the Indices 
of Specifications, there should be prepared in like 
manner every year General Indices of all inventions, 
processes, and modes of working known at the time, 
including, of course, the Specifications in these, so 
Ihiit so far as possible these General Indices should 
fully inform the person inquiring where he would 
find, first, the general subject he wanted ; secondly, 
the references to the particular branch of that sub- 
ject ; and thirdly all descriptions, models, and speci- 
fications of the details of the particular branch he 
was in search of. I will give an instance. Suppose 
the person thought he had invented some improve- 
ments in the detail of fermenting ale, he would look 
in the Subject Matter Index for ''Brewing," and 
under this liead would find perhaps tiuenty branches, 
such as Mash Tuns, Extracts of Hops, Cooling, 
Refrigerating, Crushing Malt, Brewing Coppers, 
Fermenting, &c., &c. ; then under " Fermenting " 
he would find Reduction of Temperature " Squares," 
Rounds, Parachutes, Tuns, Cleansing Beer, &c., 
&c., and under Cleansing Beer he would find "Burton 
System," Improvements in ditto, and would find 
possibly in Model or Description the actual thing 
that would prevent a costly law-suit, besides the 
expense of a Patent and the waste of his own time. 

Although it is now 12 years since the passing of 
the Patent Law Amendment Act, I may mention, as 
an example of the great need of a large increase of 
the staff of officers, that so important a subject as the 
classification of steam engines has never yet been 
completed, and masses of most valuable information 
are at present lying useless in the Offices for the same 
reason. 

At present it is quite impossible to tell whether a 
French invention, for instance, one which has been 
jjatented in France some time before it has been 
patented in England, is a valid Patent in this country, 
because it might have been published in this country 
by a book with a description of the Invention having 
been imported, before the English Patent was granted ; 
this evil ought to bo cured by copies of the French 
specification being sent over here at once, and lodged 
in the Patent Office to be considered as an official pub- 
lication and vice versa, and the same with America. 

I ivould also suggest that, as far as possible, the 
descriptions of all known processes should be col- 
lected by direct application to the Manufactures (as 
is now so often done when a person is going to write 
a book on manufactures, such, for instance, as 
Tomlinson's Cyclopa3d;a) and by allowing any manu- 
i'acturor, on payment of a small fee, to send in a 
description of any mode of working that he wished 
to be left at full liberty to continue to follow, so that 
it should simply be recorded and printed as an official 
publication, without giving the manufacturer any 
rights whatever, but absolutely preventing anyone 
else afterwards taking a Patent for the plan. Of 
course it would be necessary to properly examine 
these descriptions of inventions or plans to see that 
they were really worth recording, but there is no 
doubt but that a very large number of inventions 
would thus be drawn forth and become of great 
general use which would otherwise probably never 
be known. As one example I will name the Suspen- 
sion wheel, which had been made and used on a hand- 
truck (and thus become known to a few people) 
a long time befora the patentee took out a Patent 



for it ; in this case a most useful invention lay idle 
for a long time simply because the plan was not 
published. 

I may mention as an example of the great need 
there is for " jjroper buildings for an Office or Offices 
" for the purposes of the Act " that there exists such 
a want of a comprehensive and intelligent arrange- 
ment of matters appertaining to Patents that : — 

If it is necessary to refer to the original Specifi- 
cation of an old Patent, one has to go to the " Record 
Office," but it is of no use whatever there to give 
the name of the patentee, or the date, or the number 
of the Patent, as the only reply one can get there is 
the question as to " what roll it is in ;" this of course 
naturally sends the applicant back to the Patent 
Office, and there perhaps he may learn from one of 
the officers (who are always most courteous, and do 
all in their power to assist the public) that they have 
no index to the Rolls at the " Record Office," but 
that he had be6ter go to the old " Enrolment Office " 
up Chancery Lane and see the " Register " there, and 
this the applicant must do, and there he will find, on 
giving the name and date of the Patent, the number 
of the roll at the "Record Office" which ought to 
contain the Patent, and should the applicant be 
curious enough to ask why he should be thus driven 
about from office to office, he will be told with a 
smile that when the Act was passed enacting that 
all the old Rolls of Specifications should be lodged in 
the "Record Office," it said nothing about the 
" Registers," and so they are retained at the " En- 
rolment Office," and the officers at the "Record 
Office " will neither copy the " Registers " so as to 
be able to let a person see what he asks for, nor will 
they attach the proper number of the Patent {i.e., the 
Patent Office number which appears on every copy 
that is sold) to the entry of the Patent in their 
Indices of Rolls, and the Patent Office has not officers 
enough to send to the "Enrolment Offi.ce" and copy 
the " Registers " there, nor to the " Record Office " 
to copy their Indices. 

Supposing such improvements to be made, our 
manufacturers would be placed in the very vanguard 
of progress, in fact on the boundary line between 
old and new, or that which was already accomplished 
and that which yet remained in front temptiug their 
advance and conquest. 

It will be seen, I have assumed, that an inventor 
would himself not only wish to know whether his 
invention were new or old, but that if proper facilities 
were afforded him, as they ought to be, (seeing that 
the law assumes that he is acquainted with all 
previous inventions,) he would of himself take the 
trouble to examine as to its novelty before he in- 
curred the expense of a Patent ; but unfortunately it 
sometimes happens that inasmuch as a thorough 
search %vould cost much more than a Patent^ a. 
supposed inventor will not take the trouble to search, 
and in some cases would even rather shut his eyes to 
anything that came at all near his plan and was 
before him in date. Now I would pronose that no 
such wilful blindness should be allowed to pass 
unchallenged, but that the public should be protected 
at the cost of the inventor or supposed inventor, by 
the appointment of examiners, who should examine 
every Specification to see first, by reference to the 
complete and perfect Indices I have before alluded 
to, whether the invention Avcre new, and supposin"- it 
were found to be decidedly old, the so-called In- 
ventor's attention should be called to the reference, 
and if he still insisted on taking out a Patent, it 
should be endorsed with the reference to the old 
thing, and no printed copy should appear without 
such reference. Secondly, the examiners should 
peruse the Specification thoroughly to see if the 
object of the invention is elearlv pointed out. (he 
advantages to be obtained by it 'are stated fully if 
the distinction between the old and vcw parts' is 
drawn, the principle of action is mentioned, the 
means of carrying it out expressly specified, and the 
claims very positively put as to everything or every 
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combination claimed, so that no question hereafter 
shaU arise in such Specification as to any "variegated 
combinations" (as they have sometimes been called). 
1 would propose not to lower the cost of a Patent to 
the inventor, but to let the examiners be paid out of 
the present fees, which are more than ample for all 
tne improvements that are required in reference to 
Patents. 

I would further require the services of such 
examiners to assist in several other duties besides 
those of aiding in the preparation of the abridgments, 
abstracts, &c. 

I would submit that as the business of the ordinary 
Courts of Law has so increased that it will probably 
be necessary to increase their number shortly, and as 
numerous objections are generally found to trying 
a Patent case when it is really ready for trial, it 
would be best at once to form a Patent Court for the 
exclusive trial of all matters appertaining to Patents. 
Indeed it has been found indispensable to form a 
Divorce Court for the trial of a special class of 
cases, and, again, it is found necessary to call in the 
assistance of the Elder Brethren of the Trinity House 
to give their judgment on a totally distinct class of 
cases, relating to shipping matters ; and now there is 
no doubt but that great benefit would accrue from 
the appointment of Judges having a general technical 
knowledge of inventions and machinery generally, 
and conversant with the applied sciences ; three such 
judges would constitute an excellent court of appeal 
or reference, and no appeal whatever to the House of 
Lords need then be resorted to. Indeed the endless 
appeals that it is now possible to keep up for a 
series of three, four, and five years renders it utterly 
impossible for a man of moderate means to defend his 
Patent, or defend himself if attacked vigorously by 
a rich patentee ; indeed an occasional injustice, done 
to a patentee or an infringer (for want of a number 
of appeals) would be infinitely preferable to the 
present practice. 

The examiners before named should always assist 

the Judge. 

If the present system so long as prolongation of 
Patents is concerned be retained, I think the appli- 
cation should be made to the full Court of the Patent 
Office assisted by the examiners, but I am decidedly 
of opinion that it would be best to grant Patents for 
21 years certain, subject to the present payment and 
to another payment of 100/. at the end of the four- 
teenth year, and also subject to a revised Specification 



being sent in at the end of the seventh and fourteenth 

'1 the latest improvemenis upon the 

invention, full details of the mode of working. 



years, giving all the latest improvemenis upon 
invention, full details of the mode of work 
amounting almost to working drawings and bpecih- 

oSition 

This plan even would not bring up the average 
lifetime of a Patent to seven years, for at present the 
average duration of the protection is only three years 
and a" third (3^ years), although every invention is 
described and the Specification registered for the 
benefit of the public, so that inventions may be said 
to be m-ocured by the public very cheaply indeed, 
for in any case theirs is all gain, as no patentee can 
SL away from the public anything that before 

f , liL xi,pm ie. was publicly known, 

belonged o them^«.,w P ^^^^. ^^^^^ ^^^^ ^^^^^^ 

Office^'is cfoing br less work now (with a lai^er 
^^ wi^l, if w^s during the first five years when 
income) than It wa,clu^^^ amounting to 12,977 

the arrears ^^ "l^fiP^'^i^ted, published, and indexed, 
in number .vcr.^aUjr^^^^ 6ommissioner of Patents, 

uThZ valuable works have cost in transcribing, 
" printing, lithographic drawings, and paper upwards 

" °/i?^;ev?thi.^ proceeding to have been one of the 
. ■ Lrtant kind and of the uirnost advantage to 
most import - country. There is no pos- 

'^lVTea£ whya -niilar useful expenditure of the 
f 1 ..id by patentees should not now be made for 
ihpnefit of the public manufacturers and inventors 
tenexally by full, complete, and early knowledge g 



all known inventions, processes, and modes of work- 
ing being published. To an inventor nothing can 
be more instructive or interesting than the history of 
inventions ; indeed it is often as great a stimulus to 
real invention as the hope of future emolument, to be 
obtained only after all the drudgery and expense of 
practically applying an idea has been gone through. 

I beg further to submit my answers to the ques- 
tions put to me in order as numbered : — 

No. 1. I think it is absolutely impolitic to tax an 
inventor or put any check on inventive talent, but at 
the same time I believe it to be absolutely necessary 
to have some kind of a standard (or sieve) to separate 
roughly frivolous applications for Patents from those 
made by persons who are really in earnest, and who 
bona fide intend to prosecute some useful idea to a 
practical result ; but I consider that 21 years is quite 
as short a time as is necessary in very many cases for 
an inventor to bring his invention to perfection and 
then get it introduced, and after that to reap his re- 
ward ; and, generally speaking, the grander the in- 
vention the longer it takes to bring it into practice 
and obtain remuneration. Even James Watt would 
never have realized any profit had he not had an 
extension of his Patent. I would propose that lOOZ. 
should be paid on the fourteenth year as well as the 
present fees at the third and seventh years, but there 
should be a revised Specification sent in at the seventh 
and fourteenth years. The present fees yield ample 
funds for all the purposes of the Patent Laws, Patent 
Court, Museum, Library, and Reading Room. 

No. 2. I would on no account let any tribunal or 
examiners be final as to the refusing of a Patent, for 
it might well happen that some of the best inven- 
tions would be refused, for true inventors are neces- 
sarily in advance of their age and may therefore well 
understand some matters that the examiners vi^ould 
not. For instance, could anything be more likely than 
that an absolute tribunal would have refused a Patent 
to a man that proposed to drive a ship with a " smoke 
jack," and yet one of the first inventors of the screw- 
propeller was a " smoke-jack " maker, and did pro- 
pose it ; or, still later, if a person had proposed 
to blow water into a high-pressure boiler by a jet 
of steam from a boiler at a lower pressure, is it not 
likely that the tribunal might have refused him a 
Patent, and yet the plan is quite correct in practice, 
as is proved every day, and the matter can be per- 
fectly explained to any one fully aivare of the prin- 
ciples which govern the flow of elastic and non-elastic 
fluids. I do not think the present examination is 
sufiicient, but would recommend the appointment of 
several examiners, as before stated, one to investigate 
(as far as the case appeared to require) the novelty 
of the invention, to call the attention of the inventor 
to the old matters if they touched his, and if he per- 
sisted in having a Patent notwithstanding the plan was 
old, his Patent should be endorsed with reference to 
the old matter, and no copy of the Patent should 
appear without such indorsement. Of course tliero 
should he an appeal to one of the three Judges of the 
Patent Court in case the patentee demurred to the 
decision of the examiner, or the appeal might be to 
thrce,.of the examiners. 

No. 3. I consider the present system of opposition 
and caveats of but little avail, except in cases of 
fraud, or suspected fraud, as, for instance, when a 
workman engaged in experiments for his master, who 
is taking out a Patent, should apply for a Patent 
himself with the same title ; I believe, therefore, that 
the safeguards of " opposition " must be retained, and 
that they should be private. 

No. 4. I am clearly of opinion that no public in- 
convenience is caused by a multiplicity of Patents, 
for the more that good useful inventions are intro- 
duced so much the more does the public gain. It is 
a very popular error that is often repeated, though it 
is an entire fallacy, that people are prevented from 
doing matters by a Patent that they have hitherto 
beenyVee to do. Now no Patent can hy possibility 
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take away from the public right, though it may add 
to the public knowledge most materially, as well as 
add \o the public advantage at once if the patentee 
intends to reap any benefit by his invention ; but in 
any case the public have the full advantage of the 
new thing in 14 years entirely free. If our Courts 
were more strict in at once, without any remorse, 
declaring a Patent bad, if it in any way presumed to 
take away from the public that freedom of action or 
freedom in constructing a machine which had long 
been in possession of the public, we should hear less 
of " obstructions " caused by Patents. Unfortunately 
it sometimes happens, from the constant immunity 
which such patentees have enjoyed, that they take out 
Patents for the most ordinary every day arrange- 
ments, whether of form or even of position only, 
involving no invention whatever, and containing no 
new principle of action, result, or advantage. Again, 
sometimes when a slight improvement is made, it is in 
fact only a common every day trade improvement, 
involving no invention, and is not the fit subject 
matter for a Patent. 

No. 5. I consider it would be very diiBcult for any 
one to say how small or trifling an article should be 
refused a Patent, but it would not be difficult for a 
person conversant with the particular trade or pro- 
cess to say whether there were any real invention, 
and if there were not, I would empower the three 
Judges of the Patent Court to refuse the Patent on 
that ground. 

No. 6. Yes ; by some kind of cheap scire facias 
before the Patent Court, first before one Judge and 
on appeal before the three, or on application by both 
sides before the three Judges at once, for a final 
JUDGMENT^ for it has been the total uncertainty' and 
continued appeals that have done so much harm in 
Patent Law. 

No. 7. Yes, most certainly, for when we find 
Patent cases, which are ready for trial (and for 
which a number of expensive witnesses have been 
brought up from the country), put off again and 
again, made remanets, and at last referred, so that 
several years elapse before a decision is obtained 
(and then not from the Court, but from an Arbi- 
trator, who sits when it is convenient to him and to 
some half dozen other gentlemen), we see that the 
plaintiff and defendant are about equally inconve- 
nienced, and injured in their business arrangements 
by the delay, uncertainty, and immense expense ; so 
that in fact after some years, the award is chiefly 
looked for in reference to the costs. I would beg to 
propose that three Judges be appointed to preside in 
the Patent Court, and, as far as it could possibly be 
managed, they should be gentlemen well acquainted 
with the applied sciences, and having a natural per- 
ception of mechanical construction, and know some- 
thing of chemistry and manufactures generally; they 
should be assisted on any or all occasions by the 
examiners, who would be scientific and practical 
men, thoroughly conversant with the laws of me- 
chanics and chemistry, and manufactures in a general 
way, there being probably six examiners. 

The examiners would also assist in any difficult 
case as to an abridgment or abstract, or the proper 



development of information collected by the travelling 
assistants. 

No. 8. No, it is impossible to manage another 
man's business for him, there must always be so 
many conditions ; for instance, only to mention one, 
the solvency or suspected solvency of the demanding 
licensee must he allowed to influence the patentee ; 
but no one is so much punished as the patentee him- 
self, if he asks too much for the use of his invention, 
as he gets nothing, and has to pay the cost of the 
Patent besides, which in such case he generally 
drops at the end of the third year, or seventh year, 
when the 50/. and 100/. fees become due. It would 
probably be well to encourage a patentee to value 
his price in his Patent, and it would be found very 
materially to tend to the use of his invention ; he 
might alter it afterwards. One thing a patentee 
should certainly be made to do, and that is, to always 
keep at the Patent Office his exact address, so that 
any one may find him at any time, or communicate 
with with him ; for many inventions are practically 
shut up for want of the proper address of the inventor 
at the Patent Office. 

No. 9. I think all Foreign inventions ought to be 
published here as soon as they are published abroad, 
simply allowing the few days required for bringing 
over the information and publishing it. I would 
print the letter-press at once, and the drawings as 
soon as they could possibly be engraved, for all such 
inventions so imported would be clearly given to the 
public free, without even any small profit to the 
Inventor, provided he had not already secured a 
Patent here. I would allow a person abroad who 
was the real inventor to take a Patent here if his 
authorized agent lived in this country, was named in 
the Patent, and had full authority to sell or grant 
licences to any one without waiting for instructions 
from abroad, for nothing is more destructive to busi- 
ness than an absence of the principals and delay in 
correspondence. I would not allow a mere importer 
who had no right over the invention to patent it 
here, and now that communication is so very quick 
and certain even with America, the immediate publi- 
cation here (as proposed above), would nearly stop all 
clandestine importations, as the real inventor would 
himself secure the invention beforehand, if he 
wished for a Patent here. 

No. 10. Only to their agents here absolutely 
authorized. 

No. 11. I strongly recommend a definite prolonga- 
tion of the term of a Patent to 21 years, as before 
stated, thus saving the Privy Council all the trouble 
of applications for extensions. 

No. 12. I think the law for Disclaimers good, if it 
be properly administered, and great care be taken by 
the examiners that Patents are not extended by Dis- 
claimers artfully worded, as such may easily be the 
case, if the person examining is not intimate with the 
process or machinery described. At present I am of 
opinion that Disclaimers are admitted too easily, and 
often palpably for false reasons. 

I have, &c. 

E. A. COWPEE. 



Memorial of the Manufactukers, Chemists, Members of Parliament, and Scientific Men. 



London, April 1864. 

To the Right Honourable Sir John Romilly, 
Master of the Rolls, and Permanent Commis- 
sioner of Patents. 

Sir, 

On July 22, 1862, a memorial signed by many 
engineers, chemists, and other scientific men was, as 
is probably in your recollection, presented to you, 
with the hope that it would be taken into considera- 
tion by the Commissioners of Patents for the purpose 
of remedying the matters therein complained of. The 
prompt and courteous attention which that memorial 
met at the hands of the Commissioners has induced 
those whoso names are attached hereto to venture to 



trouble them anew on matters which now in the 
opinion of your present memorialists, urgently require 
to be amended. 

In 1862 two principal requests were made in the 
memorial, the one that an order which had been "-iven 
for the discontinuance of the supply of scientific 
periodicals to the library of the Patent Office min-ht 
be rescinded ; and the other that better accommoda- 
tion for the public attending that library mi"-ht be 
afforded. ^ 

Your then memorialists lind the satisfaction of 
finding that on both these instances the Commis- 
sioners were disposed tu accede to their requests. 

Although in the former memorial attention was 
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more immediately called to the threatened discon- 
touance of the purchase of periodical works, the 
memorialists had in view the proper maintenance of 
me library in a complete state ; and they could have 
had no idea that the bare letter of an order given by 
me Commissioners would be obeyed, and the spirit of 
It be entirely neglected. But this appears now to 
nave been the case, from the fact that scarcely a 
single volume of any scientific work has been added 
to the library during the past year, so that even in 
those instances where the first or early volumes are 
there, other volumes of the series which have since 
been published have not been purchased. 

"^^ e now beg leave to call the Commissioners' atten- 
tion to the recent reduction of the stafi" in the library, 
which staff, in its present disorganized state, is utterly 
inadequate to satisfy the requirements of those per- 
sons seeking for information among the very numerous 
works contained there, so that the usefulness of the 
library is being sacrificed to a large extent. 

Tour memorialists view with alarm and regret any 
reduction of the staff employed at the Patent Office, 
as they had entertained the hope that so far from a 
reduction being made, there would have been an 
increase ordered to such an extent as would have 
enabled the abridgments of the Specification in the 
various branches of art (which abridgments were 
commenced about seven years ago) to have been 
pushed vigorously forward, so as to complete the 
abstracting of the whole of the original Specification, 
and to keep up those abstracts from year to year as 
new matter is furnished. 

Your memorialists feel it is hardly possible to over- 
rate the advantages to be derived by the public from 
a complete and intelligent system of abstracts ; and 
they venture to urge upon the consideration of the 
Commissioners the necessity of at once providing a 
sufficient number of qualified persons, to be under the 
entire control of the scientific officer appointed by the 
Commissioners to superintend the Specifications, to 
assist that officer in preparing such abstracts, and 
also to collect and epitomize scientific information 
generally. 



In corroboration of our views of the great impor- 
tance and utility of proper abstracts of Specification, 
and of the collection and publication of information 
obtained from other sources, we may mention we are 
informed that in the United States of America the 
Commissioner of Patents, in a work having the same 
object, makes an annual report to Congress of the 
whole of the Patents taken out during the year, giving 
the names and residences of the inventors, and a short 
description of each invention, stating the claims of 
the patentee. Combined with this is a voluminous 
report by the Commissioner, assisted by a competent 
staff of officers, on the yearly progress of arts, manu- 
factures, and agriculture. 

So important is this work considered in the United 
States, that although the finances of the country are 
under great pressure Congress continues to vote a 
sum for the publication and distribution of 200,000 
copies of it annually. 

We might have hesitated to urge our views upon 
the Commissioners had the carrying out of them 
involved any charge upon the ordinary revenue of 
the country ; but the Patent Office is far more than 
self-supporting, as is clear from the fact that its sur- 
plus fund amounts to about 250,000^. sterling. Your 
memorialists therefore trust that a portion of this 
large sum and of the annual surplus income (between 
40,000/. and 50,000Z.) may be at once devoted to the 
object of building a complete Patent Office, and of 
maintaining the full efficiency of the same. 

We think it unnecessary to trouble the Commis- 
sioners with any details in reference to the present 
utterly inefficient state of the Patent Offices, as that 
state was fully recognized by them in their report to 
the Treasury on 7th August 1862. 

Praying that the Commissioners will take this 
matter into their serious and immediate consideration. 

We have, &c. 

[Signed by 99 engineers, manufacturers, 
chemists, members of Parliament, and 
scientific men.] 



Eepoet of the Sub-Committee appointed at a Meeting of the General Committee of the Manchester 
Patent Law Reform Association held at the Town Hall, January 31st, 1862, to consider the Eesolutions 
proposed by a Committee of the British Association for the lieform of the Patent Laws, and to report 
to the General Committee on the Merits of such Resolutions, and also to suggest any other Alterations 
in the present Laws which the said Sub-Committee may consider necessary or desirable. 
After examining carefully the said resolutions of the proving the want of novelty ; or if necessary to 



British Association, and also considering what defects 
in the working of the present law require amend- 
ment, the Sub-Committee have resolved to recommend 
to the consideration of the General Committee the 
follovnng alterations, which they are of opinion will 
not interfere with the rights of Inventors, and at the 
same time by preventing a number of useless Patents 
being granted will be an additional security to the 

public _, 

First.— That a Court of Commissioners or Jixa- 
miners shall be appointed to consist of three members 
eminent for their scientific acquirements, one to be 
conversant with mechanical engineering, the second 
with chemistry, and the third a barrister or law 
officer with a sufficient staff of assistants, ^who, shall 
devote the whole of their time to the Patent Office, 
and be paid liberal salaries out of the funds arising 
from the fees paid for Letters Patent. 

Secondly.— That the said Commissioners shall grant 
provisional protection for Inventions on application 
as heretofore. 

rj-yrdly. — That the Commissioners shall care- 
fuUy examine each Invention so provisionally pro- 
tected as to the novelty thereof. 

Fourthly.— That the Commissioners shall, within 
two months from the date of the provisional protec- 
tion either authorize the grant of the Patent or 
inform the applicant that they have doubts about the 
novelty of the Invention, stating their reasons and 
referring him to the authorities they depend upon for 



require further particulars than are contained in the 
provisional specification, in such case the applicant 
shall furnish additional descriptions within one month 
after receiving such notice or abandon his right. 

Fifthly. — That any person interested in opposing 
a grant of any Patent shall give notice of his objec- 
tions to the Commissioners previous to the expiration 
of two months from the date of provisional protection. 

Sixthly. — That the names of the applicants or 
Inventors shall not be disclosed to the Examiners. 

Seventhly. — That when the Commissioners report 
against the novelty of any Invention the applicant 
shall have the privilege of asking for a re-examination, 
at which he shall produce either viva voce evidence 
before the Commissioners or give them additional par- 
ticulars in writing. 

Eighthly. — That the applicant shall pay reasonable 
fees for such a re-examination : the fees to be regu- 
lated by the Commissioners, but the scale to be higher 
for personal evidence than for written particulars or 
amended specifications. 

Ninthly. — That all cases of infringement shall be 
tried in the first instance in any of the ordinary 
courts of law before a special jury of gentlemen 
conversant with the subject matter of dispute. 

Tenthly. — That either party shall have the power 
of appealing against the decision of such jury to the 
Court of Examiners appointed to determine on the 
novelty of the Invention on application for the Patent, 
and that if this Court confirms the judgment already 

4 
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giveu their decision shall be final, but if they differ 
an appeal to the Privy Council shall be allowed, 
but whose decision shall be final. 

Eleventhly. — That if the Patentee shall find that he 
has claimed something in the provisional specification, 
which is not new or useful, he shall be allowed to 
disclaim the same in his final specification. 

Twelfth] y. — That a Patentee shall not be com- 
pelled to grant licences for the use of his Invention 
until after the expiration of five years from the date 
of his Patent. 

Thirteenthly. — That the 501. tax at the end of the 
third year be abolished, and 1001. be paid at the end 
of five years. 

1. Should the cost of obtaining Letters Patent be 
diminished or increased, if either, to what extent, and 
should the payment be made in one sum or by annual 
or other instalments ? 

Cost as before in two payments only to be made 
within five years. 

2. Does the present mode of obtaining Patents 
appear to you satisfactorj' ? 

Yes. 
Is it your opinion that there ought to be a 
preliminary investigation of a more searching character 
than that which at present takes place ? If so, how 
should the tribunal be constituted before which such 
investigation shall be conducted, and should the 
judgment of such tribunal be final ? 

No. 

3. Should the investigation be ex parte or public, 
and subject to opposition ? Should the present prac- 
tice as to caveats be adhered to ? 

See No. 2. Yes. 

4. Have you reason to suppose that public incon- 
venience is caused by the multiplicity of Patents ? 

Yes, but do not see how a better system than 
that suggested in first clause of Rei^ort could 
be devised. 



5. Do you consider that Patents ought to be 
refused on the ground of the trifling and frivolous 
nature of the Inventions for which they are claimed ? 

No, but Inventions which have appeared in or 
have been suggested by public journals 
should not be entitled to Patent right. 

6. Should greater facilities be provided for the 
repeal of invalid Patents ? 

Their renewal at the end of five years suflicient. 

7. Do you consider that any change should be made 
in the tribunal appointed to try actions and suits 
instituted by Patentees ? 

Yes, at assizes before a jury of experts, with appeal 
to a Patent Couit in London, consisting of 
five Commissioners, their decision to be final. 
(See Report.) 

8. Should the granting of licences in your opinion 
be made compulsory, and can you suggest any practi- 
cable method by which this should be done ? 

Not compulsory. 

9. Do you think it expedient that Patents should 
be granted to importers of foreign inventions ? 

No. 

10. Do you think it expedient that Patents should 
be granted to foreigners residing abroad, or to their 
nominees ? 

Yes. 

11. Is it expedient to make any, and if so, what 
alterations in the law relating to prolongations and 
confirmations ? 

See No. 1. 

12. Is it expedient to make any, and if so, what 
alteration in tlie law respecting Disclaimers and 
Memoranda of Alterations. 

Yes, power should be given to disclaim or alter 
at a fee, the original date of specification to 
be retained. 

Hron Thomas, 

Secretary, 
Manchester Chamber of Commerce. 



Ansaveks by Harrison Blair, Esq. 



To the early clause of the first Question pro- 
pounded by the Commissioners, I reply that, in my 
judgment, no retisonable complaint can be preferred 
againt the present cost of obtaining Letters Patent 
from the Crown. 

The applicant for a Patent incurs an outlay on his 
application of 35/., or thei-eabouts. This outlay carries 
him forward for a period of three years. The expense 
of this last-mentioned document will vary according 
to the nature of the invention. In some instances, a 
description of an intricate mechanical invention may 
require elaborate drawings, whereby the expense be- 
comes augmented. In other cases, the complete speci- 
fication is little more than that which is found in the 
first, or provisional specification. 

I hold, however, that to cheajsen Patents is neither 
desired by the general public, nor would it work 
beneficially for inventors. When a man obtains a 
Patent for an insignificant discovery or trifling im- 
provement, he not unfrequently hinders others in the 
same walk, who could really produce something in- 
comparably more valuable, but who find the compara- 
tively valueless invention offering an obstacle. Then, 
again, he has the entire six months wherein more 
leisurely to review and determine the wisdom of his 
further continuance of the Patent. 

If it be objected that the indigent man finds him- 
self shut out from reaping the benefits of his inventive 
genius, I think an answer will be found in the fact 
that, if it (the thing to be patented) is clearly and 
conclusively worth something ultra the cost of the 
Patent, then persons will be found perfectly ready 
and willing to furnish the necessary means, and make 
some suitable arrangement with the Patentee ; and 
if it be not reasonably certain that the Patent is 
worth more than its cost, then it is little better than 
ddiiniosa hmreditas, and other inventors ought to 
have the ghostly monopoly (obstructing the birth and 



creation of something infinitely superior) at once 
removed. 

To the latter portion of Question 1,1 am of opinion 
that the periods fixed for payment of the duties of 
501. and 100/. respectively are fair and reasonable. 

To multiply these payments is open to (his peril — 
that a Patentee may, by accident, neglect to make 
one of the payments. The Patent thereby becomes in- 
valid, and the only cure is by resorting to Parliament, 
of which I had an instance in the last Session ; and, 
with much difficulty, obtained an Act at a cost of 
some 600/. Of course in this ease, had the inventor 
been an indigent man, the Patent would not have 
been revived. 

Whilst incidently bringing under notice this late 
case of a Patent lost by an omission, your Committee 
may possibly think it worth while to consider whether, 
in the like case, or cases ejusdem generis, the Lord 
Chancellor, Lords Justices, or one of the Law Officers 
of the Crown might not very properly be clothed 
with power to remedy such omission hereafter, either 
on a short memorial or other inexpensive course of 
procedure.' 

To the second Question of the Commissioners, I 
answer that, as a question of practice, the short peti- 
tion and declaration now used by applicants seem to 
be an apt means as the first step for procurino- a o-rant 
of Letters Patent. ^ 

To the very important question of a preliminary in- 
vestigation, I respectfully submit that to the present 
system of indiscriminately granting all application'^ 
very grave objections may be made and substantiated' 

The daily practice of makiug applications for 
latents is by resorting to a class known as Patent 
Agents. 

The intended Patentee has to disclose so much of 
his invention as may enable the Patent A"ent 
employed to draw a suitable title for the Patent '"and 
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a comprehensive and partially explanatory statement 
of the alleged mvention ; and this valuable alteration 
in the law has eifectually precluded a Patentee from 
practising the fraud of taking another's invention, 
which It was in his power to do ere he was under the 
requirement of lodging some description or account of 
the invention in the early stages of the application. 

The Patent Agent thus instructed at once and 
immediately prepares these two indispensable docu- 
ments ; but he would deny that it in any way devolved 
upon him to counsel the applicant either on the novelty 
or the utility of the invention. Should the applicant 
determine to incur the expense of a general search of 
previous specifications, and so instruct the Patent 
Agent, then that search would be made with more or 
less diligence, and the result would be reported to the 
applicant ; but the Patent Agent would not hold him- 
self in any way liable for the shortcomings of his 
report, and such report must, under all circumstances 
(as appears to me), be altogether an Insufficient as- 
surance and guarantee to the applicant that his Patent 
when obtained would be free from impeachment on 
the score of novelty. 

Many cases have come under my notice where these 
general searches have proved valueless, and your 
Committee may be of opinion that as Patents 
multiply the worth of such searches must necessarily 
diminish. The further or other opportunities an 
intended Patentee now has will be found in the 
deposit of the printed specifications at some of the 
jMechanics' Institutions and Free Libraries ; but I 
think it cannot be contended that these last-men- 
tioned opportunities have been found sufficient for 
the Patentee's protection. 

I incline, then, very much to the opinion that a 
preliminary investigation would be a great boon to the 
inventors, and particularly to persons erroneously 
though steadfastly believing themselves to be original 
inventors, and also an indirect protection to the public. 
Nor can I see any insui-mountable difficulty in] con- 
stituting a Committee or Court of Preliminary Inquiry, 
but (^for reasons to which I shall hereafter allude) it 
appears to me inexpedient that they by any judgment 
or decision should pronounce a Patent absolutely 
invulnerable. 

Probably they might very conveniently determine 
the question of utility, and the further question of 
novelty, so far as regarded prior Patents which had 
been specified, or which had appeared in other printed 
publications ; but the overwhelming difficulty appears 
as reo-ards prior use of the alleged invention, — for it 
is manifestly futile to expect that the members of 
this tribunal or committee could possess amongst 
themselves such an untold amount of information 
as to enable them to declare that any invention, 
mechanical or chemical, or of any other description, 
had not been in some form of fashion previously 
known and used. But if these gentlemen are to be 
armed with the power to stamp an invention as im- 
maculate, this injustice might, and in many instances 
would arise— that one or more persons who had been 
actually using and exercising the alleged invention 
(it may be in secret, if you please) are pounced upon 
by the Patentee, and either stopped altogether or 
subiected to an impost in the shape of royalty ; and 
it is an understood fact that many persons have such 
well-founded apprehensions of a litigation (the almost 
certain offspring of a Patent for a decided and indis- 
putable improvement), that they apply themselves to . 
work their discovery with closed doors,-indeed, 
many such cases have come under my individual ken, 
_and at this time I know instances where manufac- 
turing chemists secretly, with two or three of their 
4eople selected for the i^rpose, m.x 
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their chemical products, and actually themselves take 
p..rt in the work, rather than divulge so much of the 
irocess as must of necessity be disclosed on any 
specification satisfying the requirements of the J.aw. 
They say, and with considerable force, that it you 
take a Patent for something that is utterly valueless, 
you will be left to the undisturbed enjoyment of it ; 



H 



but that if a marked improvement is attained by your 
invention, there will be a combination or confederacy, 
by fair means or foul, to deprive you of the legi- 
timate gains of your discovery. 

Such a preliminary tribunal might, as I think, be 
advantageously constituted of three well-selected 
gentlemen, — a skilled and practical mechanic ; a 
scientific, well-read chemist ; and a legal man, con- 
versant with Patent Law. If, on an examination of 
any particular application, the tribunal should find 
themselves in perplexity and doubt, they should be 
clothed with power to resort to some other person for 
his aid, opinion, and advice, and the applicant should 
be required to pay the expense occasioned by tliis 
extra-judicial opinion. 

To Question 3, 1 reply that the investigation should 
be ex- parte, and the public should have the power they 
now enjoy to oppose, if so minded ; nor do I think 
caveats are an objectionable mode of opposing. 

Ignorant of what is meant by "public incon- 
venience," I can give no reply to Question 4 ; but 
it may be observed, that many people look upon all 
Patents as a " public inconvenience." 

Question 5 invites the further question — Who is to 
be judge of whether the invention proposed to be 
patented is trifling and frivolous ? 

The applicant does not look upon the invention 
as trifling and frivolous, but of more or less impor- 
tance, — else he would not go for the Patent. I recol- 
lect two cases, one of which was an instance of a 
gentleman taking a Patent for a self-adjusting wicket, 
used in the game of cricket, the wicket being fastened 
by a short elastic band fore and aft, so that when the 
ball struck the wicket, the blow was indicated by the 
oscillation, and the apparatus quickly and immediately 
afterwards adjusted itself ; and the other was the 
case of a man taking a Patent for an improved mode 
of walking, which consisted simply of a spring intro- 
duced in the boot-heel. It is to be assumed, however, 
that neither of these applicants considered his dis- 
covery as trifling and frivolous. 

To Question 6, I think the repeal of a Patent once 
granted by the Crown (more particularly if your pro- 
ceedings result in the appointment of a preliminary 
investigation) should not be a light matter. I have 
known a Patent repealed under the present practice 
at an expense of about 901. 

To Question 7, I reply that the present mode of 
trying Patent rights before a jury is highly objec- 
tionable, speaking from experience. I have no hesi- 
tation in declaring that I have been concerned in 
several cases where it has been painfully manifest 
that the jury neither did, nor could, follow the evi- 
dence, and knew little more of the case when sent to 
them for their consideration than when they were 
sworn. I hold a very strong opinion that a court 
should be constituted for the trial of Patent causes 
and the repeal of Patents, with the right, it may be, for 
either party to ask for a jury ; and I incline to think 
that where a jury is empannelled, the only issues sub- 
mitted to them should be whether the Patentee was 
the inventor, and whether the invention was new. 
The question of infringement is, indeed, frequently 
a question more for the judge than for the jury. 

I well remember a case where the juiy, by their 
verdict, pronounced a helical coil and three annular 
springs to be the same thing. The defendants were too 
poor to carry the case further, and there the matter 
rested. In a recent Lancashire case, in the Queen's 
Bench, the witnesses and attorneys travelled to Lon- 
don five or six times, and returned at last untried, the 
Lord Chief Justice declining to try the cause. I am, 
therefore, strongly impressed with the urgent necessity 
for a distinct Court ; and I believe the great majority 
of inventors will be thankful to witness a change. 

My reply to Question 8 is, that I do not see why a 
Patentee should not have the right to place his own 
price on his invention, as the trader has on his mer- 
chandise. If he puts an excessive value on the 
invention, he himself smarts for it in two ways ; — 
first, he does not receive the benefit of the invention 
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to the extent he otherwise might have done ; and, 
next, he jeopardizes his chance of obtaining an exten- 
sion. Should the Committee incline to the contrary- 
opinion, they may perhaps consider that the Patentee 
shall determine the rate of royalty for a third or half 
the period granted by the Patent, and thereafter the 
rate might be arbitrarily fixed for him. If such an 
alteration be made, then the licencees from the 
Patentee, in the first instance, should thereafter be 
placed on the same footing. Again, your Committee 
will remember that it is no uncommon case to grant an 
exclusive licence to one firm or one individual, either 
for the whole country or for a prescribed district. 

Questions 9 and 10 appear to be almost questions 
of political economy. 

It is assumed, throughout this series of inquiries, 
that the protection afforded to an inventor by the law 
of Patents is consistent with a wise public policy, that 
the monopoly granted for a time to the individual is 
ultimately beneficial to the nation at large, by stimu- 
lating faculties of invention which would otherwise 
remain dormant, and by obtaining such a registration 
and exact description of each single patented inven- 
tion afe may preclude the possibility of its lapsing into 
oblivion. I shall take for granted the recognition of 
the desirableness of such a law, and the validity of 
the reasons upon which it is founded. 

It remains to be considered whether it is desirable 
to extend to foreigners that protection which is ac- 
corded to a British subject, or whether the latter, 
having by communication or personal observation be- 
come acquainted with an invention not previously 
used in this country, has a reasonable claim to a 
temporary monopoly of the profits of an invention 
which he did not discover through the exercise of his 
own personal ingenuity. 

To come to a conclusion upon these questions, we 
must examine whether the reasons upon and on ac- 
count of which protection is granted to the native, 
hold good in the case of the foreigner, and to what 
extent. Beyond a doubt, the stimulus to invention, 
in so far as it is artificial and legal, is determined 
mainly by its commercial advantages ; so that, at the 
first view, it is evident tha.t the ingenuity of the 
foreigner is open to the same motives and, cateris 
paribus, in the same degree as the indigenous inven- 
tor. The registration of foreign Patents would, either 
in the existing state of the law or in the case that the 
foreigner could here obtain the exclusive use of his 
own invention and the advantages therefrom ensuing, 
be alike secured. 

We are, then, left to the question as to whether it 
is a wise principle of legislation to decrease the ad- 
vantages accruing to a foreign inventor, to protect a 
second-hand recipient of any particular improvement. 
In point of fact, under the present state of the law, 
we, as far as lies in our power, do positively discourage 
the exercise of ingenuity in foreign parts. We not 
only do not accord to the real inventor those advan- 
tages which he might share with other producers of 
the same commodities in the absence of any patent pri- 
vileges, but we exclude entirely his inventions, and 
their products or manufactures, by the granting of a 
fourteen years' monopoly to a pei'son who may have 
filched it from him. 

The i-easons which determined the granting of 
Patent rights to communicated inventions appear to 
me to be twofold. Firstly, there is an intention to 
give the citizen an advantage over the foreigner ; 
and, secondly, to reward him for the trouble and 
research expended in gaining a knowledge of the 
invention in question. 

I wish it to be distinctly understood that my sub- 
sequent remarks do not apply to those cases in which 
a voluntary communication has been made, whether 
for a valid consideration or not, because the foreigner 
has thereby, of his own free will, debarred himself 
from the use iind sale of his own inventions and com- 
modities at his own proper risk, and probably at his 
own price. 

The instances to which the remarks immediately 



following are revelant, are those in which the dis- 
covery by a' native is due to his own travel and 
observation, which are considered by the law as 
deserving the same reward as if they had been the 
"fruits of his own original genius." (Black ii. 25.) 
According to Blackstone, the title of " invention " 
implies some exertion of ingenuity, and some difficulty 
surmounted. That such difficulties have in the case 
before us been enormously diminished of late years 
is beyond a doubt. The voyage, which formerly 
occupied months, is now performed in days. The 
rapid means of communication by rail and telegraph 
place the different countries of the civilized world in 
the same relation to one another which was formerly 
held by different provinces or counties in the same 
realm. The same circumstances which have induced 
facilities of communication have oiled the wheels of 
traffic. It is as much easier to convey goods as 
passengers and information, so that the invention of 
the foreigner is known to us with comparatively little 
exertion or ingenuity, and the conveyance of his 
products is hastened, extended, and facilitated. The 
obvious conclusion from these facts is, that in the 
present state of the law we are rewarding our fellow- 
citizen in at least as great degree as before for a much 
less expenditure of labour, while we are excluding 
the stranger from advantages which the difficulties 
and dangers of carriage did not permit to him in 
former years. Mechanical invention has opened to 
him fresh markets, fronj which by legislative enact- 
ments we exclude him. Suppose, as an extreme case, 
that we enabled him to patent an invention which 
would put it in his power to outstrip British competi- 
tion, and that an important branch of industry might 
be thereby paralyzed. The consequences in such a 
case would be precisely the same as when such an 
improvement is patented by a native. Export duties 
levied in his own country might raise the price of the 
foreigner's commodity, or practically prohibit it ; but 
as soon as the remunerative prices attained the level 
at which it could be profitably manufactured at home, 
capital would be re-diverted into the old channel, and 
we should produce just as much as we want. Sup- 
pose that no such legislative checks were imposed on 
exportation, we should have the advantage of pur- 
chasing in a cheaper market, and our capital and 
labour thereby set free would be employed in other 
more remunerative undertakings. In a word it 
appears to me that the granting of Patents' to 
foreigners is a corollary from the doctrines of free 
trade. 

The practical difficulty that prior user or invention 
could only with difficulty be proved by his competitors 
abroad is not very serious. If it be worth his while 
to patent an invention, it is worth their while to 
resist his application for such protection. Neither 
need we apprehend any serious obstacle in the way 
of giving publicity to such applications. It would be 
most palpably contrary to the interest of any Govern- 
ment to put a check upon its home production. At 
any rate, the Governments which might do so are not 
those under which invention is rife and commerce 
flourishing. The machinery for publicity is not diffi- 
cult, and it would be in the interest of every State to 
promote it as far a,s possible. The communication of 
such a privilege, and an observation of its beneficial 
results, would probably go far to produce a reciprocity 
equally advantageous to nil countries. 

To Question 11, I reply that in the cases of pro 
longation and . confirmation, which I have brouo-ht 
before the Judicial Committee, I have been dulv 
impressed with the keen iutolligence and ze^Jous 
spu'it with which their Lordships have scrutinized 
the evidence, and placed themselves in loco parent}, 
of tlic public. ' ' 

These applications are very expensive, and if (lifv 
cost could be reduced the Patentees would be much 
benefited Whelhcr the service upon others of a 
copy of the petition, where there has been liiio,ulo„ 
could not be dispensed with, and a noli,.o substitute ' 
may be entitled to your consideiatiou. The •idve 
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tisements in the London papers might be well aban- 
doned, and a notice be posted in the Great Seal 
Patent OiSce in lieu of such advertisements. 

To the last of your Questions, No. 12, I have no 
suggestion to make. If the Patentee claims more 
than his own, the excess properly vitiates the Patent ; 
and as any alteration he makes must neither widen 
nor change his monopoly, the public seem to me to be 
amply protected. 

The recent case of " Ralston v. Smith " is an apt 
illustration of the consequences to a Patentee who, 
finding his original invention to be untenable, shifts 
his ground, and vainly essays to make his Patent 
cover something else than the discovery in respect of 
which he first applied to the Crown and procured his 
grant. The well-spoken words of the Court of Com- 
mon Pleas point out that the law will not permit a 



Patentee to alter his specification so as to change an 
impracticable generality into a grant for a specific 
process. It may, perhaps, be well to enable a Patentee 
to abandon part of what he has taken by his provi- 
sional protection when he comes to his complete 
specification — his right to do that, as the law now 
stands, being questionable. 

An apology is due to the Committee for the length 
of these remarks, many of which may be considered 
irrelevant. When I commenced them, it was my 
purpose to reply to the questions laconically. As I 
proceeded, I found that bare answers would appear 
given thoughtlessly, and that explanation was neces- 
sary. To save your time, however, I have directed 
them to be printed. 

Haeeison Blaik. 

Manchester, February 1863. 



Report of the Patent Law Committee appointed by the Council of the Biemingham Chambee op 
CoMJiEECE, in consequence of a Commission having been issued by the Crown to " Inquire into the 
" working of the Law with regard to Letters Patent for Inventions." 

Since their appointment your committee have had four 
meetings and given the subject careful consideration. 

Having no knowledge of the course likely to be pur- 
sued by the Commission your committee prepared a series 
of questions to be submitted to the members of the Chamber 
and others hkely to give useful information, among them 
to Mr. George Jabet, Mr. William Morgan, and Mr. 
Frederick WiUs, sohcitors; Mr. G. Shaw, Mr. E. J. Payne, 
and Mr. J. C. Cookings, Patent Agents. Three hundred 
and twenty rvme copies of these questions have been 
distributed, and thirty answers received. The number 
of rephes, though small compared with the number of 
questions distributed, is, your committee believe, in excess 
of the rephes received to any other questions issued by the 
Council, and it is hoped that this fact may be viewed as 
evincing a growing interest on the part of the subscribers 
in the proceedings of the Chamber. 

After the issue of the questions prepared by your com- 
mittee, a series of questions was received from the Patent 
Law Commissioners. These, for the most part, correspond 
with those prepared by your committee, and include only 
one or two others, of comparatively trifling importance. 

Appended to this Report is a digest of the opinions 
contained in twenty-nine of the rephes above alluded to, 
the remaining one, that of Mr. Jabet, is given in full, it 
being considered by your committee that the very valuable 
suggestions contained in it will be better conveyed in 
Mr. Jabet's own words than in any condensation of them 
that would be drawn up. 

The views of your committee are as follows ; — 



Opinioxs of the Patent Law Committee appointed 
by the Council of the Birmingham Chamber of 
Commerce on the Questions issued by the Patent Law 
Commissioners. 

1 Should the cost of obtaining Letters Patent be di- 
minished or increased, if either, to what extent, and should 
the payment be made in one sum, or by annual or other 

instalments? . . ,, , ., j. c „ 

Your committee are of opimon that the present fees 

are not so high as to prevent useful mventions from 

being patented. They are also unanimously m 

favour of the retention of the first fee at its present 

rate But with reference to the second and third 

fees vour committee think that the question of a 

reduction thereof is worthy of consideration, on the 

ground that the total amount received m fees more 

than covers the expenses of the Patent Office. 

2. Does the present mode of obtammg f^^'tents appear to 

vmi satisfactorv Is it your opinion that there ought to be 

rpreltmtnar^^nvestlgation of a more searching character 

that wwS present takes place. If so, how should the 

tribunal be constituted before which such investigation 

should be conducted, and should the decision of such 

tribunal be final ? „ ^ ., u „„+ 1,„ 

Your committee are of opmion that it would not be 
desirable to appoint a board by. which preliminary 
fnvestigations should be made prior to the granting 
of a Patent, because they thmk that it would be 
impossible for such a board satisfactorily to deal 
with the large number of applications that would be 
annually brought before it. Should, however, such 
a tribunal be estabUshed, your conmuttee are 
strongly and unanimously of opinion that it ought 
to be empowered to decide only upon the novelty, 
and not upon, the importance of an invention 



3. Should the investigation be ex parte or public, and 
subject to opposition. Should the present practice as to 
caveats be adhered to ? 

Your committee understand that the present law of 
caveats is not in use. 

4. Have you reason to suppose that pubhc inconvenience 
is caused by the multiplicity of Patents ? 

No. 
6. Do you consider that Patents ought to be refused on 
the ground of the trifling and frivolous nature of the in- 
ventions for which they are claimed ? 

No. 

6. Should greater facilities be provided for the repeal of 
invalid Patents ? 

Yes. 

7. Do you consider that any change should be made in 
the tribunal appointed to try actions and suits instituted by 
patentees ? 

Yes ; and in making the change your committee think 
that the following objects should be kept in view : 

1. A special tribunal to decide upon the validity of 
Patents. 

2. FaciHties for summary and inexpensive proceedings 
against infringers. 

3. A simple procedure for annulling Patents. 
Your committee would also suggest for consideration 

the following points, but without expressing any 
opinion on them : 

1. County court jurisdiction in certain cases. 

2. The judge to have power to call to his assistance 
three or more scientific men ; and should a special 
tribunal be established, where the judge is as- 
sisted by scientific men, then that the judge 
should also have the power of calling a jury. 

8. Should the granting of hcences in your opinion be 
made compulsory, and can you suggest any practicable 
method by which this should be done ? 

No. 

9. Do you think it expedient that Patents should be 
granted to importers of foreign inventions ? 

10. Do you think it expedient that Patents should be 
granted to foreigners residing abroad, or to their nominees? 

Yes, to both these questions (Nos. 9 and 10), provided 
the article be manufactured in England. 

11. Is it expedient to make any, and if so, what altera- 
tions in the law relating to prolongations and confirma- 
tions ? 

No. 

12. Is it expedient to make any, and if so what altera^ 
tion in the law respecting disclaimers and memoranda of 
alterations ? 

Your committee have no alterations to suggest. 

Your committee desire also to express their opinion on 
the four following questions issued by the Council 
but not included in the list of the Commissioners' 
inquiries : — 
1. Do you approve of the Patent Law as it now stands? 

Your committee beheve that notwithstanding the 
many suggestions that have been made for further 
imprpvements in the existing law, the general feehng 
is nevertheless that its working has been favourable 
to the interests both of inventors and of the public, 
especially when compared with the state of things 
under the previous law. 
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4. Should you prefer small annual payments as in France? 
Your committee are of opinion that sufficient grounds 

have not been shown for an alteration of the present 
plan. 

5. Do you approve of working models being deposited 
(as in America) before the Patent is sealed? 

No. 

8. Should a patentee retain his exclusive right to his 
invention if he do not use the same ? 

No. 

(Signed) G. Dixon. 
E. Peyton. 
I. Chamberlain. 
J. S. Whight. 



Digest. 

1. Do you approve of the Patent Law as it now stands? 
To this question there are 17 replies, of which six are in 

the afELrmativej eight negative, and three undeclared. 

The approvers have for the most part contented them- 
selves with simply indicating their opinions in favour of the 
existing law. This in some cases is coupled with the reser- 
vation of objections to minor points, which are given more 
in detail in subsequent replies. 

On the negative side the grounds of objections are that 
Patents are granted for trivial and improper objects, and 
the necessity of a special tribunal for dealing with infringe- 
ments and disputed Patents. 

2. If not, to what do you particularly object ? 

Seven replies, indicating various grounds of objection, of 
which the following are specimens : — 

The fees ; want of power to abolish invalid Patents ; 
the necessity, in cases of infringement, of a more 
summary redress than the ordinary action at common 
law. 

3. Do you find the fees too high ? 

To this question there are 24 replies, of which 13 are 
affirmative, 10 negative, and one undeclared. 
On the affirmative side it is urged that, — 
High fees are prejudicial to inventors. 
The. present fees are higher than most inventors can 

afford. 
The fees are too high for inventions of small remune- 
rative value. 
The fees should be reduced to a sum sufficient to cover 

necessary expenses, and paid in one sum. 
The preliminary cost at the outset should be made 
merely nominal. 

On the negative side, that, — . 

The first cost is not too high, but the second and third 
payments should be reduced. 

The present cost of obtaining Letters Patent is not an 
obstacle .when the invention is really useful. 

Patents are too cheaply obtained, and are used as 
means of advertising. 

The present fees deter adventurers from taking Patents 
for schemes which are piracies on real inventions. 

The changes made some years since have met the ob- 
jection of high fees. 

In connexion with replies to this question the following 
suggestions occur : — 

Successful Patents worked to great profit might pay 
something extra for the monopoly. 

Reduction of the first Government charges to a sum 
of 151,, which shnjild insure Patent protection for 
seven years, then on payment of 100/. the term to 
be extended over an additional period of seven years. 
Total cost of Patent for 14 years, 11 5Z. 

Extension of the present term of protection on which 
251. is paid from three to five yeaa's, substituting for 
the present payments of 60/. and 100/. an annual 
tax (say 51.) or an annually increasing tax, as in 
Belgium, to be maintained for 14 years. 

4. Should you prefer small annual payments, as in 
France ? 

The number of rephes is 20, of which 10 are in the 
affirmative, nine negative, and one undeclared. 
In the affirmative, the statements are, — 
Annual payments would enable practical and generally 

poor men to incur the present risk and outlay. 
(This reply, expressed in somewhat different terms, is 

given by several of the respondents.) 
Annual payments, even if the sum total for the cost of 
a Patent remained the same as at present. 



Annual payments for the first three or four years, till 
the Patent is established ; the remainder in one sum 
if the Patent is continued. 

Annual payment would be most advantageous to the 
patentee and to the public. 

In the negative, — 

Small annual payments would probably have the effect 

of leading patentees on when it would be better to 

abandon the Patent. 
In one sense it v/ould check parties taking out Patents 

for frivolous inventions. 

6. Do you approve of working models being deposited 
(as in America) before the Patent is sealed ? 

To this question 21 replies have been made, of which 
12 are affirmative and nine negative. 

(To many of the replies in the affirmative reservations 
are appended.) 

It is desirable to enter working models with the 
Specification for the sake of easy reference, not of 
tying the inventor to its particular form. 
Working models to be deposited, but not made com- 
pulsory till the end of 12 months from the sealing 
of the Patent. 
In the case of tools and machines, working models 
should be deposited to assist in defining the in- 
vention claimed. 
Yes ; but unless provision is made the inventor might 
be injured by not being allowed to deviate from his 
model. 
Yes ; if the model is not to be regarded as the ulti- 
matum of the invention. 

On the negative side it is said, — 

Good drawings are sufficient for all useful purposes, 

and less expensive. 
The deposit of models would cause unnecessary delay, 

and expose to greater risk of piracy. 
Models should be permissive, not compulsory. 
This is the only drawback on the American system, 
and it works better there than it would in this 
country, as in America apphcation for the Patent is 
made only when the invention is completed. 
6. Would it be an advantage to form a board which 
should have the power of refusing the application for a 
Patent on the ground (1) that a Patent had been pre- 
viously granted for what was deemed a, similar invention ; 
(2) or on the ground that the invention, though new, was 
not of sufficient importance ? 

Total replies 27, of which 12 are affirmative, 11 negative, 
and four undeclared. 

In the affirmative, the following statements are given, • 

A board would be useful, but inventors should have 
a power of redress in the event of such boai'd 
refusing a reaUy new and valuable invention. 
A local board of practical men, appointed by Govern- 
ment, with a paid commissioner at its head, would 
reduce the number of grants annually made.' 
Applicants (for Patents) should have a right of appeal 

to a jury. 
A commission, composed partly of men acquainted 
with the Patent Law, partly of men of scientific 
acquirements. 
A board, the powers of which should be limited to 
the inquiry into the novelty of the invention, but 
should not extend to its importance. 
A board with power to refuse apphcation for Patents 
mterfermg with everything in public use, or with 
Patents granted for seven years, or with existing 
Patents of any age. 

In the negative, — 

(1.) A preliminary investigation by any tribunal might 
subject an mventor to great injustice on account of 
the impracticable difficulty of constituting a proner 
tribunal. c r f 

(2.) Patents ought to be limited to substantially useful 
discoveri^. Registration for short periods would 
aftord sufficient return of profit for any iwention of 
a "trilling or frivolous nature." 

(Note.) More Patents are granted for "inchoate 
ideas, than for "inventions." This might 
he corrected by requiring an inventor to 
• define his invention in a Specification to be 
filed on anphcation for Letters Patent as in 
France. 

A registrar in the first place, with due pubhcalion of 
the Specification by advertisement, would be suffi 
cient. 1UU1- 

It would be impossible, from the number of Patouis f,n- 
such a board m all cases to determine whether 'tlm 
invention was absolutely new. 
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A board woiJd be open to charges of favouritism, the 
true remedy bemg found ia increased facilities for 
searches, and more distinct specification. 

A board would not be required if Patents were granted 
only for inventions involving new principles 
^bh3he7 "^^ ^*°'' *^^^ Purpose) could not be 

The inventors, or at any rate the public, are the best 

judges on these points. 
The experience of many countries shows that such 

a board works badly. 

7. Should the granting of Uceuces be compulsory? 
lo «iis question there are 26 replies, of which .six are in 
the alfarmative, \o negative, and five undeclared. 

The replies in the affirmative are unaccompanied by 
statements. 

In the negative the following statements are made, — 
It might be expedient to provide that the invention 

should be practised within a given period, or the 

Patent become invalid. The interests of parties will 

regulate the granting of licences. 
T\ e do not see on what grounds licences should be 

compulsory, or what tribunal could be established to 

determine the rate of hcence. 
It is a question of price, which cannot be assessed by 

act, and must, therefore, be assessed by a jury, which 

would be objectionable. 
Because it would enable manufacturers, whose busi- 
ness was threatened by a new invention, to demand 

a licence to manufactin-e the article improperly, to 

the prejudice of the inventor. 
Because the value of a Patent is frequently indirect, 

and consists in the advantages it gives the inventor 

in working his trade. 
Because it would imply an ad valore-ra royalty, and who 

is to fix it ? 
The hcence should not be compulsory, except to hand 

fide manufacturers, ia the particular trade to which 

the Patent belongs. 
If a Patent is admitted to be property, you cannot 

justly compel an inventor to licence its use to 

another. 

8. Should a patentee retain his exclusive right to his in- 
vention if he do not use the same ? 

To this question there are 21 repUes ; six in the affirma- 
tive, 14 negative, and one undeclared. 

In the affirmative the following are the statements 
made, — • 

Yes ; because a Patent, though not actually used, is 

often necessary to cover a previous Patent. 
Yes ; because it is not the fault of the patentee that the 
pubhc do not appreciate his invention, which it 
sometimes takes 10 years to do. 
If the conditions of payment are complied with, the 
continuing of the Patent should rest with the in- 
ventor. 1 • r> J. 
A patentee has unquestionable right to his Patent, as 
to any other property, whether he uses it or not. 
The negative comprises the following statements, — 
If a patcDtee does not use an invention, he ought not 
to debar others from so doing ; but it would be very 
difficult to make a satisfactory law on the subject. 
A Patent should be void in 12 months from the seahng, 
if not worked, or at any subsequent period if in 
abeyance for six months. 
The Patent should be forfeited, if not in pubhc use, 

within three years. 
Not after a time, say five yeai-s. 
9 Can you suggest any improvement in the mode of 
dealing with infringements and disputed Patents ; or m 
fhe constitution of the courts and juries before which cases 
of infringement are tried ? 

ITie total rephes are 24, of which 20 are in the affirmative, 
three in the negative, and one undeclared. 

In connexion with the affirmative of the question, the 
following statements are given : 

First. As to constitution, &c. of tribunal : 

The changes required in the existing law on this subject, 

"""^'llie recognition of the absolute right of the inventor to 
his Patent; summary remedy agamst infringements ; 
and a simple procedure for the annulhng of Patents. 
A board composed of practical men. 
Questions of science should be referred to a boara 
speciaUy constituted; questions of novelty or m- 
fringement to a common jury. 

H 



A commercial tribunal. 

A scientific board of three or five persons ; empowered 
to hear evidence, examine witnesses' models and 
drawings, and to assess damages. Its decision to be 
final. 

Local reference in cases of inventions of small remu- 
neration, with right of appeal to the supreme 
courts. 

The present processes should be made simpler in the 
first instance, and less expensive. 

The present system is decidedly unsatisfactory. A 
court possessing more special information would be 
desirable. 
Second. As to composition, &c. of juries : 

Ordinary juries are incompetent. 

Exports should form a part of the jury or tribunal. 

Juries should be retained, but selected. 

In the negative, — 

No change in the tribunal is necessary ; but it is 
desirable that considerable alterations in \he practice 
should take place. The process by scire facias is 
nearly ruinous to a plaintiff by its expense. 
It would be impossible for a board to work unless 
coupled with the further alteration in the law, that 
an invention or discovery not pubhcly used or 
patented within nine years immediately preceding 
an apphcation for a new Patent, should be the subject 
of such new Patent. 
1 0. Have you reason to suppose that pubhc inconvenience 
is caused by the multiplicity of Patents ? 

Total rephes 12, of which four are affirmative, seven 
negative, and one neutral. 

In the affirmative the statements are, — 

More care is necessary that one Patent, which is a close 

approach to the other, should not be granted. 
Yes ; a trifling alteration ought not to justify a new 

Patent being granted. 
Yes ; they often operate as inconveniences to trade. 

In the negative, — 

Inconvenience is more Ukely to accrue to inventors 
than to the pubhc. 

Foolish Patents injure those only who take them out. 

No, for Patents are novelties introducing conveniences 
for the pubhc advantage. 

Ko inconvenience would result from the mere mul- 
tiplicity of Patents with clearly defined titles, and 
rights strictly limited to what the titles embrace. 

The inconvenience is not from the mere number of 
titles, but from maintaining old and useless Patents ; 
the remedy being the repeal of patents unworked for 
two or three years. 

11. Do you think it expedient that Patents should be 
granted to importers of foreign inventions? 

Total repUes 12, of which seven are affirmative, four 
negative, and one undeclared. 

The statements in connexion with the affirmative are, — 
Yes; if the article is manufactured under a Patent 

abroad. 
Yes; for Patents so granted and now worked in this 
country are to us a source of national wealth, as they 
also reward the inventor. 
Importers benefit the country as much as inventors, in 
consequence of the many valuable inventions brought 
into and worked by them in this country. 

In the negative, — 

Importers, not being inventors, should not be entitled 

to a Patent. 
Not to importers. The French law, which requires the 
invention to be carried out, and the articles made in 
the country, is, on this point, preferable to our 
Enghsh law. 
Not unless the invention has been communicated to 

the importer for that purpose. 
No. There is no merit in mere importation of another 
person's invention; the importer has no property 
therein, and, therefore, deserves no privilege. 
12. Do you think it expedient that Patents should be 
granted to foreigners residing abroad, or to their nominees ? 
Total number of rephes 11, of which eight are affirmative 
and three negative. 

In the afiirmative the statements are, — 
Yes ; especially as Patents are granted to Englishmen 

in many foreign countries. 
To encourage foreigners to bring their inventions tons. 
Foreigners compelled by themselves or agents to 
manufacture the articles, ought not to be deprived of 
the power to take out Patents. 

h 3 
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On condition that there should be a nominee or agent 
in England. 

Yes ; it matters not where the inventor resides, if the 
subject of his Patent be worked in England, and 
benefit us. 

Yes, upon condition that the foreigner puts the in- 
vention into operation in this country, and does not 
import articles made abroad according to the in- 
vention. 

Yes. Any invention by which public benefit would 
accrue ought to be protected, irrespective of nation- 
ality. 

In the negative, — ■ 

No ; unless compelled to grant licences to English 

manufacturers. 
No, for the patentees would be beyond the jurisdiction 

of this country. 

13. Is it expedient to make any, and if so what altera- 
tions in the law relating to prolongations and confirma- 
tions ? ' 

Total number of replies 11, of which seven are affir- 
mative, two negative, and two undeclared. 

In connexion with the affirmative the following state- 
ments are made, — 

The abolition of prolongations j and as to confirma- 
tions, a tribunal without appeal. 
A fixed limit of a term of fourteen years for Patents 
would leave patentees little to complain of. At pre- 
sent, however, many patentees who have amassed 
large sums of money by their monopoly seek to 
renew it to the injury of the public. 
A simple and less expensive method of obtaining pro- 
longations. 
Except in very extreme cases no Patent should be pro- 
longed beyond the term of 14 years. 
In many cases great injustice is done by the prolongation 
and confirmation of Patents. The decision in questions 
under these heads should be referred to a board of three or 
five standing commissioners, or to the Lord Chancellor's 
confirmation, on the recommendation of such board. 

If a hoard of examiners were appointed to inquire into 
the validity of a claim before a Patent was granted, the 
question as to confibrmations would be virtually decided. 

No statements are given in support or explanation of the 
negative. 

14. Is it expedient to make any, and if so what altera- 
tion in the law respecting disclaimers and memoranda of 
alterations ? 

Total replies nine, of which three are affirmative, four 
negative, and two undeclared. 

In connexion with the affirmative the following state- 
ments are made,- — 

Yes ; the provisions of the law extend only to the final 
Specification. A patentee should be able to disclaim, 
and alter his Provisional Specification. 

A Patent should lapse on the patentee finding that he 
had claimed too much, vnth power to take out a 
fresh Patent at reduceed fees. This would be pre- 
ferable to the present system of disclaimers and 
alterations. 

If either are allowed, the time should be as limited 
as possible after taking out the Patent. 

In the negative, — 

No ; the present mode does not work badly. 

No ; it is very dangerous to permit inventors (under 
colour of " disclaimer," or of memoranda of " altera- 
tions,") to mend a bad Patent, or to "effect" a 
grant for an invalid one by that process. 

15. Should the present practice as to caveats be adhered 
to? 

Three .replies; one affirmative, one negative, and one 
undeclared. 

(No statements are appended to the simple affirmation 
or negation.) 



Replies of Mr. George Jabet to the Committee on the 
Patent Law. (Commissioners' Series of Questions.) 

1. Should the cost of obtaining Letters Patent be 
diminished or increased; if either, to what extent; and 
should the payment be made in one sum or by annual or 
other instalinents ? 

I see no occasion to diminish or increase the cost. 

The present mode of paying the fees appears to me 
sufficiently fair and reasonable. General laws cannot be 
made to accommodate special cases. The attempt to do so 
is the bane of modern legislation ; and half the bad laws 



spring from a consideration of hard special cases. All 
general laws, whether of God or man, must occasionally 
work special evil, and it is impossible, and therefore folly, 
to try to prevent it. 

2. (1.) Does the present mode of obtaining Patents 
appear to you satisfactory? (2.) Is it your opinion that 
there ought to be a preliminary investigation of a more 
searching character, than that which at present takes place ? 
If so, how should the tribunal be constituted, before which 
such investigation shall be conducted, and should the 
judgment of such tribunal be final? 

(1.) Yes. I do not think it much matters how they are 
obtained.' (2.) Certainly not. No decision of any tribunal 
on the merits of an untried Patent could be satisfactory. 
It would put its imprimatur oh ingenious but useless m- 
ventions, sanction absurdities, and condemn valuable in- 
ventions. The only satisfactory tribxmal is the public 
reception of the Patent after publication. 

3. Should the investigation be ex parte, or public, and 
subject to opposition? (See above. No. 2.) ' Should the 
present practice as to caveats be adhered to ? 

A caveat, I think, is only taken out by a patentee fearing 
interference with his Patent, and is just and useful. The 
hearing of the parties on the caveat I would remit to the 
tribunal proposed under the head of No. 7. 

4. Have you reason to suppose that public inconvenience 
is caused by the multiplicity of Patents ? 

I dare say it sometimes is; but on the whole, and far 
exceeding any occasional inconvenience, the pubKc is 
benefited by the facilities for obtaining, and consequent mul- 
tiplicity of patents. 

6. Do you consider that Patents ought to be refused on 
the ground of the trifling and frivolous nature of the in- 
ventions for which they are claimed ? 

Certainly not. Let the patentee who takes out trifling 
and frivolous Patents suffer. It is his loss, if he incurs 
expense in bringing out a useless and frivolous, and there- 
fore nonpaying article. I consider an article which pays, 
however trifling and frivolous it may appear, is useful to the 
public, or the public would not buy it, and is entitled to a 
Patent if new. 

6. Should greater facilities be provided for the repeal of 
invalid Patents ? 

The only object of this would be to prevent the expensive 
htigation attending the contest of a Patent; but, unless 
some tribunal difEerent from the present trial at nisi prius 
is adopted, I do not see that anything would be gained. If 
the vahdity of a Patent is to be tried by the existing 
tribunals, it would not differ from the present mode of con- 
testing a Patent. I think, however, such a tribunal might 
be advantageously constituted, and to such tribunal any 
party, showing that he was aggrieved, might apply for the 
repeal of a Patent on the ground of invalidity. 

7. Do you consider that any change should be made in 
the tribunal appointed to try actions and suits instituted 
by patentees ? 

Yes. 

The multiplication of tribunals is an evil ; but consider- 
ing that a very absurd Act of last Session appointed a 
judge with nothing to do, under the Registration of Titles 
Act, he might perhaps be usefully employed by sitting as 
a Judge of Patents. I (fertainly think that a change is 
desirable. At present, to such a length do Patent trials 
often run, the public is much inconvenienced, justice hur- 
riedly slurred over to get through the assizes, or causes left 
untried, becaues a " heavy Patent case " is down for trial. 
Moreover, judge, counsel, and jury are frequently all alike 
incompetent to deal with the scientific questions which arise • 
and scientific men, relying on their ignorance, are very 
careless, to say the least of it, as to their evidence. It is 
notorious that half a dozen scientific men, can always be 
found to swear againstjialf a dozen other scientific men. 
This would not be the case if the forum before which they 
appeared was competent to deal with the subject. Counsel 
do not try to bamboozle the judges with bad law. The 
Judge of Patents should have power to decide questions of 
law and fact without a jury ; but the litigant parties should 
be entitled to have a jury, and the judge should have power 
to summon a jury, whether the parties wished it or not or 
to nominate three or more scientific men to sit with and 
advise him; in the latter case he alone to give judgment. 

8. Should the granting of licences, in your opinion, be 
made compulsory, and can you suggest any practicable 
method by which this should be done ? 

No. The principle of granting Patents is by these ques- 
tions apparently admitted. That being so, I do not see 
what right you have to restrict the patentee in the working 
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of his Patent. The idea of compulsory licences originates, 
1 beheve, in the insane attempt to cure certain alleged hard 
cases. Besides, I consider it would be quite hnpracticahle, 
unless you return to very barbarous legislation, and affix 
the terms on which the licences shaU be granted. Unless 
this is done, the patentee has only to alBx a high and pro- 
hibitory royalty and set the compulsory licence at defiance. 
It would be like the dog-show regulation that every ex- 
hibitor shall sell his dog at the price affixed. 

9. Do you think it expedient that Patents should be 
granted to importers of foreign inventions ? 

Certainly; yes. As at present. 

10. Do you think it expedient that Patents should be 
granted to foreigners residing abroad, or to their nomi- 
nees ? 

I think yes, in priiiciple, but there would be difficulties 
in practice which would probably render it impossible. 
How are you to get security for the costs of contesting 
such Patents. I consider, however, such Patent should be 
liable to the same conditions as a Patent granted to a 
native, viz., that it is the patentee's own invention, and 
new. 

11. Is it expedient to make any, and if so what altera- 
tions in the law relating to prolongations and confirma- 
tions. 

I have no alterations to suggest, except in the tribunals 
for grantincf them, which should be undertaken by the 
" Judge of Patents " (No. 7). 

12. Is it expedient to make any, and if so what altera- 
tion in the law respecting disclaimers and memoranda of 
alterations? 

I am not sufficiently acquainted with the practice of 
disclaimers and alterations to answer this question satis- 
factorily, but I think no disclaimer or alteration should be 
allowed which materially affects the Patent, but the patentee 
should be allowed to petition the " Judge of Patents " for 
a repeal of his Patent, and to take out a new one. 

There is another question, and, I think, an important one 
viz., whether a patentee should be allowed to let his patent 
lie dormant, not giving the pubhc the benefit of it — the 
very ground on which the Patent was granted — but holding 
it in terrorem over other inventors. After the expiration 
of, say 12 months, a patentee, not giving the public the 
benefit of his invention, should be liable to be called upon 
to show cause before the " Judge of Patents " why his 
Patent should not be repealed ; and unless he could show 
that he was taking active measures to bring it into opera- 
tion it should be repealed ; so, when a Patent had ceased to 
be used, it should in hke maimer be liable to be re- 
pealed. 



In addition to the repUes to the series of Questions issued 
by direction of the Council, three General Communica- 
tions on the Patent Law have been forwarded to the 
Committee. 

In the first objections are urged to the present state of 
the law relating to Patents, on the ground, Ist, of the 
minute particulars required in Provisional Specifications. 
2nd, because Patents are too easily obtained. 3rd, because 
the inventor pays for a protection which he does not get, 
except at the risk of legal processes, entailing on him fur- 
ther and often ruinous expenses. The remedy suggested is, 
a board apart from the ordinary courts of justice, which shall 
decide aU questions relating to Patents. 

The second communication takes objection to the consti- 
tution of the commission for granting provisional protec- 
tion, to its being composed of the law officers of the Crown, 
and suggests the substitution for them of a board of three 
or five permanent and paid commissioners, in whom shall 
be vested the power of granting Patents and generally of 
administering the law relating to Patents. 

The third conununication refers specially to the subject 
of " unused " Patents and the abuses resulting from them. 
The writer observes : — 

" I am for the most part content with the present Patent 
" Law, and the only suggestion which I think it necessary 
" to throw out is one that arises out of the sixth question, 
" and apphes to persons who have obtained Patents but 
" who do not use them. In such cases I am in favour of 
" the repeal not onlyof invahd but also of obsolete Patents. 
" The sisth question does not touch the latter class in dis- 
" tinct terms, but I hope the attention of the commissioners 
" win be directed to them. I attach importance to this, 
" because I am aware of the existence of a dishonourable 
" practice of buying up unused Patents with a view to the 
" greater protection of some analogous invention, and also 
" with the design of combining portions of old inventions 
" with something new which the inventor would not con- 
" sider of sufficient merit to be patented for its own sake, 
" I therefore, in order to repress these practi'ces, advocate 
" the repeal of every Patent which is not used within a 
" reasonable time after it has been granted. I do not sup- 
" pose the practices I have mentioned prevail very exten- 
" sively, but I know of instances where great oppression of 
" rival manufacturers have been attempted under cover of 
" them. The operation is this : — a man having a Patent 
" brings out an article widely different from his Specifica- 
" tion, and then sues some one else for infringement, 
" bringing to his aid on the trial an obsolete Patent which 
" is supposed to bear upon it. This is a course of proceed- 
" ing that I think your chamber would by all means wish 
" to discourage, and I shall be glad if my hint proves of 
" any service in that direction," 
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Memorandum of the Sugar Refiners at Liverpool. 



Under assimilated duties, there ought, for the 
maintenance of competition on equal terms, to be 
equal incidence of all burdens imposed by authority 
of the State. 

If, for any invention, French producers of refined 
sugar should have only royalties of one per cent, 
ad valorem, whUe the British should have to pay 
royalties of five per cent.,* it is obvious the Patent 
Law may in efiect impose on the latter a most onerous 
differential duty. 

The law contains no provision for uniformity of 
charges, either between one licensee and another, or 
between the licensees in one country and those in 
another, nor any protection against the injury which 
the want of such provision necessarily inflicts. 

Something has lately been said in favour of an 
international Patent system, such as would contain a 
correction of evUs that are now inflicted by the 
existence of separate systems for each countiy. On 

* And charges as heavy ; differences as extraordinary are 
quite compatible with, and there is reason to fear quite conmon 
under the actual law. 



the part of the sugar trade it is now submitted that 
the conference at Paris, for a common understanding 
as to sugar duties, may well embrace a common 
arrangement as to future Patents affecting sugar. 

Such an arrangement, it is obvious from what has 
already been stated, is requisite t6 put the countries 
that will be combined in the arrangement of duties 
on a fair footing in their mutual trade in sugar, and 
it can easily be efiected. All that is wanted is the 
introduction into all sugar Patents of the following 
conditions and promises or such like : — 

The Patent shall confer Patent privileges in each 
of the united countries. 

Any person desiring to use the patented invention 
may do so upon undertaking to pay such royalty as a 
mutually appointed referee may affix, having regaid 
to what other licensees are paying. 

At the end of three years the Patent shall be 
valued by competent experts. 

As soon as the royalties paid by the several licen- 
sees shall amount to the valuation so made the Patent 
rights shall lapse, and the public may use the inven- 
tion free (of charge). Thus, if the valuation were 

h4 
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1,000Z. or 10,000^., receipts for royalties to this 
amount would, on being submitted to the proper tri- 
bunal, or boohs, which the Patentee should be bound 
to keep and produce to the tribunal, entitle persons 
interested to demand that the Patents shall be de- 
clared no longer in force. 

The above system would secure, on the one hand, 
an equitable recompence to the inventor, and on the 
other, would free manufacturers from prohibition to 
use an invention, of which their rivals in other coun- 
tries, or even in their own, may be gaining the benefit 
(possibly free of charge), and from the danger of 
being subjected to unreasonable and insupportable 
charges for use. 

If we were not so familiar with the monopoly which 
constitutes the reward of inventors, and the punish- 



ment of others under the present system,* we would 
be surprised that it could have been tolerated bo 
long. 

If called on at this day to devise a system, and 
that system were not to involve remuneration from 
the exchequer of the nation, we would naturally 
think of some such project as the above, which cer- 
tainly is both a fair and practicable one, and one 
amply liberal. 

A strong inducement to adopt the project is its 
introducing, exhibiting, and testing that great desi- 
deratum, internationalism in the treatment of inven- 
tions. 



* " System," it hardly is, for system implies •wisdom more 
than it exhibits. 
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Memorials to the Commissioners. 



(1.)— Memokial of the Bristol Chamber op Commerce. 



To Her Majesty's Commissioners for the Con- 
sideration of the Laws relating to Patents. 

The Memorial of the Bristol Chamber of Commerce. 

Showeth, 

That your memorialists have had brought under 
their notice cases in which manufacturers have 
suffered great injustice in the shape of protracted 
litigation and heavy expense, without wilful default 
of their own, for alleged infringements of Patents, 
the greater portion of the parties proceeded against 
being merely users of machines. 

Your memorialists refer to cases which have 
recently been under consideration in the Courts of 
Law, and especially to that of " Foxwell v. Bostock," 
some particulars relating to which are appended to 
this memorial. 

Your memorialists respectfully suggest hat the 
proper remedy for such grievances would be such an 
alteration in the law as should debar a patentee from 
taking proceedings for any infringement of his Patent 
until he shall have obtained the certificate of an officer 
appointed for the purpose specifying his Patent ; and 
in any case of litigation the patentee should be 
required to establish his right in point of law, in the 
manner indicated by the Lord Chancellor in the case 
of " Foxwell V. Bostock," before proceeding for 
damages on the facts. 

Your memorialists would further respectfully sub- 
mit that the present state of the law imposes great 
hardships on the mere users of machines, who in most 
cases are entirely ignorant of the rights of patentees ; 
and your memorialists therefore would respectfully 
suggest that the patentee should bo debarred from 
bringing any action against a user of a machine, but 
that the user should be compelled to give information 
as to where the machines are obtained, under penalties, 
as provided in the " Trades Marks Protection Act, 
1862." 

And your momorialists consider also that proper 
provision should be made for giving publicity to 
Patents. 

Signed on behalf of the Bristol Chamber 
of Commerce. 

Geo. Wills, 

52, Queen Square, Bristol, Chairman. 

2nd June 1864. 



The Case of Foxwell v. Bostock. 

Eecently tried before the Lord Chancellor, is thus 
described in a pamphlet published by Mr. A. V. New- 
ton (page 26) : — 

" It was a trial preliminary to a long course of 
threatened litigation, to test the validity of Mr. Jen- 
kins' sewing machine Patent, dated 16th October 1852. 
The Patent had become vested in Mr. Daniel Foxwell, 
who after a course of three trials at law instituted 
against a well known sewing machine manufacturer 
for compensation for an alleged infringement of this 
Patent, succeeded in driving him into a compromise 
whereby the sum of 4,250Z. was paid in liquidation of 
all demands, and including a free licence to work the 
Patent for the remainder of the term. Encouraged 
by this success, Mr. Foxwell, through his solicitor, 
apprized the trade of his intention to levy royalties 
on the users of all needle and shuttle machines other 
than those manufactured by his licence ; and failing 
to bring all those advertised to his terms (viz., a pay- 
ment of 51. on every machine used before the 20th 
of June 1863, and 21. on every machine subsequently 
brought into use), he filed bills in Chancery against 
134 alleged infringers. Application was made on 
behalf of 77 defendants to Vice- Chancellor Kindersley 
in November last for an order to compel the plaintiff 
to select one suit and carry it to a hearing, so as to 
determine the validity of the Patent before calling on 
the remainder of the defendants to put in answers to 
the several bills. The Vice-Chancellor, not being 
able to see how the putting in of an answer could 
afi'ect or prejudice any one defendant, refused the 
application ; whereupon the application was renewed 
before the Lord Chancellor. His Lordship, perceivinc 
the importance of consolidating the suits, made ar 
order to that end, directing that the machines com 
plained of as infringements should be arranged ir 
classes, so that one trial might dispose of a group o 
cases. This having been done, his Lordship ulti 
mately determined first to try the validity of thi 
Patent irrespective of the questions of infrinn-emcnt 
which might follow. 

" The proceeding, being a novel one, was from thi 
and other causes both slowly and irregularly con 
ducted, the course of the evidence being twice intei 
rupted to allow counsel to argue points which presse 
upon the mind of the Court. Yet, notwithstandin 
the time thus consumed, a judgment was obtainoi 
which must be final, unless carried to the last Couj 
of Appeal, the House of Lords, establishing at lof 
expense than would have been incurred by a trial i 
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law of the same duration the defendant's case, viz., that 
the Patent was void at law by reason of the insuffi- 
ciency of the Specification. Had the matter not been 
thus summarily dealt with actions for infringement 
might have been instituted, and verdicts obtained by 
the plaintiff, only to be set aside by the full Court or 



the Court of Appeal, finding, after listening for days 
to the subtle arguments of counsel, what the Lord 
Chancellor in the first stage of the litigation arrived 
at, — ^that the Patent was void, and the claim of 
the patentee against the defendants perfectly un- 
tenable." 



(2.) — ^Memokiai. of the Citt of Glasgow 
To Her Ma.)esty's Commissioners for the Con- 
sideration of the Laws relating to Patents. 
The Memorial of the Chamber of Commerce and 
Manufactures in the City of Glasgow, incorpo- 
rated by Royal Charter, 
Showteth, 

That your memorialists have had brought under 
their notice cases in which manufacturers have 
suffered great injustice in the shape of protracted 
litigation and heavy expense, without wilful default 
of their own, for alleged infringements of Patents, 
the greater portion of the parties proceeded against 
being merely users of machines. 

Tour memorialists refer to cases which have 
recently been under consideration in the Courts of 
Law, and especially to that of " Foxwell v. Bostock. 
Your memorialists respectfully suggest that the 
proper remedy for such grievances would be such an 
alteration in the law as should debar a patentee from 
taking proceedings for any infringement of his Patent 
until he shall have obtained the certificate of an officer 
appointed for the purpose, specifying his Patent ; and 
in any case of litigation the patentee should be 



Chamber op Commerce and Manufactures. 

required to establish his right in point of law, in the 
manner indicated by the Lord Chancellor in the case 
of " FoxweU V. Bostock," before proceeding for 
damages on the facts. 

Tour memorialists would further respectfully sub- 
mit that the present state of the law imposes great 
hardships on the mere users of machines, who in 
most cases are entirely ignorant of the rights of 
patentees ; and your memorialists therefore would 
respectfully suggest that the patentee should be de- 
barred from bringing any action against a user of a 
machine, but that the user should be compelled to give 
information as to where the machines are obtained, 
under penalties, as provided in the " Trades Marks 
Protection Act, 1862." 

Signed on behalf of the Chamber of 
Commerce and Manufactures in the 
City of Glasgow. 

Jno. McEwen, 

Vice-President- 
J. S. Fleming, 
Glasgow, Secretary. 

16th June 1864. 



Appendix No. V. 

Observations on the Constitution of the Court for the Trial of Patent Cases, addressed to the 
Commissioners by the Eight Honourable Sir William Erle. 



In order that trials relating to Patents may be 
made more convenient and efiective, it is suggested, 
for the consideration of the Commission, that in 
all suits wherein the validity or the infringement of 
a Patent shall be in issue, the decision of such issue 
shall be made matter of judicial cognizance, to be 
decided by the Judge, and that such Judge shall 
be empowered to decide each disputed question of 
fact, either alone, or with assessors' advice, or by the 
aid of a jiiry, as he shall think fit, and that subject 
to this alteration the jurisdiction of the existing tri- 
bunals shall continue. 

This change would in many suits make only a 
small addition to the duty which the Judge, as the 
law now stands, ought to perform ; for the con- 
struction of written instruments is for the Judge, 
when the surrounding facts bearing on that con- 
struction have been either admitted or found by the 
jury, and the Specification of a Patent is a written 
instrument within this rule. 

In construing the Specification the Judge ought 
to know what, in the language of the statute is the 
" new mode of manufacture," for which the Patent 
was granted, that is, what is the subject of the Patent. 

In acquiring this knowledge he must acquire nearly 
all the knowledge that is needed for deeding the 
issues on the utility, the novelty, and the mfringe- 

■ " The subject of a Patent is a very complex idea, not 
easily defined, but it may be described as foUows:- 
It is^an Invention of means for the -ttamment of some 
useful end. Invention expresses that an advance 
has been made beyond the boundary of knowledge 
as it existed before the Patent was panted, and 
the Inventions for which Patents have been granted 
seem to consist either of mechanical means jor ap- 
vlving force to matter, or of chemical means for com- 
pounding and resolving substances, or ofacombmaUon 
of such mechanical and chemical means so applied 
so as to attain an useful end. 



For example, Lister patented mechanical means 
for the end of separating sliver from noil. 

Heath patented chemical means for the end of 
fusing manganese in a crucible. 

Forsyth patented mechanical and chemical means 
for the end of firing guns. 

In disposing of the questions concerning Patents, 
the relation of the means to the end, or, as it is some- 
times called, of the process to the purpose, should be 
constantly borne in mind as the most important 
element in the subject of a Patent. 

Invention in most cases begins with the idea 
of the advantage, which is the end to be attained, 
and it is finished with the Specification of the means 
for attaining that end. In deciding whether the 
Invention is new or has been infringed, the inquiry 
is whether the same end which is attained by the 
means comprised in the Patent has been attained by 
other persons by the same or like means, that is, by 
mechanical or chemical equivalents. 

Upon this inquiry the sameness of the end can be 
more clearly perceived than that degree of likeness 
in the means which amounts practically to identity, 
and on every trial the main contention lies in settling 
whether the means for attaining the same end, in ap- 
pearance different, are in substance the same. 

Lister's Patent may be referred to as an example. 
His means were an oscillating arm carrying a comb 
taking up and laying down a tuft of wool; his end 
was separation of sliver from noil. 

Want of novelty was objected, by reason that the 
motion of the comb on the oscillating arm taking up 
a tuft of wool attained the same end which Heilman 
had attained by nippers, and although the comb was 
very unlike the nippers to the eye, yet when they 
were considered in relation to the end attained there- 
by, they were thought to be equivalent means for 
the same end, and Lister made a Disclauner. 

Leather used a revolving drum with a moving 
comb to attain the same end as Lister attained by 
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a comb on an oscillating arm, and although the 
oacillating arm was very unlike the revolving _ drum 
to the eye, yet when they were considered in the 
relation of means to an end they were found to be 
equivalent means for the same end, and to be an in- 
fringement. 

In construing a Specification a Judge has to say 
what is the alleged discovery of means for an end 
which it contains. To do this he ought (as above 
mentioned) to understand what was the state of 
knowledge before the alleged discovery was thus 
used, then what is the end attained by the specified 
means. When this has been done, and the Judge 
sees clearly what is the subject of the Patent, it 
follows that he has approached to the knowledge 
required for deciding on novelty and infringement ; 
but if each of these issues is for the jury, they have 
to learn from the Judge what is his idea of the 
plaintiff's Patent, and compare with that the idea 
they form of the evidence of prior use and infringe- 
ment. 

The issue of utility is scarcely worth mention, as it 
is not often the subject of contest, but if that ques- 
tion is raised it is also in effect answered as soon as 
the subject of the plaintiff's Patent is understood. 

As to the application of the proposed alteration of 
the law to practical use : Upon the trial of either of 
these issues [by the Judge, if the question arises in 
the class of mechanical Patents, a model or diagram, 
when understood, would dispose of questions of in- 
fringement and of prior use, and provision might be 
made for ascertaining and furnishing to the Judge 
correct models or diagrams, and explaining their 
mechanical effect with the aid of an expert. 

If the question arises on the class of chemical 
Patents, provision might be made in an analogous 
way for ascertaining and explaining the chemical 
process, and so likewise where the subject of the 
Patent combines both chemical and mechanical pro- 
cesses. 

If these issues were all for the Judge each might be 
tried separately, and the evidence might be confined 
to the point, and the intentional confusion, which is a 
frequent resource for the party in the wrong, might 
be excluded, and failure by reason of the disagreement 
of the jurymen avoided. 

Notwithstanding a well-founded belief that juries 
decide questions of fact better than any substitute 
that has ever been proposed, still the complexity of 
the issue, and the intricacy in which the respective 
duties of Judge and jury are blended together in suits 
on Patents, make these issues an exception to the 
general rule, and raise a presumption that the sug- 
gested alteration would be an improvement. 

Subject to this proposed alteration, the legal tri- 
bunals at present established may rightly be thought 
to have the best qualities which experience can offer 
for administering the law. A tribunal is good in 
proportion as it is adapted to secure correctness in 
deciding questions both of fact and law, notwith- 
standing any miscarriage on the part of the men 
constituting the Court which tries any case, whether 
Judges or jurymen. 

The inference of fact from the evidence adduced 
is before these Courts to be made by the jury with a 
direction on the law from the Judge. This inference 
of fact is subject to review by motion for a new trial 
before a full court, upon which motion the Judge who 
tried the case is either present or can be consulted. 

The rule of law laid down by the Judge to the jury 
as the rule to which their inference of fact is to be 
applied is subject to review before the same Court, 
and afterwards before the two Courts of Appeal. 
These are the securities by which this institution is 
adapted to effect the desired object, without being 
dependent on the personal qualities of the men who 
happen to have a part to discharge in that decision. 



Before changing this institution, and severing the 
administration of the law relating to property in 
Patents from the rest of the law, and consigning it to 
a single Judge, there are some objections to that course 
which may be worth consideration. • 

1st. The law of property is in some sense an organic 
whole, and one litigation may require a comprehen- 
sive knowledge of the whole law. For instance, if 
the assignees of a bankrupt patentee sue the executors 
of a deceased licensee for nonpayment of the royalty 
due according to contract for the licence^ the defence 
may require a decision upon the part of the law which 
relates to bankruptcy, and on the part which relates 
to the administration of assets, and on the part which 
relates to the avoidance of contracts for fraud or want 
of consideration, as well as a trial whether the Patent 
in question was void. The legislature creating such 
a new tribunal, as has been suggested, must either 
give jurisdiction over all parts of the law arising 
incidentally in a suit in which the validity of a Patent 
is disputed, or provide for the ordinary tribunals re- 
mitting to the new Court any question relating to the 
Patent to be separately disposed of, and for proceed- 
ing with the rest of the suit after receiving back an 
answer to that question, and each alternative is 
inconvenient. 

2nd]y. Where a single Judge decides both fact and 
law it is difficult to create an effectual appeal. If an 
appeal is attempted on matter of law, every proposition 
of law, when applied, assumes a state of facts to which 
it is applied, and every application of a proposition 
of law by a Judge who decides on fact assumes that 
he finds the facts to exist to which the proposition of 
law correctly applies; under these circumstances it is 
not easy to find a ground of appeal. Further, if the 
Court of Appeal has to review the decision of fact, 
a written statement of oral evidence, without con- 
ference with the Judge who tried the case, gives 
very defective means for estimating what is the 
proper inference from the facts adduced. Further, if 
the same Court of Appeal has to decide what facts 
ought to be inferred from the facts deposed to, and 
at the same time what is the law applicable to the 
facts so inferred, if it differs from the Court below on 
the inference of fact, it is a Court of the first instance 
for the law which it applies to that inference, and 
the appeal in law would be taken away. Further- 
more, the severed department of law would be sub- 
ject, during a judicial life, to the control of one mind 
sitting alone without the advantage of healthful 
collision with other minds equal in judicial degree, 
and there would be no rotation of Judges enabling 
the suitors to exercise some degree of choice. 

3rdly. Although there may be now a delay of 
other causes by protracted trials of Patent cases, still 
the remedy, by eliminating for future times cases in- 
volving questions of science from the jurisdiction of 
the Superior Courts, would introduce a great evil ; 
the Judges of the Superior Courts have to decide on 
every interest depending on rights either to property 
or to personal security, and are presumed to be com- 
petent to perform every part of this duty. An altera- 
tion of an ancient institution, sanctioned by experience 
on account of any pecularities in respect either of the 
quantity or the subjects of litigation prevalent at a 
particular period, would be to sacrifice the permanent 
to the ephemeral. 

The Courts at present established are probably 
sufficient for all real litigation; their time is sometimes 
consumed by actions which either ought not to be 
brought, or to be brought elsewhere; this might be 
checked. It may be that other relief is required to 
dispose of the increase of litigation; but the objec- 
tions to an appropriation of one branch of the law to 
an isolated Judge for life appear to be grave, and 
these are some reasons for that opinion. 

W. Eble. 
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Patentees - - j 

dealings with, not as with "I 

private persons - j 

Registration of Designs "1 

Act, how it affects - J 

inventions by officers of - 

Grove, W. R. Esq. — Evidence 

See France. 



H. 

Halifax Chamber of Com- 1 

merce. — Answers - j 

Henry, M., Esq.— Answers 
Henry, E., Esq., (Glasgow).— 1 

Answers - - - j 

Holden, J., Esq., (Bradford).! 

— Answers - 
Huddersfield Chamber of Com 

merce. — Answers - 
Hughes, E. J., Esq., (Man 

Chester).— Answers 
Hunt, E., Esq. (Glasgow).— 

Answers 
Hydro-extractor, for sugar 



Edmunds 



Woodcroft - 1 
Appendix B. - J 
Edmunds - 1 
Appendix D. -J 



McFie 

Woodcroft 
Edmunds 
Appendix 
Woodcroft 
Appendix A . 



Carpmael ■ 
Grove 



Armstrong, SirW. 



Carpmael 
Clode - 



Abel 



McFie 



192 



199 
190 



151 
161 

xx;vi. 



169 

148 

xxiv. 



198 
205 



55 



188 
185 
199 

185 

184 

182 

198 



1685 
2027 



65 



47 
534 
49 



534 



48 



1957 

123, 133 
527, 577 



308 
472 

1040 



1121 



2256 
2300 

2307 

2339 

2368, 2375 
961 



1995 



GENERAL INDEX. 



225 



I. 

Improvements: 

granting of Patents for 

effect of aUowing - 
Indices of Specifications : 
first published 

nature of- 



■I 



-^ 



proposed extension of 
plan - 

Infringement: 

as a proper mode of ascer- 
taining the validity of a 
Patent - 
ground of refusing fiat 
Institute, The Inventor's. — "1 
Answers - - -j 

Institution of Civil Engineers \ 
of Scotland, — Answers - j 
International Patent law, 1 
necessity of J 

Invention : 

necessity and difficulty of 
defining 



different classes of 



some of which do, others 
do not require the en- 
couragement of grant of 
Patent - 

difficulty of introducing -• 



does not reqmre e 
couragement - 

e contra - 

average period when 
becomes productive 

result of each useful 



Evidence. 



Piatt - 
Grove _ "i 

Cowper - r 

Armstrong, Sir W. 

Wooderoft 

Appendix B. - 
Edmunds 

Appendix D. - 
McFie - 
McEie & Son 
Cowper - 



Newton 
Carpmael 

McFie - 

Piatt 
Webster 
Newton 
Potter - 
Erie, Sir W. 
Russell - 
Grove 
McFie 
Potter - 
Erie, Sir W. 

Grove - 

Wooderoft 
Roberts 
Inventor's 
stitute 



-J 

-{ 



-{ 



Page. 



mode of testing value 
gradual change in cha- 
racter - 

concurrent 

notoriously old. See Law 

officers, 
frivolous and useless. See 

Analysis. 
Inventor : 

effect of cheap Patents on - 

cost of Patent too great for | 

hardship to, from rules as 
to payment of fees on 
renewal 
from trade combinations. 
See Combinations, 
gallery of portraits. See 
Museum, South Ken- 
sington. 
Issues : 

mode of preparing 
evils of 

surprise - 

remedies - i 



Jabet,G., Esq. (Birmingham. T 
Answers - _- - J 

Journal of Commissioners ofl 
Patents, cost of - - J 

''^"^fniietions upon trials of"l 
Patent rights - - J 



151 



161 



190 
206 



193 
199 



Question. 



1027 
1127 

12 

577 
1997 



1857 
234 



2011 



Armstrong, SirW. 

Roberts 

Roberts 

Inventor's In- \ 
stitute - J 

McFie 

Armstrong, SirW. 
Spence - 

Armstrong, SirW, 
Webster 



Spence - 
Inventor's 
stitute 

Carpmael 
Newton 



In- 1 



187 
221 



187 
221 



194 



194 



194 



Carpmael 



Newton - 
Webster 



Edmunds 
Erie, Sir W. 



878 

1712,1725 

1855 



772 
1021 
2014 



1023 

132, 137 
1331 



1108 
1395 
1345 



1965 
1107 



1106 
1699 



595 



337 
1828 



218 



222 



367.413 

365 

443 

409,415 

1863 

2062, 2071 



578 



"-} 



Judge — cont. 

sitting without jury, in- "I 
convenience of appeal ^ 
from - - J 

should have option 
calling a jury 
Jury: 

effect of upon nature of 
evidence 

questions of pure fact, un- 
common 

of exports, difficulty in 
procuring 



Law officers of the Crown : 
their duties and practice - 

have not time for Patent "I 

business - - J 

sanction gives fictitious "I 

value to Patents - J 

effect of over-work 

constant change 
require Provisional Speci- "I 

fications to be amended J 
but few appeals from 
no appeal from, where fiat I 

refused - / 

evil of this 

practice where invention 1 

is notoriously old - J 

power to call in aid of I 
experts - [ 



Evidence. 



Russell 

Carpmael 

Erie, Sir W. 
Grove - 



-} 



practice as to doing so - 

power under Patent Law 
Amendment Act, 1852, 
as originally drawn 
See Procedure; Petition, 
Declaration ; Provi- 
sional Specification ; 
Complete Specification; 
Fiat ; Disclaimer; Me- 
morandum of alteration ; 
Prolongation ; Confir- 
mation ; Scire facias. 
Leather,G.H.,Esq.(Bradford). "I 
— Answers - - J 

Leeds Chamber of Commerce. \ 
— Answers - J 

Lefroy, Brigadier-General. — 1 
Evidence - J 

Leigh, E.,Esq. (Manchester). 

Answers 
Letters Patent - 
Licences, Compulsory. See 
Analysis . . - 

would counteract the check "| 
upon invention from y 
Patents - J 

system adopted by "j 
Privy Council in | 
recommendingpro- f 
longation - J 

propriety of making, T 
where public con- | 
venience is in- f 
volved - -J 

Linsey, P. J., Esq. (Manches- \ 
ter).— Answers - - J 

Lister, J., Esq. (Bradford).— "! 
Answers - - J 

Litigation, unwillingness af^ 
manufacturers to engage in, I 
encourages fraudulent claims | 
by Patentees- - -J 

Liverpool Chamber of Com- "I 
merce. — Answers - - J 

London Gazette. See Proce- 
dure. 
Lord Chancellor: 

practice of present, on trials 

trade oppositions 
letter to, from Lords of 
the Admiralty - 
See Procedure. 



Carpmael 

Grove - 
Curtis - 

Webster 

Piatt - 
Webster 

Carpmael 



Webster 

Carpmael 

Webster 

Wooderoft 

Carpmael 

Grove - 

Webster 

Carpmael 

Smith - 

Webster 



Page 



222 



222 



Question. 



185 
183 
133 



796 

437 

442 

1078 



r 165, 245, 
i 254 

982 

1529 

1670 

837 
2058 

190 

324 

239 

1721 

183, 293 

1691,2048 

9 

255 

1054 

1682 
J 256, 319, 
t 483 

1254 

1680 



2171 



-} 



Russell - 
Webster 



Belfast Chamber \ 
of Commerce J 



Piatt - 
Curtis - 



Spence (n.) 
Carpmael 

Duke of Somerset 



198 

.183 
184 



189 



41 



734 



2057 



846 
1458 



232 
2090 



li 3 
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PATENT LAW COMMISSION: 



M. 



on, Mr. Justice, opinion as 
to preliminary investigation 

McFie: 

E. A., Esq. — Evidence 
Messrs. (Liverpool). — 1 
Answers - J 

McEarlane, W., Esq. (Glas-~ 

gow). — Answers 
Manchester: 

Chamber of Commerce. — 1 
Answers - J 

Free Library, report of - j 

Mechanical impossibilities, in- ] 
ventions for - - J 

■ Memorandum : 

of alteration. See Analysis. 
Patent- 
duties of law officers on 
applications for 
Michell & "Whytlaw, Messrs. 

(Glasgow.) — Answers 
Models: 

use of - - - 

should deposit be compul- 
sory ? - 

or how far so ? - 

See Museum, South 

Kensington. 

Monopolies, do not necessarily "I 

tend to raise prices - - j 

Multiplicity of Patents. See\ 

Analysis. J 

Museum, South Kensington : 



"} 



origin and formation 



»'■{ 



should be enlarged 
gallery of portraits of in- "| 
veutors - - -J 

Models 

N. 

Newton, A. V., Esq. — Evidence 
-Notice to proceed 
Nottingham Chamber of Com- 1 
merce. — ^Answers -J" 

Novelty : 

See Law officers - 
cannot be ascertained at "I 
time of granting Patent J 
See Examiners. 



0. 

Objection, notices of: 

want of definiteness - i 

remedy for, in awarding f 
costs - - -J 

Obvious applications, not pro- "I 
perly patentable - - J 

Offices for Patent business, 1 
multipKoity of - - J 

Oppositions to grant of Patent: 
decrease in number of 
few in proportion to appli- 
cations - 
practice on hearing 

See Caveats; Procedure; 
Sealing. 
Ordnance Select Committee: 
report of - 
bounties to inventors 

P. 

Palmer, Sir Eoundell. — Answers 
Particulars of breaches: 



■:} 



should be more precise 

remedy, in allowance of 

costs 



'-'} 



Evidence. 



■Woodcroft 
Appendix A. 
Piatt 



B.:} 



Woodcrofl 
Appendix 

Eussell - 



Carpmael 



Woodcroft 
Piatt 

Woodcroft 

Birmingham "1 
Chamber of 
Commerce - J 

Woodcroft 



Armstrong 



Woodcroft 
Edmunds - "I 
Appendix D. - J 
Woodcroft 



Carpmael 



Carpmael 
Curtis ■ 
Carpmael 
Webster 

Newton 
Webster 

Carpmael 

Woodcroft 

Carpmael 



General Lefroy - 



Carpmael 
Curtis 
Carpmael 
Webster 



148 

115 

189 

199 

182 
152 



199 



216 



163 



108 
184 



180 



Question. 



129 
876 
1935 



759 



321 



109 
846 

113 



107, 115 



1214 



102 



103 

9,102 

152 



1825 
197 



390 
1476 

397 
2079 

1847 
2034 



324 

88 

203, 214 



2200 
2236 



390 
1476 

397 
2079 



Patent agents : 

practice of - - 

investigation by - 

should be made responsible \ 
to court - - J 

Patent, applications for Letters : 

tabular statement of results -| 

under the old law, grant of 

average number of -■< 

new law. See Analysis. 

not a proper subject of 
taxation 

e contra 

vagueness of titles of - -j 

policy of granting - 



'-} 



effect of, on progress of in "1 
vention - - - J 

in the case of public 
departments 

discrimination 



dormant or unworked 



form in, affecting Crown J 
rights - \ 



decrease in average du- 
ration of 



{ 



Evidence. 



repeal of, invalid. See 
Scire facias. 

frivolous and useless. See 
sub. cap. 

obstructive. See Analysis ; 
Boilers. See Examiners; 
Law Officers ; Confir- 
mations; Prolongations; 
Eeuewal. 

Patent Law Amendment Act, 
1852. 

See Examiners. 
Eeform, societies for pro- 
moting 

Patent Office : 
Great Seal 



:{ 
{ 



library 



expenses of, tabular state 
ments 

surplus income, how ap- J 
plied - - -\ 



^} 



insufficiency of accommo- 
dation - 



i 

proposed extension - -[ 

provisions of Patent Law f 
Amendment Act, 1852, -j 



as to building 
memorials relating to 

Patentees : 

See Admiralty. 

extravagant views of 



different classes of 

should investigate for "I 

themselves - - j 

interest of, to grant licences 

dealings of, with public I 

departments - - / 

Pattison, A., Esq. (Glasgow). 

— Answers - 
Petition : 

for grant of Letters Patent 
of right - 



':} 



Carpmael 

Edtnunds 
Webster 

Edmunds 
Appendix C. 
Edhiunds 
Woodcroft - 
Appendix A. 
Edtamnds 
Woodcroft 



":} 



Carpmael 
Inventors' 

^tute 
Webster 
Carpmael 
Armstrong, SirW. 
Eufesell - 

Armstrong, SirW. 
Eoberts- 
McEie - 

Armstrong Sir W. 
McjFie - 

Duke of Somerset 

Smith - 

Woodcroft 

Annstrong,SirW. 

Curtis 

Duke of Somerset 

Birmingham 

Chamber 

Commerce 
Dukeof Somerset 
Carpmael - 
Woodcroft 
Edmunds 
Cowper - 



Page. 



193 



Question. 



— 


296 


— 


298 


— 


580 


— 


2054 


159 





— 


521 


147 


— 


— 


527 


— 


30 



A 



Cowper 

Woodcroft \ 
Appendix A. - J 

Woodcroft 

Edmunds 
Inventor's In- "I 

stitute - - J 
Cowper - 
Woodcroft 
Edmunds - 

Edmunds - - 1 

Appendix E. - J 
Cowper 

Hunt, E. - 

Edmunds - 
Appendix E. 

Edmunds - "1 
Appendix E. -J 
Cowper - 



Carpmael - 
Grbve 
Eoberts 
Russell 

Edmunds - 
Piatt 

AdmiralRobinson 
Duke of Somerset 



Carpmael - 
Ad)niralEobinson 



217 



209 



206 



149 



193 
207 

163 

206 

199 

163 

166 
210 



199 



331,342 



1668 

220 
1155 

722 
1097 
1386, 1395 
1962 
1228 
2083 

2155 

1269 

139 

1139,1195 

1508 

2087 



2131 

2242 

37 

527 



72 
25 

578 



43 
580 



580 



301 

960, 979 

1370 

740 

576 

913,918 
2112 
2145 



179 
2113 
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Piatt, J., Esq, — ^Evidence 
Potter, J., Esq. — Answers 
Prelaninary investigation : 
present law as to 
principle of Patent Law"! 
Amendment Act, 1852 J 
eflFect of, as guarantee 
as encouraging trade com- "1 
binations - J 

Co.st of, in America - J 

results where tried 
See Examiners. 
Privy Council: 

See Prolongation; Confir- 
mation, 
grounds of recommending "1 
prolongation - J 

Procedure on application for 
Patent 

Prolongation : 

See Analysis 

tabular statement of numbers 

interests of the public, how I 
guarded - -J 

employment of ofScial ac- 7 
countant - J 

Provisional Specification: 

See Commissioners of Pa- 
tents. 

nature of - - - -j 

must describe an invention 
is a secret document 

should be permission to J 
amend - - | 

Cost of, should be reduced f 
to a minimum \ 

Prussia: 

law of - -j 

results of applications for f 
Patents - - 1 



E. 

Railway wheels. Patent for 
Kankine, M., Esq. (Glasgow), "l 

— Answers - J 

Reeve, H., Esq.— Evidence 
Registration, in place of Letters J" 

Patent ■ - I 

Registry of Assignments, &c. • 

cancellation of entries in --! 

Renewal, fees on : 

5ee Inventor ; Patent. 

might be granted upon^ 
conditions - ' 

Report of Commission - - 

Richardson, J.,Bsq. (Glasgow). | 
— Answers - " 'J 

Roberts, R., Esa.-Evidence - 
Robinson,R.S.,Rear-Admu-al. 1 

— ^Evidence • ' -r -.ri 

RomiUy, Right Hon. Sir J. M. j 

R. — Answers -J 

Ronald, J., Esq. (Glasgow).- 1 

Answers - ,." i i t 

Royal Society, mode of select- 1 

ing papers - " J 

Russia, law of 



S. 
Salford Free Library, Report-! 

Sardinia, la^ ot 
^^^^positionBon - - 

extension of tone"" 



Evidence. 



Carpmael - 

Webster - 

Curtis 

Carpmael - 

Woodcroft 
Appendix A. 



Reeve 

Woodcroft 
Carpmael - 
Edmunds - 

Reeve 



Carpmael - 
Woodcroft 
Carpmael - 

Spence 
Curtis 
Henry, M. 
Blair 

Inventor's In- T 
stitute - J 

Woodcroft 
Edmunds - 
Woodcroft -T 
Appendix G. - J 



Webster 



Bristol Chamber 1 

of Commerce - J 

Edmunds - - 



.:} 



Appendix B. 



Russell 

Piatt 

Grove 

Annstrong,SirW. 

Smith 



Page. 



48 
186 



148 



xxvu, 
108 



186 
215 

194 



154 



198 
101 
191 

158 



Russell 
Woodcroft 



Woodcroft -1 
Appendix C. -j 



Question. 



826 



2010 

1685 

1451 
f 267,270 
L 279 
90 

122, 128 



1755 

57 
166 
523, 525 



1757 
1776 



168 
54 
258 
218 
710 
1527 



127 

577 



V. 

199 

79 

127 

178 

199 



1098 
1736 

526 



822 

984 

1010, 1056 

1141 

1265 



1320 
2082 



789 
128 



Edmonds 



152 



122 

9 
526 



Scire jfacias : 

nature of and expense 
arises from subject matter! 

oftrial - -j" 

applications for, should "I 

not be ex parte - J 

surprise on trials by 
change in procedure on "I 

trials by - j 

costs ... 

practical amendments. — "T 

See Analysis - j 

Scotland, trial of Patent cases J" 

in - - -\ 

Screw-propeller, first invention "1 

of . - - -j 

results of combination as 



as"! 



conflicting claims recon-1 

ciled - - -j 

Smith, M.E., Esq. — Evidence 

Somerset, His Grace the Duke "I 

of. — Evidence -J 

Specifications : 

superintendent of - 

duties 
enrolment under old law- 
cost of searches in 



printing and cost of, under 
new law 



filing and publication 
circulation in England - J 

and abroad - 

effect of publication onV 
application for Patents - J 
on expenses of trials 
on oppositions 
now made evidence 

by whom drawn - 



ambiguity and 

in drawing - 1 

are not confined to one"! 
claim - - -J 

claim of should be precise - 
how this should be"! 
secured - - j 

Patentees should be com ■ "1 
peUed to amend - j 

difficulty at present in 1 
searching - - J 

See America; Abridg- 
ments ; Indices ; Com- 
plete Specification ; 
Provisional Specifica- 
tion ; Law officers. 
Drawings. 
Spence, W., Esq. — Evidence - 
i. — See Eees. 



Evidence. 



Carpmael 



Grove 

Carpmael 

Grove 

Carpmael 

Newton 
Webster 

Cowper 

Russell - 



Woodcroft 



.:} 



Appendix A, 



Appendix A. 
-Edmunds 
Woodcroft 
Edmunds 
Edmunds 
Appendix D. 
Woodcroft 
Appendix B. 



Carpmael 

Edmunds 
Woodcroft 
Edmunds 
Spence 
Smith - 
Admiral Robinson 

Diike of Somerset 

Potter 



Cowper 



Page. 



Question. 



209 



73 
127 



147 



150 



160 
150 



187 



208 



505, 509 
356 

509 

465 

359 

1059 
347 
1061 

485 

1863 
2072 



769 

788 
1235 
2082 

1 

I) 
4 

23 

6 



5.34 

8 

521, 577 

567 



73 

368, 386 
324 
573 
56 
524 
631,642,656 
1247 
2124 

2083 



Statutes relating to Patents 

Steam engine, first 

Sugar refining : 
Patents for 
character of majority 
effect on English produce 

Switzerland, no law of Patents J" 
in, and results of this - \ 



Trials of Patent cases. — See 

Court. 

reason of increase in cost - 

new, decrease in number of 

as to costs of objections on 

instances of larger costs I 

duration of - 
Trinity masters. — See Admi- 
ralty. 

4 



Edmunds 
Clode - 
Appendix B. 
Cowper 

McEie 



Edmunds 
McFie - 



Carpmael 



Edmunds 

Appendix F. 
Grove - 



38 



172 
207 



166 



.581 
521 



1950 
1946, 1951 
1957,1988 

576 

2012 



365 

371,419 

375 

580 



1068 
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Evidence. 


Page. 


Question. 




Evidence. 


Page 


Question. 














War Office— COB*. 










u,v. 








should be left to the' 
bounty of the Crown - _ 


General Lcfroy- 


— 


2204 


Utility. — See Examiners. 








present mode of assess- 1 








2216 


Utile per inutile non yitiatur - 


Crossley, Sir F. - 


v_ 


1637 


ment satisfactory in > 

purchase of articles - J 

not so in case of user - 


Carpmael 


- 


— 


2248, 2260 
2253 










reasons of this 


- 


- 





2259 


w. 








Webster, T.,Es(i. — Evidence - 


•• 


-{ 


96 
122 


1664 
2024(a) 


War, munitions of : 








Wolverhampton Chamber ofl 

Commerce. — ^Answers - J 

Woodcroft, B., Esq. — Evidence 






196 
1 




rights of a Government to "1 
make - - -j 


General Lefroy - 


— 


2225 


! 




1 


number of Patents relating 1 
to -J- 


Clode 


— 


2304 


tables turnished by - ■ 


Woodcroft 
Appendix E. 


■} 


153 


— 


Patents to aliens as affect- \ 
ing acts of Government J 








Examinations of 100 Spe- ] 










" 




2311 


cifications 1855 — 1858 > 


. 


_ 


154 





publication of Patents for - 


- 





2326 


—1861 - -J 










"War Office : 








Wool combing. Patent for 


Carpmael 




— 


327 


memorandum of - -1 


Clode - 
Appendix A. - 


171 


2310 


Workmen : 


Spence - 




_ 


588 


obstruction to progress J 
from claim of Patentees] 


General Lefroy - 
Abel - 


— 


2301 
2172 
2354 


their relation to capitaUsts-i 


Piatt - 
Grove - 
Roberts - 


- 


— 


832 

963 

1352,1396 


f 


General Lefroy - 


— 


2202, 2220 




Blair - 


. 


212 





mode of dealing -withj 
them - - .1 


Carpmael 


-{ 


2244, 2255 
2258 


new classes of, created by \ 
inventions - j 


Carpmael 




— 


332 


- 


Abel - 




2359 


evidence of practical 


Spence - 


- 


— 


625 
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